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S~~ARY RECORD OF THE FORTY-SECOND (OPENING) MEETING 

held on Thursday, 22 April 1976, at 10.20 a.m. 

Chairman: Mr. OFSTAD (Norway) 

ORGANIZATION OF l!JORK 

1. The CHAIRMAN welcomed representatives and expressed the hope 
that Committee I would be able to complete its work during the 
third session, being ready to compromise where necessary. l,<jhile 
the Committee had adopted only one article (article 1) at the first 
session of the Conference, that was not an insignificant result in 
view of the particularly complex and controversial nature of the 
problems concerned. At the second session the Committee had 
adopted twenty articles, and had reason to be satisfied at having 
resolved, by consensus, the difficult question of the appointment of 
Protecting Powers and of their substitute. The Committee would 
nevertheless have to increase its rate of progress in order to 
complete its work at the present session. 

2. The main items before Committee I were as follows: repression 
of breaches of the 1949 Geneva Conventions and of Protocol I 
(articles 74 to 79 of draft Protocol I submitted by the International 
Committee of the Red Cross (ICRC); the question of reprisals; 
the remaining provisions of Part II of draft Protocol II on humane 
treatment of persons in the power of the parties to the conflict~ 
and, lastly, the preambles and final provisions of Qoth Protocols. 

3. He drew the attention of representatives to the proposal 
(CDDH/I/233) to supplement article 1 of draft Protocol I as adopted 
by the Committee at the first session. He then described the 
preliminary plan of work suggested by the Secretariat. Committee I 
would hold twenty-one meetings. The first article it would have to 
consider was article 74 of draft Protocol 1. In doing so it would 
be starting upon an important section - Section II of Part V, 
entitled ;;Repression of breaches of the Conventions and of the 
present Protocor l

- which raised a number of difficult points. The 
Committee might deal with it by first having a shQrt general debate 
on the Section as a whole, and the many problems created by the 
various draft articles, followed by the introduction of each 
article with its amendments and a brief discussion. Some 
delegations had suggested to the Chair that consideration of 
Section II might be entrusted to an ad hoc working group on which 
experts from Ministries of Justice would sit. The delegations 
concerned hoped that if the Committee adopted the proposal it would 
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set a date as soon as possible for the beginning of the working 
group's activities in urder to enable the experts to arrange to 
travel to Geneva. 

4. l'111ile Working Group A had completed all hs. assigilments at the 
second session, Working Group B still had to conclude it3 
consideration of articles 9 and 10 of draft Protocol II. Shortly 
before the end of the second session a Wo~king Sub-Group, under the 
chairmanship of Mr. de Breucker (3elgium), had been Hot up to 
continue consideration of the two articles. 

5. r1r. HILLER (Canada) felt that the :'1Orkinb procedures adopted 
at the second session ~hould be continued. The Cormnittee had tW:J 
very impo~tant questions to considc::.... at the present session 
repression· of breaches and reprisals. Horking Group A might 
continue to deal with the articles in draft Protocol I o~ the first 
question~ i'Ihile 1,IJorking Group B lwuld take up the a~tides of draft 
Protocoi II on the second. 

6. He wondered whether the setting up of anothe~ ad hoc working 
group was really essential. Wh:Ue he ,fas not absolutely againct 
it, he would ask the Committee to proceed cautiousl~' in t",le mat·cer. 
He had no difficult~ with the ove~-~l~ organization of tho COlimittec'~ 
work. 

7. Mr. FREELAND (United Kingdom) agreed generally with the 
representative of Canado_. but saw some attractioc1 ir. t:1.C idea of 
setting up an ad hoc working group to consider the question of 
repression of b:;:;eaches. in view of the complex technic:::.l issues 
involved. The Chairman might .ound cut representativ8s on that 
idea informally e_nd~ in the meantimee 5_nvite the CorrJi1i~tce to s'cart 
its own SUbstantive consideration of the queRtion as soon as 
possible. 

8. The CHAIRl'1AN read out 8_ note in which the Sccretary-GenAral 
of the Conference submitted to the Chairman of Committee I a 
memorandum, prepared by a group of n.::n-governnen~al organization.:; 
invited to the Conference as observers, concerning both draft 
Protocols. The organizations concerned requested th~t the document 
should be circulated to all delegations as an official document of 
the Conference. 

9. Under rule· 61 of the ruleR of procedure of the Conference, it 
was for the Conference and its Main Committees to decide as the 
case arose irfhether observ~rs should 1:)e pe~mitted to p':'esent 
written or oral statements' on problems relating to thei:.' spheres of 
activity. The Secretary-GenerRl asked the Chairwan to let him knov 
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whether, with regard to the articles it had to discuss, Committee 
would allow the memorandum to be circulated as an official 
document. 

10. He pointed out that the memorandum had been signed by forty

one non-governmental organizations. He asked whether members had 

any objec~ion to the document being circulated. 


There being no objection, it was decided that the memorandum 

could be c:ircnlated. 1/ 


11. ~1r. HUSSAIN (Pakistan) felt that the Committee should not 

discuss working procedures before it had looked more closely into 

the proposed programme. He suggested that discussion of the 

matter should be adjourned, after a deadline had been set for the 

submission of amendments. 


12. Nr. BALKEN (Federal Republic of Germany) said that while he 
was aware that-the Committee had to complete its work as quickly as 
possible, he nevertheless felt that the proposal to set up 
additional working groups should be looked into carefully. He 
would like the question of the repression of breaches to remain 
within tte competence of one of the working groups set up at 
previous sessions, which could ask a sub-group to study the matter. 
That would ensure a degree of consistency in the programme as a 
whole. 

13. Mrs. HJERTONSSON (Sweden) agreed with that view. It would be 
best to maintain the two working groups set up previously, and to 
entrust the question of repression of breaches to Working Group A. 

14. Mr. de BREUCKER (Belgium) said that he, too, failed to see the 
need to establish additional working groups. The working arrange
ments made at the first and second sessions seemed perfectly sound, 
and it would be logical for the study of the repression of breaches 
to be given to Working Group A, which could set up more specialized 
units for the detailed study of certain provisions and, if 
necessary, invite particularly well-qualified individuals to 
participate. 

15. Mr. KUNUGI (Japan) thought it might perhaps be useful to ask 
the Chairman to prepare a document, with the help of the 
Secretariat, setting forth working procedures and a work programme, 
which could be circulated at the end of the afternoon. He agreed 
with the representative of Pakistan that the discussion on working 
procedures should be deferred until later. 

II The memorandum was later circulated as document 
CDDH/Inf/224. 
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16. Mr. KAKOLECKI (Poland) considered that a proliferation of 
working groups would be undesirable, and that the problem of grave 
breaches and reprisals could be studied either in the Committee 
itself, or within the existing working groups. 

17. Mr. BETTAUER (United States of America) said that the Committee 
should avoid any waste of time. If it was not possible to settle 
the question of working procedures immediately~ it should be 
postponed until later, and the meeting should either be adjourned 
or begin considering the Committee's programme forthwith. 

18. Mr. HUSSAIN (Pakistan) said that there was no need to change 
the working procedures already adopted. They had proved their 
worth, and had been considered perfectly satisfactory at the end 
of the second session. 

19. Mr. REIMANN (Switzerland) agreed with that view. If no one 
was ready to discuss articles 74 to 79 of draft Protocol I 
immediately, it would be best to adjourn the debate, and take up 
the matter again at the beginning of the forty-third meeting on 
the basis of the working procedures used previously. 

20. Mr. MILLER (Canada) agreed with those comments, but considered 
that it would only be possible to start the work on articles .74 to 
79 properly on Monday, 26 April, with the participation of legal 
experts. 

21. Mr. GIR..L\RD (France) agreed with those ,\Tho ~1ad expressed 
concern about the proliferation of working groups. He, too, would 
prefer the Committee to keep to the two existing l,rorking Groups, 
the Chairmen of those groups being of course free to establish 
whatever sub-groups they thought necessary for the.study of 
particular questions. He would prefer the Committee not to begin 
its consideration of articles 74 to 79 of draft Protocol I until 
the· following days particularly since the amendment to article 74 
bis, submitted by France at the second session, had been revised, 
and the revised text was to be circulated later in the day. 21 

2/ 	 The revised amendment was later circulated as document 
CDDH/I/221/Rev.l. 
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22. Mr. de ICAZA (Mexico), Rapporteur, said, in reply to a 
question from Mr. BETTAUER (United States of America), that the 
ICRC representative was not able to introduce articles 74 to 79 
of draft Protocol I because at the General Committee meeting on the 
previous day a provisional time-table had been drawn up under 
which the Committee would examine in plenary articles 36 to 39 of 
draft Protocol II from 21 to 23 April~ and the articles of draft 
Protocol I beginning on 26 April. 

23. Mr. FREELAND (United Kingdom) said that, since the idea of 
establishing an ad hoc working group to consider the question of 
repression of breaches had not gained further support in the 
Committee, his delegation did not wish to pursue that idea and 
would rally to the majority view that the Committee should keep to 
the working procedure adopted at previous sessions, accordingly 
entrusting the consideration of articles 74 to 79 to Working Group A. 

24. After a procedural discussions in which Mr. BETTAUER (United 
States of America), Mr. de BREUCKER (Belgium)~ Mr. OBRADOVIC 
(Yugoslavia), Mrs. HJERTONSSON (Sweden), Mr. LONGVA (Norway), 
Mr. MILLER (Canada) and Mr. HUSSAIN (Pakistan) took part, the 
CHAIRMAN suggested that the Committee should -start its consideration 
of articles 74 to 79 of draft Protocol I at its forty-third meeting 
and begin with a brief general discussion on those articles as 
a whole. 

It was so agreed. 

The meeting rose at 11.45 a.m. 
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SUMrMRY RECORD OF THE FORTY-THIRD r1EETING 

held on Friday, 23 April 1976, at 10.20 a.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 74 - Repression of breaches of the present Protocol 

(CDDH/l, CDDHi2io, annex 2, CDDH/225 and Corr.l. CDDH!226 and 

Corr.2; CDDH/I/57, CDDH/I/85, CDDH/I/253) 


Article 75 - Perfidious use of the protective signs 
(CDDH!l; CDDH!225 and Corr.l, CDDH7226 and Corr.2) 

Article 76 - Failure to act (CDDHIl. CDDH/225 and Corr.l. CDDH/226 
and Cori'.2) 

Article 77 - Superior orders (CDDH/I. CDDH/225 and Corr.l. CDDH/226 
and Corr.2; CDDHII/255~---

Article 78 - Extradition (CDDH/I. CDDH/225 and Corr.l. CDDH/226 and 
Corr.2; CDDH/I/256. CDDH/I/266) 

Article 79 - Mutual assistance in criminal matters (CDDH/l, CDDH/225 
andCorr.l, CDDH/226 and Corr.2) 

1. The CHAIRMAN invited the representative of the ,International 

Committee of the Red Cros~ (ICPC) to express the views of his 

organization on articles 71~ to '79 of draft Protocol I. 


2. Mr. PILLOUD (International Committee of the Red Cross) reminded 
. the Committee that the topic of the repression of breaches of 
humanitarian law had been under discussion for very many years. 
The most recent codification was that made in the 1949 Geneva 
Converitions. and most of the experts consulted would like to see the 
same system followed in draft Protocol I. It had not been easy to 
draft the appropriate provisions. and the sessions of the Conference 
of Government Experts on the Reaffirmation and Development of 
International Humanitarian Law Applicable in Armed Conflicts, held 
in 1971 and 1972. had yielded somewhat contradictory results. The 
rCRC had finally drawn up the articles embodied in draft Protocol r. 
which were briefly considered in the ICRC Commentary (CDDH/3. 
pp. 93-99). Since the presentation of those articles, a number 
of representatives and experts had expressed their concern to the 
rCRC regarding those texts • ,...hich. in their opinion ~ did not deal 
adequately with the question under consideration. In view of that 

http:CDDH/I/SR.43


CDDH/I/SR. 43 - 16 

concern, and under the auspices of the San Remo International 
Institute of Humanitarian Law, the ICRC had consulted in 1974 some 
penal law experts; and in the light of those consultations it had 
been able, on 3 March 1975, to submit document CDDB/210, annex 2, 
entitled ;'Additional study of article 74 of draft Protocol I on 
the repression of breaches of that instrument i: • 

3. Taking into account the opinions it had obtained, the ICRC 
had formulated a new proposal for article 74 (CDDH/210, annex 2), 
listing the acts that should be corisidered as grave breaches' of 
Protocol I. 

4. In September 1975 9 at a meeting held in San Remo, the ICRC had 
also considered the same question without~ however, reaching very 
different conclusions. A new idea had nevertheless been introduced, 
namely, that a distinction should be made between the manner of 
dealing with breaches committed on the battlefield and those 
committed in other areas. Attention had likewise been drawn to 
the fact that it seemed difficult to determine what were grave 
breaches by defining the persons and objects affected by them. 
Indeed, there did not appear to be any intention of including, .in 
the definitions under article 2 of draft Protocol I, a definition 
of the persons and objects protected by the Protocol. 

5. It was most regrettable that despite 0.11 its efforts, the ICRC 
was as yet unable to offer a solution reflecting a consensus, even 
partial. On the contrary, it seemed that opinions on the point 
were still very divided. In connexion with article 74, the 
Conference had before it several amendments submitted by the 
Philippines (CDDH/I/57), the German Democratic Republic (CDDH/I/85) 
and Australia (CDDH/I/253). Other amendments, relating to articles 
75 to 79 would be submitted as those articles came up. 

6. . The problem of the repression of breaches of Protocol I 
remained a difficult one. If it proved impossible to reach 
agreement~ there might perhaps be no choice but to rest content 
with a very short article providing simply that the Contracting 
Parties should take all the necessary legislative and other 
measures to prevent breaches of the Protocol. If such a solution 
were envisaged, the ICRC experts would, of course, be ready to 
co-operate in draftin~ a text. 

7. Lastly, he noted that Committee II had laid down in article 11 
of draft Protocol I, that carrying out medical or scientific 
experiments on a wounded or sick person would be ~onsidered a grave 
breach of the Protocol. In the light of any solution adopted for 
article 74, it would be necessary to redraft that article~ 
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8. Mr. MILLER (Canada) said that he had been very interested in 
the statement by the representative of the ICRC~ in which the latter 
had recalled the efforts made to arrive at a text for article 74 
the terms and scope of which could command general approval. He 
had referred~ in that connexion~ to the work done at the San Remo. .,
meeting with the penal law experts of the Internatlonal Instltute 

of Humanitarian Law. 


9. In the course of those deliberations~ two trends appeared to 

have emerged: one sought to broaden the concept of grave breach 

by including other breaches therein; the other sought to proceed 

with great caution with regard~ in particular, to the inclusion of 

breaches committed on the battlefield in the category of grave 

breaches. 


10. Moreover, consideration of the proposed amendments to 

article 74 appearing in document CDDH/225 and Corr.l~ and 

particularly the new text submitted by the ICRC (CDDH/210, annex 2)~ 


showed a tendency to broaden the scope of the article to take 

account of certain aspects of Parts III and IV of draft Protocol I. 

Such enlargement could not fail to raise awkward problems when it 

came to practical application~ and that was why the Canadian 

delegation~ whose approach was similar to that of the representative 

of the ICRC, deemed that the utmost caution would be necessary if 

that course was taken. 


11. Mr. SHELDOV (Byelorussian Soviet Socialist Republic). stressing 
the importance his country attached to ensuring effective prosecution 
and punishment of persons guilty of war crimes and crimes against 
humanity, reminded those present that, at the initiative of the 
Byelorussian delegation, the United Nations General Assembly had 
adopted at its first session resolution 95 (I) on the extradition 
and punishment of war criminals. 

12. The system of punishment set out in the Geneva Conventions of 
1949, and based on the obligation of Parties to those Conventions 
to detect and punish persons guilty of serious breaches of the 
Conventions, or to hand them over to another Party for punishment 3 

must be ~xtended to Protocol I. Since the adoption of the Geneva 
Conventions of 1949 several important instruments of international 
law had been approved, developing the provisions concerning 
punishment for war crimes and crimes against humanity. In 
particular, mention must be made of the United Nations Convention 
on the Non-Applicability of Statutory Limitations to War Crimes 
and Crimes against Humanity (General Assembly resolution 2391 
(XXIII»; the International Convention on the Suppression and 
Punishment of the Crime of Apartheid (General Assembly resolution 
3068 (XXVIII»~ and also General Assembly resolution 3074 (XXVIII) 
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"Principles of International Co-operation in the Detection, Arrest, 

Extradition and Punishment of Persons Guilty of War Crimes and 

Crimes against HumanitY;~9 adoptee by the Gene~al Assembly in 

1973. 


13. The abovementioned Principle~ la:'d dm,m that "war and crimes 
against humanity) wherever they are cOl!1mittee~ shall be subject to 
investigation and the pers0ns again8t wham there is evidence that 
they have committed such crimes shall be subject to tracing, 
arrest.9 trial and~ if found guilty:; to punishment.: The Principles 
were fully in line with thos~ enshrined in the Geneva Conventions. 
and the relevant articles of the draft Protocols should be 
strengthened. 

14. Mr. ABI-SAAB (Egypt) observed that the controversy over the 
status of humanitarian law was largely a function of the 
probability of its observance in practice. One of the main 
questions to which the Diplomatic Conferp.nce had to address itself 
was how to bring about a high correlation between humanitarian 
rules and actual behaviour in specific situations. His delegation 
always considered that prevention was the most poterit guarantee 
and consistently sought to perfect the system of scrutiny of 
implementation. BBut with the disappointingly loose system of 
scrutiny adopte~ in article 5 of draft Protocol I, it was now 
necessary to concentrate on the repression of breaches as remedial 
action. 

15. Addressing himself to the procedural aspects of the question, 
he recalled the ICRC :representativE'S statement to the effect 
that the system of rep:ression c:f' grave breach s in the Conventions 
had never been enforced. He considered it wiser to try to pe~fect 
that system rather than to adopt a new ano more ambitious 
approach whose application r'is;.ced facing even greater obstacles in 
practice. For example, paras:raph 2 of Cl.:::,ticle 78 of draft 
Protocol I could be inter~reted as imposing an obligation on 
States to extradite their own nationals. Such an obligation would 
go against the constitutions of many States. and would reduce 
the probability of implementing the system in practice. It was 
thus important to adopt a realistic approach which could lead to 
a workable system. 

16. Mr. BETTAUER (United States of America) observed that there 
were sever~l ways in which the question dealt with in article 74 
might be approached. Reference should be made to the ICRC draft 
article 74 (CDDH/l) and its revision (CDDH/210 9 annex 2) and. to 
the various amendments slilimitted. None of the solutions proposed 
was sa~isfactory and they would. moreover. fundamentally alter 
the scope and characte~ of the system advocated for the 
repression of grave breaches. 
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17. Two approaches might be envisaged: to undertake a fundamental 
revision of the criteria applied to define the term :, grave 
breaches~3 which was likely to prove a lengthy and difficult task; 
or to adhere to the system provided for in the 1949 Geneva 
Conventions 3 subject to some minor refinements. In drafting 
provisions on which penal sanctions would be based 3 it was of the 
utmost importance to proceed with extreme caution and to be clear 
and precise 3 since there was a danger tha~ any ambiguity in the 
provisions, far from reinforcing humanitarian law, might be used 
for political purposes. A text that was unduly ambitious might thus 
hamper the application of the Conventions. The United States 
believed the system should remain fundamentally the same as under 
the Conventions and consequently any extension of the scope of the 
provisions of the Conventions relating to grave breaches to render 
them applicable to violations of Protocol I should be limited to 
persons of the same type as those covered by the Conventions~ i.e. 
basically those in the power of an adversary. Other violations of 
the Protocol should be classed as breaches which the Parties were 
under a duty to repress, but which were not made universal crimes 
subject to extradition. The existing provisions relating to grave 
breaches or to new breaches which were strictly analogous to them 3 
might prove difficult to apply if extended to different kinds of 
violations of the Protocol. The system applicable to grave . 
breaches was designed to cover situations involving persons in the 
hands of an adversary and definite breaches concerning specific 
objects. His delegation inclined to the view that the system 
covering grave breaches should apply to violations of the Protocol 
only when committed against protected persons within the meaning 
of articles 42 and 64 of draft Protocol I. Other breaches of the 
Protocol would be treated as b~eaches of the Geneva bonventions 
with respect to which States Parties and parties to conflicts would 
be under an obligation to take the necessary measures to repress • 

. 18. He thought it would prove difficult to draft a provision, as 
the ICRC had endeavoured to do, in which grave breaches would be 
defined by giving a list of violations of Protocol I, since a list 
of that kind could give rise to lengthy discussion. For example, 
such phrasing as "attacks launched against military obj ectives 
which cause disproportionate losses among the civilian population li 

, 

appearing in paragraph 2 (c) of document CDDH/210,annex 2, . 
resulted in a standard so Imprecise as to create the risk that 
any soldier involved in the conduct of warfare, would without 
intentional violation of the Protocol's provisions, be open to 
charges of war crimes. His delegation consequently considered 
that the term H grave breaches i; should apply only in cases where 
the persons concerned were in the hands of the adversary, in other 
words to I;protected persons" and to Hprotected obj ects~1 within 
the meaning of the 1949 Geneva Conventions, and to the persons 
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referred to in articles 42 and 64 of draft Protocol t. The 
defini tions of what was meant by ::protected persons" and 
r:protected obj ects:; in article 2 would no longer be needed and 
could be deleted, as could article 78 relating to extradition~ since 
the question was dealt with in Articles 49 and 50, of the first 
Geneva Convention of 1949 and Articles 129 and 146 of the third 
Geneva Convention. 

19. That being said, his delegation was wholeheartedly in favour 
of the repression of all breaches of Protocol I and would like the 
provisions of the 1949 Geneva Conventions requiring the Contracting 
Parties to take the necessary steps to repress all acts cont~ary 
to the Conventions including acts other than grave breaches t6 be 
made applicable to the Protocol. 

20. Mr. GRAEFRATH (German Democratic Republic) said that his 
delegation recognized that the question of repressing breaches of 
the Conventions or of the Protocol was of the utmost importance for 
the execution of those instruments. He remembered the effect of 
the announcement by the allies during the Second World War that 
those responsible for war crimes would be punished and brought 
back to the countries ",rhere their crimes had been committed. He 
remembered also the long-lasting effect of the Nlirnberg trials and 
the importance of the moral and legal values thus established. 
His delegation was convinced that those values were still recognized 
at the present time. It was, however, fully aware that the 
Conference must confine itself to drafting additional provisions 
to the 1949 Geneva Conventions and not try to elaborate a complete 
system of international criminal jurisdiction. For that reason, 
while paying due tribute to the work done by t~e Philippine 
delegation, his delegation felt that the proposal made by that dele
gation (CDDH/I/57) went beyond the competence of the Conference. 

21. His delegation considered that three general principles 
should be respected. 

22. Firstly, the Conference should follow the system for which 
provision was already made in the Geneva Conventions - in other 
words, a distinction should be made between breaches and grave 
breaches. His delegation considered that distinction important, 
since the term \'grave breaches': placed an obligation on each 
Contracting Party to enact legislation providing effective penal 
sanctions for persons committing or orderinc~ such breaches, to 
search for such persons and, regardless of their nationality, to 
bring them before its own courts or to hand them over for trial 
to another Contractin~ Party concerned. That first principle also 
afforded the accused person the safeguards of proper trial and 
defence. 
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23. The second principle was the following: in Protocol I, the 
definition of ;; grave breaches Ii should not repeat what was already 
covered by the Geneva Conventions but should be confined to new 
aspects. 

24. The third principle was that the definition of "grave 
breaches" must comprise not only Part II~ but also Parts III and IV 
of Protocol I, for it was desirable that the provision should 
apply at the same level to grave breaches against wounded, sick 
and shipwrecked persons; to grave breaches relating to the methods 
and means of combat; and to grave breaches against the civilian 
population. Any other approach would be unacceptable to the 
deleg~tion of the German Democratic Republic, which could not 
countenance any differentiation between the various parts of the 
Protocol. For that reason~ he proposed that any isolated reference 
to protected persons and objects should be avoided. A reference 
of ihat kind was to be found in the Conventions, but did not fit 
into Protocol I. 

25. A similar approach to that of his delegation was to be found 
in the suggestions put forward by the ICRC in document CDDH/210, 
annex 2, para. 2, which he was prepared to support. His delegation 
set store not so much by the actual wording of its amendment 
(CDDH/I/85) as by the principles he had just outlined. 

26. During unofficial discussions, he had observed that most of 
the arguments advanced against that approach started from the 
assumption that the provisions in question were directed only 
against the armed forces of the enemy and that it was necessary to 
define Hgrave breaches fi as narrowly as possible in order to protect 
the armed forces against possible prosecution. That argument did 
not seem really convincing. The object was to provide guidelines 
for the penal legislation of the Contracting Parties, to underline 
the importance that must be attached to specific provisions of the 

. Protocol and to their violation, and to convey to the armed forces 
of each Contracting Party the moral and legal value that 
Governments were prepared to give to the provisions of the Protocol. 
His delegation reserved the right to revert to article 74 in detail 
at a later stage. 

27. So far as the other articles were concerned, his delegation 

was more or less able to accept them as a starting.,-point for 

discussion. It supported the amendment to article 77 (CDDH/I/255) 

submitted by the Australian delegation, and was prepared to co

sponsor it. It was not sure whether article 78 was an improvement 

on the existing provisions of the Geneva Conventions~ but it was 

ready to support that text, subject to minor changes designed to 

bring it into line with certain other conventions. 
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28. Mr. GLORIA (Philippines) said that he did not agree with the 
representatives who had stated that the provisions of the 1949 
Geneva Com,3ntions and draft Pl'otocol I should remain unchanged 
and that his delegation1s proposal (CDDH/I/57) was unduly ambitious. 
That attitude would be tantamount to saying that the Geneva 
Conventions and Protocol I were nothing more than simple statements 
of principle. He reserved the right to revert to his ";Draft Code 
of International Crimes in Violation of the Geneva Conventions 
of 1949 and the draft A~ditional Protocols; (CDDH/56/Add.l). 

29. Miss POMETTA (Switzerland) said that for the time being she 
would do no more than make a few comments on the auestion of the 
repression of grave breaches. She would revert t~ article 74 bis 
later. 

30. The system of repression of breaches had been instituted by 
the four Geneva Conventions of 1949, and the first point was to 
decide whether or not to extend the system. 

31. The system of the Conventions defining grave breaches committed 
against protected persons or protected objects was clearly due for 
revision, since certain rules on the law of war were incorporated 
in draft Protocol I. That being so, the question arose whether 
the system of grave breaches should be widened to include certain 
standards arising from The Hague Law. Secondly. how were the 
grave breaches not covered by the four Geneva Conventions to be 
defined? The task had originally seemed simple enough, since it 
was hoped to have a complete and precise list of the persons and 
objects protected by Protocol I in article 2 (c), but that had not 
been possible. 

32. The four Conventions. on the other hand contained an 
exhaustive list of grave breaches based on the principle nullum 
crimen sine lege. Draft article 74 appeared to be based on the 
same principle. but on closer examination it would be seen that 
it applied to grave breaches which were neither defined nor 
specified even though universal jurisdiction would govern their 
repression. In the opinion of the Swiss delegation the definition 
of grave breaches should be clear and precise. Committee II had 
adopted in that connexion a wise solution bv laying down; for 
example. in article 11. paragraph 4. that a breach of the rules 
defined in that article would constitute a grave breach. That 
method could perhaps be systematized. 

33. Lastly, the Swiss delegation proposed the deletion of articles 
74 s 75, 76, 77. 78 and 79 which seemed to it to be badly planned 
and drafted. Articles 78 and 79 were not an a~vance on the Geneva 
Conventions. The principle aut dedere, aut punire must remain 
valid. The proposed deletion "'ould not crea,te any gaps, since draft 

http:CDDH/I/SR.43


- 23 - CDDH/IISR.43 

Protocol I stipulated over andover again that parties were under 
the obligation to ensure the application of that instrument which 
would lead states to adapt their relevant national legislation 
even when not bound by Protocol I to do so. 

34. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that 
his delegation attached great importance to the articles dealing 
with the repression of breaches of the 1949 Geneva Conventions and 
of Protocol I. The Committee should scrutinize attentively the 
criteria to be applied in determining whether a grave breach had 
occurred. The proposals tabled by the ICRC in document 
CDDH/210, annex 2, appeared to offer a satisfactory basis for the 
drafting of article 74. His delegation he1d 3 however, that it 
was not enough to stop at the list of grave breaches enumerated in 
that document; the list should be supplemented on the basis of ' 
the provisions of the Convention on the Prevention and Punishment 
of the Crime of Genocide (United Nations General Assembly resolution 
260 (III» and of the Inte~national Convention on the Stipp~ession 
and Punishment of the Crime of Apartheid (General As:sembly 
resolution 3068 (XXVIII»). With regard to war crimiriais, rec6urse 
should be had to the principles applied by the Nurnberg tribunal. 
Listed among grave breaches should be crimes against humani~ty 3 

such as the internment in concentration camps and mass executions 
of the population, committed during the Second World War. 

35. In his delegation's view it was absolutely essential to include 
in Section II of Part V provisions to the effect that crimes against 
peace and humanity were grave breaches of Protocol I and the Geneva 
Conventions. 

36. The USSR delegation considered that the system of penal 
sanctions for breaches of humanitarian law, as provided in the 
Geneva Conventions of 1949, should not only be extended to the new 
Protocols, but should also be further elaborated. 

37. With regard to article 77, his delegation endorsed the 
amendment proposed by Australia (CDDH/I/255). 

38. Mr. KUNUGI (Japan) thanked the Chairman and the Secretariat 
for the speedy circulation of the draft programme of work for the 
third session (CDDH/I/301 h ,,,hich contained most useful information 
and a suitable schedule of work. 

39" His delegation had noted the efforts made in the ICRC's revised 
text of article 74 (CDDH/210~ annex 2) and the amendments proposed 
by the German Democratic Republic (CDDH/I185) and by Australia 
(CDDH/I/253). In order to ensure the proper functioning of the 
system of repression envisaged in Section II of Part V of draft 
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Protocol I, it was advisable to specify exactly what was meant by 
:i grave breaches;;. His delegation accordine:ly approved of the 
rationale oehind the three ame"jmeni.;s proposel. 

40. His delegation was inclined "to propose that articles 75 and 74 
should be combined tc form one list of acts constituting grave 
breaches, provided that the inclusion of such a list was acceptable 
to the Committee. 

41. With regard to the followin~ four articles of the ICRC's draft, 
they embodied a number of new aspects which represented an advance 
as compared with the 1949 Geneva Conventions. His delegation would 
revert to those articles at a later stage. 

42. So far as the two proposals for article 79 bis (CDDH/I/241 and 
CDDHI I/26 7) were concerned, his delegation ,-,rished to express its 
interest in those constructive propo6als and to state its intention 
of sUbmitting an alternative proposal takinz into account the role 
of the Protecting Powers and their sUbstitutes as that had a bearing 
on the functions of the proposed inquiry commission. 

43. Mr. KEENS (United Kingdom) stressed the importance which his 
delegation attached to the development of a practical and realistic 
system for the repression of breaches of the Geneva Conventions or 
of Protocol I. He endorsed the remarks of the representatives of 
Canada and Egypt. His delegation was optimistic and did not doubt 
that the Conference would succeed in finding a satisfactory answer 
to a question beset with many difficulties. 

44. The Ge~eva Conventions had established a ?ystem in whi6h the 
duty to pro8ecute became operative only in respect of grave 
breaches and of those marked by deliberate intent to commit the 
act in question. The Conference should not depart from those 
principles. 

45. The provisions laid down in the Conventions should apply o~ly 
to persons already in the hands of the enemy who had committed 
specific and clearly identifiable acts. Even with the best possible 
intentions, those giving orders might make mistakes, and according 
to the IeRris proposed text, such persons would be liable to 
prosecution. Justice, however, should operate in favour both of 
the accused and of the victim. 

4;:;. Hhile p,:::ving a tribute to the efforts made by the ICRC to find 
a generally acceptable solution, his delegation was bound to state 
its res('rvations in regard to the grave breaches listed in document 
CI:Dfl/21n annex 2. Some countries would undoubtedly find it very 
difficuJt to m0unt an inquiry into events which had occurred in a 
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remote part of the world and to qualify certain acts as grave 

breaches when the situation was confused and evidence was 

lacking. 


47. Mr. BRING (Sweden) said that his delegation welcomed the 

ICRC's new text (CDDH/210, annex 2)~ which broadened the scope of 

the provisions covered by the Geneva Conventions in regard to the 

repression of grave breaches. In his delegation's opinion, the 

proposed system should apply not only to Part II but also to 

Parts III and IV of draft Protocol I. He was aware s however, of 

the fact that the list of grave breaches proposed by the ICRC 

should be more specific and that the question should be discussed 

IIThether some of the breaches listed should be deleted or whether 

others should be added. His delegation would comment further on 

the subject at a later stage. 


48. Mr. REZEK (Brazil), referring to article 78, said that his 
country acceded to an average of seven requests yearly for extra
dition on the basis of domestic legislation which ruled that 
extradition was not contingent upon the existence of a treaty 
between Brazil and the requesting country. The countries most 
concerned were Portugal, the Federal Republic of Germany and France, 
which had no bilateral treaty with Brazil on the subject. 

49. The tenor of article 78, as proposed s was punitive, thereby 
to some extent altering the nature of draft Protocol I, which was 
designed for the protection of victims of war. A further point 
was how far the lack of precision in the definitions given to the 
various crimes listed might not be used by defendan~s to bolster 
their defence. Under Brazilian law, all that was required was for 
the breach to be recognized as a crime under the law of the 
requesting and the requested State. The provisions dealing with 
extradition did not appear to be indispensable, and if the Swiss 
proposal for the deletion of article 78 was approved s extradition 
would still remain possible on a reciprocal basis. 

50. His delegation could not accept paragraph 4 of the amendment 
to article 78 submitted by Australia (CDDH/I/256). Under 
Brazilian laws it was for the Supreme Court to decide on the 
political nature of an offence, and no absolute rule could 
govern its conclusions. 

51. For those reasons, the Belgian amendment (CDDH/I/266) was 
fully acceptable to the Brazilian delegation. 
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52. To sum up, the deletion of article 78 would not severely 
impair the machinery for extradition for countries which did not 
hold the existence of a treaty to be indispensable, but if the 
article were retained, breaches which could give grounds for 
extradition would have to be more precisely defined. 

The meeting rose at 12.30 p.m. 
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SmmAHY RECORD OF THE FORTY-FOURTH MEETING 

held on Monday, 26 April 1976, at 10.30 a.m. 

Chairman: I!lr. OFSTAD (Norway) 

CONSIDERATIOK OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 74 - Repression of breaches of the present Protocol 
(CDDH/l, CDDH/210, annex 2~ CDDH/225 and Corr.l, CDDH/226 and 
Corr.2; CDDH/I/B5, CDDH/I/253~ CDDH/I/303) (continued) 

Article 75 ~ Perfidious use of the protective signs (CDDH/1, CDDH/225 
and-Co~r.l, CDDH/226 and Corr.2; CDDH/I/303) {continued) 

Article 76 - Failure to act (CDDH/l, CDDH/225 and Corr.l, CDDH/226 

andCorr.2; CDDHfIf74, CDDH/I/303) (continued) 


Article 77 - Superior orders (CDDH/l~ CDDH/225 and Corr.l, CDDH/226 

and Corr.2; CDDH/I/74, CDDH/I/303) (continued) 


Article 78 - Extradition (CDDH/I. CDDH/225 and Corr.l, CDDH/226 and 

Corr.2; CDDH!I/303) (continued)" 


Article 79 ~ ~-1utual assistance in criminal matters (CDDH/1, _ 

CDDH/225 and Corr.l, CDDH/226 and Corr.2; CDDHfIf303) (continued) 


1. Mr. MURILLO RUBIERA (Spain) pointed out that tbe texts designed 
to reaffirm and supplement the Geneva Conventions of 1949 would be 
of-limited value if they were not accompanied by provisions to 
ensure repression of breaches. Articles 74 to 79 of draft Protocol I 
were only part of the rules of application, which were also to_ be 
found in articles 5, 70; 71 and 72. 

2. Under those penal provisions, there could be prosecution for 
breaches. That was a corollarY9 in humanitarian law, of th~ 
recognized principle that States and their organs and agents,- like 
individuals, could incur penal responsibility under internation~l 
law. 

3. His delegation felt that it would be better to make the system 
se-t forth in the Geneva Conventions more effective 5 rather tban go 
in for over-ambitious schemes. 

4. - On the question of definition, the established distinction 
between grave breaches and other violations should be maintained. 
Moreover J since what was involved was not an expression of opinion 
or a value judgement but the legal definition of an offence 
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each and everyone of those acts or omissions prohibited under the 

Geneva Conventions of 1949 and draft Protocol I which were a danger 

to, or which violated humanitarian principles~ should be considered 

as 1, grave;~. The fact that the list might not be complete did. not 

mean that those definitions and types of breaches ought not to be 

mentioned specifically. 


5. In the matter of reprisals, it should be recalled that reprisals 
against prisoners of war were expressly prohibited under Article 13 
of the third Geneva Convention of 191~9. To allow reprisals, 
whatever the·circumstances, would b~ a retrograde step and would 
weaken provisions designed to reaffirm humanitarian law. Moreover, 
it would leave the door open to arbitrary judgements. Such action 
might be construed as inability to respect the rules adopted or a 
tacit admission that the rules for the application of humanitarian 
law did not serve any useful purpose. 

6. His delegation was therefore prepared to agree to the concept 

of an offence against 'mankind contained in the wording proposed by 

the. ICRC. 


7. If the means of repressing breaches of humanitarian law were 

to be enforced, the judicial system would have to be improved. 


8. Mr. CASSESE (Italy) said that he would like to focus on one of 

the most complex problems relating to violations of draft Protocol I, 

namely the range of violations falling under the category of 

;'grave' breaches ';. 


9. His delegation favoured the idea of incl~ling among grave 

breaches the use of methods and means of combat prohibited by the 

Protocol, together with violations of the provisions protecting the 

civilian population against the effects of hostilities. It 

considered that breaches of the provisions included in Part III and 

Part IV of draft Protocol I were no less serious than infringements 

of SUbstantive rules governing other equally important matters. 

The prohibition of certain methods and means of warfare and of 

indiscriminate attacks on civilians or civilian objects, already 

agreed upon by Committee III, would be of little value if it was 

not accompanied by effective measures of penal repression. Such 

measures were particularly needed in an area where belligerents were 

more inclined~ for military reasons, to evade existing prohibitions. 

Thus, .for ins~ance, as attacks on civilians were prohibited by articles 

46 to 53 of draft Protocol I, the protection thereby afforded to 

civilians would prove meaningless if no effective penal sanction 

was provided against the event of those prohibitions being evaded. 
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10. The main question arlslng with respect to the laws of war 
was the problem of assuring that the rules were actually implemented. 
The means of achieving that result were international machinery 
for supervision, penal repression of breaches~ and reprisals. 
Unfortunately the system of Protecting Powers set up at the second 
sessio~ of the Diplomatic Conference was weaker than his delegation 
had hoped~ although in some respects it was a major improvement 
over the present law. 

11. As for reprisals .• they "Jere assuredly the most questionable 

means of enforcing the Protocol. His delegation hoped that 

reprisals would either be excluded altogether or admitted within 

very narrow limits. 


12. Consequently~ unless an effective system of penal repression 
for breaches of the protection of civilians from hostilities and 
the use of means and methods of warfare was set up~ the substantive 
rules might not be effectively enforced and might thus end by having 
a mainly moral or psychological value. 

13. The argument could be advanced that while it would be justified 
to regard violations of rules protecting civilians as grave 
breaches 9 because that would strengthen the protection of persons 
not participating in hostilities, there would be no justification 
for considering as grave breaches the use of prohibited means and 
methods of warfare. It was true that combatants were by definition 
the most exposed to the risks of war. They were~ however, entitled 
to benefit from all provisions restraining the use of force by the 
enemy. It was therefore only natural that when safeguards were 
provided for combatants by substantive rules ~ they should be made. 
as effective as possible by providing for adequate measures of ' 
penal repression. 

14. Some delegations had asked for the exclusion of both Part III 
and Part IV of draft Protocol I from the system for penal repression 
of grave breaches. It had been contended that violations of 
Protocol I committed in a combat area raised special problems as it 
was difficult to produce evidence to prove that such violations had 
or had not occurred~ particularly when the element of intent was 
a constituent feature of those violations. That argument9 if 
accepted, would result in totally excluding battlefield crimes from 
the category of breaches of the Protocol. It was difficult to 
think that anyone would wish to go that far it only because those 
violations were already crimes under customary international law. 
The same problems of proof would arise if the aim was to make them 
simple breaches of the Protocol. That being so~ he could not see 
1f.Jhy such violations should not fall under the category of ;; grave 
breaches':. Some of the penal provisions relating to grave breaches 
might even facilitate the search for evidence. Article 79 relating 
to mutual assistance in criminal matters was a case in point. 
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15. His delegation favoured article 74 proposed by the ICRC in 
document CDDH/2l0 3 annex 2, although it considered that the list 
of grave breaches should as far as possible be illustrative'and 
not exhaustive. Some provisions 3 in particular article 78, needed 
to be improved if it was to be made·possible for States to accept 
the widening of the category of grave breaches. His delegation 
was willing to co-operate in any effort aimed at rendering 
sUbstantive rules capable of being actually applied and thus having 
an impact on belligerents. 

16. Hr. TORRES AVALOS (Argentina) said that laws must be realistic 
if their purpose was not to be defeated. He was aware of the work 
which had been done ano. recognized the importance of the proposals 
submitted by the ICRC. The document should be studied in detail 
in the appropriate working group. The question of extraditions 
brilliantly introduced by the representative of Brazil) ~Jas linked 
to that of individual responsibility. 

17. As to breaches, he considered that the text of the Geneva 
Conventions should be supplemented if existing humanitarian law was 
to be reaffirmed and developed. That could be done explicitly, 
and he referred to the basic principles involved~ namelys obedience 
to a superior order, orders issued by a superior authority within 
its sphere of competence. the form given to the order issued, and 
possible grounds for the refusal of a subordinate to obey, within 
the framework of the military institution to which he belonged. 

18. His delegation intended to submit an amendment to reaffirm the 
principle of obedience already adopted by several countries, which 
was the keystone of the military system. That question had already 
been studied in relation to the Agreement for the Prosecution and 
Puhishment of the Major War Criminals of the European Axis, signed 
at London on 8 August 1945, and many ef those tried by the Nilrnberg 
tribunal had invoked that principle, which should reaffirm that the 
exemption from responsibility did-not apply to the superior who 
gave the order. 

19. With respect to grave breaches, and also the possibility of 
lesser breaches 3 he considered that the list set out in Article 50 
of the first Geneva Convention of- 1949 could be extended. 

20. He could not support the proposals by the Swiss delegation 
(CDDH/I/303), which did not appear to be in line with the 
reaffirmation and development of international humanitarian law. 
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21. Mr. ALEXIE (Romania) said that the application of the provisions 
of the Geneva Conventions of 1949 and of Protocol I was of the 
greatest importance in the reaffirmation and development of 
international humanitarian law applicable in armed conflicts. The 
scrupulous observance of those Conventions and of the additional 
Protocols should be a matter of continuing concern to the High 
Contracting Parties. 

22. His delegation believed that the approach to the problems 

concerning humanitaria.n law should be based on the need to abolish 

war and sources of conflict without delay, which not only affected 

the regions in which they arose, but also endangered the peace of 

mankind as a whole. There must also be an end to all acts of 

aggression and interference in the internal affairs of other States, 

and strict observance of· the right of peoples to self-determination 

and to self-defence against an aggressor. 


23. In the light of those general considerations, his delegation 
naturally attached special importance to the question of the 
repression of breaches of the Geneva Conventions of 1949 and of 
Protocol I, the question dealt with in articles 74 to 79 of draft 
Protocol I. He agreed with previous speakers that article 74 was 
the most important one. 

24. The original text of those articles could be further improved 
and strengthened. Committee I already had certain proposals before 
it, and he thought that the suggestions of the ICRC about a new 
text for article 74 (CDDH/2l0, annex 2), and the proposal by the 
Australian delegation about the same article (CDDH/I/253), were 
promising. 

25. Article 74 should state more clearly what acts represented 
grave breaches of the Geneva Conventions of 1949 and of draft 
Protocol I. The most co~~on grave breaches might, for example, be 
listed with provision for the possibility of penalizing other acts 
prohibited by the Geneva Conventions of 1949 and by draft Protocol I. 
Attention could thus be drawn to the harmful consequences of 
violation of the provisions of draft Protocol I. 

26. In view of the fact that international law condemned wars of 
aggression, his delegation believed that a very clear distinction 
should be drawn between the aggressor and aggression, on the one 
hand, and the victim o~ aggression and the right of self-defence, 
on the other. Obviously draft Protocol I should emphasize rules 
to ensure the protection of the victim in the exercise of his 
right to self-defence, as enshrined in international law and in the 
Charter of the United Nations. 
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27. His delegation ~onsidered that the gravest breaches of the 
rules of humanitarian law were aggression and the occupation of 
foreign territory. It was clear that the provisions of draft 
Protocol I should not restrict the victim's right to defend himself 
on his own territory by all possible methods and means of combat. 
A distinction must also be drawn between the combatants and civilian 
population, in particular by prohibiting the use of weapons of mass 
destruction, indiscriminate bombardment, reprisals, the taking of 
hostages, and all acts of terror against the civilian population. 
The civilian population should have general and effective protection 
against the dangers arising from the military operations. 
Consequently, the Romanian delegation was in favour of the prohibition 
of reprisals. 

28. His delegation also supported the inclusion in draft Protocol I 

of provisions on the protection of undefended or neutralized 

localities. There must also be a prohibition of reprisals affecting 

the environment. 


29. As to article 75~ his delegation considered that the perfidious 
use of the protective signs by the aggressor in occupied territory 
constituted a grave breach. 

30. Mr. OBRADOVIC (Yugoslavia) said he wished to avail himself of 
the opportunity to give his delegation's views on the main questions 
to be decided by Committee I. First~ should the existing concept 
of a grave breach be extended to include not only crimes committed 
against protected persons and objects in the power of parties to 
the conflict~ but also criminal acts committed on the field of 
battle? Secondly} who should be entrusted with the actual 
prosecution of persons committing grave breaches, in order to ensure 
that they were brought to justice before a competent court? 

31. The Yugoslav delegation considered that the first question 
should be answered in the affirmative~ for reasons based firstly 
on the practice followed after the Second Vlorld l-lar by the Allied 
tribunals, and on the application of the Charter of the NUrnberg 
tribunal, approved by the General Assembly of the United Nations 
in its resolutions 3 (I) and 95 (I) and~ secondly, on the provisions 
adopted in draft Protocol I. It was because most nations understood 
the seriousness of the dangers arising from hostilities, and the 
extent to which protected persons were exposed to the dangers 
arising from hostilities, that Section I had been included in 
Parts III.and IV. His Government considered it unacceptable that 
the use of unlawful methods and means of combat should not be 
regarded as a grave breach, or that breaches of the provisions of 
article 50 of draft Protocol I should not be so regarded. 
Committee I should therefore deal vdth the problem of breaches of 
those provisions, which must necessarily be grave breaches. 
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32. It would be difficult in practice to establish exact proof 

of the responsibility of an individual in breaches of that nature. 

On·that point he agreed with the representative of Canada, who 

had expressed misgiving:i?on the subject at the forty-third meeting 

(6bDH/I/SR.43). However, since th~ post-war military. tribunals 

had succeeded in dispensing justice in such cases, that could not 

constitute .an insurmountable difficulty for tribunals established 

in the future. If. Committee I decided now to define as grave 

any breaches.of the provisions of Parts III and TV of draft 

Protocol I, it would be helping, by adopting those provisions, to 

orevent possible criminal acts. To pursue any other course would 

be as it were to. renounce a common legal heritage~ of which the 

NUrnberg principles undoubtedly formed a part, and at the same time 

to reduce the value and practical scope of a whole range of 

provisions already adopted. Once the principle of extending the 

idea of a grave breach rTaS. adopted, it remained to be seen how that 

principle ShOllld be formulated. The ICRC proposal in document 

CDDH/2l0, annex 2, provided a sound basis for discussion. That 

document invoked the provisions of the Geneva Conventions of 1949 

on the subject~ while adding the new elements set forth in -draft 

Protocol I. His delegation was prepared to discuss any other 

proposals for rewording article 74. 


33. As to the second question he had raised, he thought it more 
prudent and realistic to leave the responsibility for taking 
legislative or other measures to repress breaches to the Contracting 
Parties. That seemed to be the best course, since it did. not appear 
that the time was yet ripe for establishing any international 
machinery in that field. However, in strengthening ,the obligations 
of the Contracting Parties in that sphere, thought must also be 
given to taking appropriate steps to block any loopholes that would 
enable those accused of committing grave breaches to escape from 
justice. 

34. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said that 
Section II of Part V of draft Protocol I (Repression of breaches 
of the Protocol) was of great importance and thus, if it were 
deleted~ as proposed by the delegation of Switzerland (CDDijII/303), 
the satisfactory application of the Conventions and of the Protocol 
would be prejudiced. Breaches of the Protocol should be severely 
punished, the prime responsibility for which lay with the Contracting 
Parties which must prosecute persons guilty of them by applying the 
penal legislation in force in their country. It did not follow 
from that, however,tha1{theuse of international instruments 
should be ruled out, and it was important that the principles 
established at NUrnberg and in international agreements should not 
be forgotten. 
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35. Ukrainian legislation provided for the arraignment and 
conviction of persons guilty of unlawful acts of violence~ pillage 
or the destruction or appropriation of property committed against 
the inhabitants of combat zones J maltreatment of prisoners~ wounded 
or sick persons and the perfidious use of protective signs. 

36. His delegation thought that the new text of article 74 proposed 
by the ICRC (CDDH/210, annex 2) was fully acceptable as a basis for 
discussion. It deemed it inadvisable to include in Protocol I a 
list of those grave breaches vlhich were alreac.y embodied in the 
Geneva Conventions. It suggested that the list of serious breaches 
should be exemplary rather than exhaustive~ and that criteria for 
the determination of the gravity of breaches should be specified. 
In that ~onnexion~ he referred to Article 6 of the Charter and 
Judgment of the NUrnberg tribunal, according to which there were 
three categories of crimes: crimes against peace, war crimes and 
crimes against humanity. War crimes and crimes against humanity 
belonged to the category of grave breaches of the Conventions and 
draft Protocols, calling for exemplary punishment. 

37. The responsibility of persons committing: such crimes was based 
on universally recognized rules of international law, set forth, 
inter alia, in the Charter of the NUrnberg tribunal: the Geneva 
Conventions, the'Hague Conventions of 1899 and 1907, the Convention 
on the Non-applicability of Statutory Limitations to \AJar Crimes. and 
Crimes against Humanity (United Hations General Assembly resolution 
2391 (XXIII»~ the Convention on the Prevention and Punishment of 
the Crime of Genocide (General Assembly resolution 260 (III» and 
the International Convention on the Suppression and Punishment of 
the Crime of Apartheid (General Assembly resolution 3068 (XXVIII». 

38. It was essential that draft Protocol I should state clearly 
that persons convicted of war crimes or crimes against humanity 
could not benefit from prisoner-of-war status and must be treated 
as persons undergoing punishment. War criminals must bear legal 
responsibility whether their acts were State-ordered or the criminal 
excesses of individual servicemen, and regardless of the way in 
which the crime was committed. In that connexion, the Ukrainian 
delegation had entered a reservation to Article 85 of the fourth 
Geneva Convention of 1949 relative to the treatment of prisoners of 
war. 

39. His delegation supported article 76 and drew attention to the 
fact that it "'Jas the first time that positive international lalAT 
provided for the penal responsibility of persons who had not taken 
the necessary measures to prevent breaches of the Protocol. As 
for reprisals, his delegation "JaS opposed to them. The question of 
the creation of an international commission of inquiry was a matter 
that called for special study, and he reserved the right of his 
delegation to revert to it later. 
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40. Mr. de BREUCKER (Belgium) said that the grave breach was not 
only a moral but also a legal concepts which had the following 
specific characteristics: the 1949 negotiators had made a 
distinction between grave breaches and acts ~;contrary to the 
provisions of the Conventions H ; grave breaches had been listed for 
each Convention in the form of a precise catalogue of clearly 
identified, extremely reprehensible acts, involving a high degree of 
guilt and committed against clearly specified, defenceless persons 
who were at the mercy of the enemy. For those grave breaches, the 
1949 negotiators had drawn up a system of universal jurisdiction 
which bound unconditionally each Contracting Party, however remote it 
might be, geographically or mentallys from the field of conflict, to 
search for persons alleged to have committed such breaches, on what
ever side they were, and bring them before its own courts or even 
extradite them. 

41. ~vithin the meaning of the 1949 Conventions, a ::grave breach;1 

was a highly reprehensible act committed against victims at the 

mercy of the enemy, and as suchs subject to universal· jurisdiction, 

and leading to trial or extradition. It was indeed significant 

that the obligation to proceed against persons accused of grave 

breaches was always placed before the article containing the list 

of breaches. 


42. That intrinsically rigid system was most ambitious. The fact 
that, as recognized by the ICRC, it had never worked in practice 
was to be regretted and stressed the need for caution. Nevertheless, 
it was essential to preserve and maintain it. 

43. Draft Protocol I reaffirmed and developed various provisions of 
the Geneva Conventions of 1949 protecting persons not involved in 
the fighting and also extending, in Parts III and IV, various 
provisions of The Hague Conventions of 1899 and 1907 relating to the 
battlefield. 

44. The right approach was not to transfer the list given in the 
Conventions straight into Protocol I, but to see how the 1949 
catalogue could be completed. In that respect, the Belgian 
delegation was particularly impressed by certain items constituting 
breaches set forth in the Australian proposal (CDDH/I/253), 
particularly in paragraph 2 (l.5), which defined as a grave breach the 
wilful depriving of a person protected under the Protocol or a 
prisoner of war of the right of fair and regular trial. Generally 
speaking, however, the items specified in article 74 as constituting 
grave breaches would necessarily relate to the artiales of the 
Protocol prescribing an obligation or a prohibition. It would 
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therefore be necessary to verify in each case whether the article 
in question was such as to allow in the first place,of a precise 
legal definition of the indictable act. That was a particularly 
complex problem as rega.rds several articles of Parts III and IV} 
which' were compromise texts. 

45. Ari6ther difficulty was raised by the question of the material 

evideh~~ ~f guilt~ in particular in conflict situations. 


46. Lastly j it would be necessB,ryto kno1t! v.;hat the tribunal could 
reasoriably accept as an excuse~ justification or an extenuating 
circumstance s the more so since the jurisdiction 1tThich would cover 
such breaches would be foreign, national or enemy. As regards the 
last mentioned; it was easy to imagine what an enemy might be 
impelled to do with a badly drafted list of grave breaches in the 
case of a captive or a defeated combatant. For example, if the 
accusedC:ould prove that his act had been due to reprisals prohibited 
on the same gr6unds as the attack 9 1Nould that be held in his favour 
before anenerriytribtinal or that of a third State ~ Pa,rty, to the 
Conventibris,'which might be required to try or extradite only the 
person re~ponsiblefor the reprisals and not the person responsible 
for the initial ~ttack. although that was also ptohibited? 

47. The 1949 system of grave breaches depended on universality of 
jurisdiction. That system'must, in any case, be preserved, even 
if academic~ in so far as concerned the Geneva Conventions and 
their extension in the Protocol. namely. in articles 42 and 64. 
Furthermore, it should, if possible, be extended to other provisions 
directly concerning persons who had fallen into the hands of the 
enemy,beginning with the provisions of Part II or article 11 
which already set forth a grave breach. 

48. 'A number of possible breaches in other spheres than that 
covered by the 1949 Conventions, which were also morally grave, 
could be taken up under the legislation of each country, instead 
of under the system of universal jurisdiction, as soon as they could 
be well enough determined to be included in the various national 
codes; it could then be stipulated by a conventional norm adopted 
by the Cdnference that those codes should distinguish more clearly 
between highly r~prehensible acts and certain secondary violations 
described by each Convention as being acts "contrary to the 
provisions'of the Cbnvention other than the grave breaches ll • 

49. Mr. ORTEGA-JUGO (Ven~zuela) said that his delegation considered 
article 7Q-extremely important. He pointed out that if, as some 
delegation~ wished, all acts regarded as grave breaches were grouped 
together in one category, each delegation would no doubt insist on 
its own list being incorporated, and the enumeration would be 
endless, and in any case incomplete. 
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50. Moreover; there was no point in listing again the grave 

breaches which had been defined by the Geneva Conventions and 

thereby already codified. The same applied to the other interna

tional treaties and conventions already ratified dealing with 

similar subjects. 


51. Penal law offered another solution - that of the standard 

offence~ or in other words the legal definition in general terms of 

a de facto situation of a kind to constitute an offence or breach~ 


the standard offence being broken up into various components 

corresponding to the general rule; as for instance in the case of 

homicide. His delegation considered such a formula applicable~ 


since it would satisfy the needs of all Parties and be in accordance 

with the principles of international penal law~ while at the same 

time avoiding repetitions. 


52. Article 75 could be incorporated in article 74. 

53. The contents of articles 73 to 79 would depend on those of 
article 74 s provided that the provisions contained in the national 
law of each Party were respected, as had been requested by the 
'Egyptian delegation in its statement and by the Australian 
delegation in its amendment (CDDH/I/253). 

54. Lastly, he said it was his delegation's view that Section II 
of Part V of draft Protocol I should be retained, and that it was 
for countries to find a means of reconciling their own domestic' 
provisions with the objectives of the Conference. 

55. Mr. EL-FATTAL (Syrian Arab Republic) said that 'the repression 
of breaches of international humanitarian law had been and still 
was a basic element of the Geneva Conventions. In the absence of 
preventive or repressive provisions, the law remained a dead letter. 
The international community, drawing its conclusions from the 
Second Horld Wars had agreed once and for all that the punishment 
of war crimes could not~ and must not, fall within the exclusive 
competence of the national jurisdictions of the victor or 
vanquished. The punishment of war crimes had become an international 
responsibility, and the notion of crime against humanity had been 
extended to include acts hitherto regarded as conventional war 
crimes. It should be noted that there was hardly any difference 
between the grave breaches listed in the Gen~va Conventions and 
crimes against humanity as defined by the Statute of the NUrnberg 
tribunal. Although the expressions "war crime:? and ::crime against 
humanity:: were not used in the Geneva' Conventions, they were none 
the ·less subsumed in the expression i; grave breach". It was this 
that had led the Syrian delegation to submit the amendment contained 
in document CDDH/I/74. ~. 
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56. It was regrettable that the penal system laid down in the 

Geneva Convention~ ..had hever been applied~ whereas war crimes and 

crimes against humanity had not ceased to be committed since 1949. 


57. On the one hand~ that penal system was now out-of-date in 
so far as it sought to adapt the law to methods and means of combat 
employed during the first half of the century; and, on the other 
hand~ t.n-e High Contracting Parties had not complied with the 
obligations arising therefropl. 

58. For. example : apartheid, which was now regarded as a crime 
againstnunianity~ was not among the grave breaches listed in the 
Gepeva,Corwentions of 1949 and draft Protocol I; there had never 
been an.v. effective penal sanction for war crimes committed against 
persons fighting for their independence and sovereign rights; 
and war crimes committed in the form of infringement of territorial 
integrity, through the process of colonization, had remained 
unpunished. 

59. In draft Protocol I, which completed the Geneva Conventions~ 
the pro~isions concerning international crimes should .be broaderied. 
It was not ~nough to say that the provisions of the Conventions 
concerning ~epression of breaches would apply to the Rrotocol~ but· 
specific types of Hgrave breaches·; must be defined, such as 
apart~eid3annexation~ colonization of occupied territories, 
oppositiori to the return of refugees to their homes at the end of 
hostiliti~s - the most serious case. being that in which a Contracting 
Party was maintaining that the fourth Geneva Convention did not 
apply to its occupation of a foreign territory. 

60. gis~el~gation found the te~ts submitted to the Conference 
disappointing. The main fault lay in the fact that, whereas in 
Parts r:;r,III, IV and V of draft Protocol I protection was extended 
to persons ~nd Objects not protected under the terms of the Geneva 
Conventions of 1949, when it came to application and the repression 
of bre.aches. the Protocol- borrowed heavily from the old system. 
There w~s som~ iriconsistency, too, between the creation of new 
obligati<;ms anq r~sponsibili ties and the retention of a restricted 
and some'tirnes outdated definition of the notion of war crime; the 
result \'ias to diminif?h the obligations a~sumed3 particul~rly so 
far as 66nc~rned the ~ivilian popuiatiori3'~ethods and means of 
combat, and new categories of prisoners of war. 

61. The amendments to draft article-74 submitted by the German 
Democratic Republic (CDDH/I/85) and Atistralia (CDDH/I/253) could 
form a basis for negotiation. But·no mention was made in them of 
de ju~e or de facto annexations of obcupied territorie~. There 
was some reference to prohibition of the deportation and displacement 
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of protected persons who were in occupied territories, but nothing 
was said about the transfer by the Occupying Power of a part of its 
own civilian population to the occupied territories, although that 
should be considered a grave breach. 

62. Any change made in occupied territories by an Occupying Power 
in its own interests should also constitute a grave breach involving 
penal responsibility. 

63. His delegation considered it premature to comment on articles 

75 to 78 so long as the issues raised in article 74 had not been 

settled. 


64. r·1r. KUSSBACH (Austria) noted that while all the previous 

speakers had supported, either explicitly or implicitly, the idea 

of maintaining the system for the repression of breaches as 

contained in the Geneva Conventions, opinions differed regarding 

the possible extension of that system owing to the difficulties 

arising from Parts III and IV of draft Protocol I. 


65. Those who were in favour of lengthening the list of grave 
breaches averred that the provisions of the Protocol could not be 
placed in two categories, each coming under a different system of 
sanctions. Those who were not in favour of adding some breaches 
not so far included were preoccupied by the particularly difficult 
situation created by actions on the battlefield. They were afraid, 
for instance~ that a combatant would find it impossible, in view 
of the conditions in which he had to act, to furnish the necessary 
evidence in his defence in the event of his being accused. That 
difficult situation for the combatant would not be 'improved by the 
entry into force of Protocol 13 whose provisions were highly 
complex and differentiated. In addition, the ideas expressed in 
the ICRC proposals (CDDH/2l0,annex. 2) concerning new grave breaches 
were too general and therefore insufficiently specific to ensure 
uniformity of the legislative provisions that might be adopted in 
the matter at the national level. 

66. His delegation hesitated, however, to subscribe to the Swiss 
delegation's proposal (CDDH/I/303) that articles 74 to 79 should 
be deleted. 

67 .. The present difficulties resulted from the decision, taken 
previously, to include elements from the The Hague Law in the 
sphere of Geneva Law. It had been hoped by that means to strengthen 
the protection of the civilian population and of civilian property 
against the results of warfare and to improve the combatants 
situation. The opinion had even been expressed that the distinction 
between humanitarian law and the law of war no longer possessed any 
theoretical or practical value. 
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68. His delegation was in favour of adopting a pragmatic method. 
It was therefore ndt opposed to the list of grave breaches being 
lengthened, provided no attempt was made to change the system set 
up in 1949. 

69. A representative had pointed out that supervlslon of the 
behaviour of armed forces and combatants was as important as, if 
not more important than, the subsequent repression of breaches. 
In the Austrian delegation's opinion~ supervision and repression 
pursued the Same purpose. Actually, supervision, especially if it 
was international, was also a type of sanction. The conclusions 
reached by a highly qualified international commission of inquiry 
would have the same effect as a sanction, and the incriminated 
Party would not be able to disregard them. 

70. His delegation might have more to say when articles 74 to 79 
were discussed individually. 

71. Mr. ROSENNE (Israel) said that his delegation did not c6nsider 
it expedient to list grave breaches other than those already 
appearing in the Geneva Conventions of 1949. If it was decided~ 
however, to include additional breach~s in Protocol I, it would be 
advisable to add, in particular" the use of prohibited means of 
combat and attacks against persons hors de combat. He referred 
to article 38 of draft Protocol I in that connexion. 

72. The extradition of persons guilty of violating humanitarian 
law raised an extremely complicated problem from the legal point 
of view. It was possible, of course, to take the ICAO Convention 
fol" the Suppression of Unlawful Seizure of Aircraft, signed at 
The Hague in 1970~ and the ICAO Convention for the Suppression of 
Unlawful Acts against the Safety of Civil Aviation, signed at 
Montreal in 1971,as a model~ but it must not be forgot~en that 
the application of extradition treaties ~as suspended among 
belligerents, so that guilty persons could take refuge in the 
territory of one or other of them. Moreover, legal mutual 
assiDtance was provided for in the case of extradition. It would 
thus be necessary to ensure that the two systems were symmetrical. 

73. Mr. EIDE (Norway) pointed out that at the second session 
great progress had been made in extending humanitarian law in 
armed conflicts to new areas. For exampie, Part IV of draft 
Protocol I dealt with the protection of the civilian population 
from the effect of hostilities. Public opinion in Norway attached 
great importance to that problem~ 
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74. The present discussions were of great importance, for a legal 
rule had only a limited value unless some efforts were made to 
ensure that it was applied. As the representative of Egypt had 
pointed out at the forty-third meeting (CDDH/I/SR.43)~ the best 
method consisted in preventing breaches. It was just as important~ 
however, to provide detailed instructions to future combatants. 
An important aspect of that was the right of a subordinate to refuse 
to obey orders when they would result in a violation of humanitarian 
law. Such refusal to obey orders even became an obligation in 
some cases, for under article 77 of draft Protocol I the fact of 
having acted pursuant to an order of his Government or of a 
superior did not absolve an accused person from penal responsibility. 

75. The repression of breaches involved international co-operation 

which paid no attention to the guilty person's nationality. 


76. It had been argued that combat situations called for different 

treatment. It was true that the provision of evidence presented 

difficulties 3 as did also the notion of personal guilt. No doubt 

in doubtful cases there would be an acquittal. In fact, the basic 

principle of presumption of innocence stated in article 65 3 


paragraph 3 (~), of draft Protocol I would be applied. 


77. International jurisdiction could certainly have a deterrent 
effect in so far as the combatants knew that they ran the risk of 
legal prosecution~ but what was even more important was the training 
given to them prior to the conflict, which would make it possible 
to avoid resorting to certain tactics and~ in general, taking 
decisions with detrimental consequences. 

78. His delegation was prepared to accept articles 74 to 78 as a 
whole, but had some minor reservations: for example, the text of 
article 74 should be made more specific, without however mentioning 
any breaches other than those dealt with in Protocol I. It was 
desirable that the more serious breaches referred to in all the 
parts of the Protocol should be mentioned, not only those in 
Part II but also those in Parts III and IV. If a working group was 
instructed to draw up a list of such breaches, the Norwegian 
delegation would like to participate in its work. His delegation 
could accept the text of article 77, which ,/fa5 of crucial importance, 
and that of article 76, but it had not yet taken a position on 
article 78. 

79. His delegation could not agree with the delegation of the 
Ukrainian Soviet Socialist Republic on the subject of prisoner-of
war status. There was no reason why prisoners of war, while being 
treated as such, should not be prosecuted for grave breaches that 
they had committed. 

The meeting rose at 12.30 p.m. 

http:CDDH/I/SR.43
http:CDDH/I/SR.44




- 43 -	 CDDH/I/SR.45 


SUMMARY RECORD OF THE FORTY-FIFTH MEETING 

held on Tuesday, 27 April 1976, at 10.20 a.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued) 

Article 74 - Re ression of breaches of the present Protocol 

CDDH l~ CDDH 210, annex 2~ CDDH/225 and Corr.l, CDDH 22 and 


Corr.2; CDDH/I/85, CDDH/I/253, CDDH/I/303) (continued) 


Article 75 - Perfidious use of the protective signs (CDDH/l, CDDH/225 
and Corr.l, CDDH/226 and Corr.2; CDDH/rl254~ CDDH/I/303) (continued.) 

Article 76 - Failure to act (CDDH/l, CDDH/225 and Corr.l, CDDH/226 

and Corr.2; CDDH/I!74, CDDH/I/303) (continued) 


Article 77 - S~perior orders (CDDH/l, CDDH/225 and Corr.l, CDDH/226 
and Corr.2; CDDH/I/74, CDDH/I/303) (continued) 

Article 78 - Extradition (CDDH/1, CDDH/225 and Corr.l, CDDH/226 and 
Corr.2; CDDH!If303) (continued) 

Article 79 - Mutual assistance in criminal matters (CDDH/l, CDDH/225 
andCorr.l, CDDH!226 and Corr.2; CDDH!I!303) (continued) 

1. Mr. MAHONY (Australia) said that he would confine himself to 

indicating in general terms the Australian delegatiun's views on 

articles 74 to 79. He reserved the right to speak again on matters 

of substance when individual articles were discussed. 


2. With regard to article 74, his delegation supported the 

maintenance of the distinction between grave breaches and other 

breaches of the Geneva Conventions of 1949. An article specifying 

acts that constituted grave breaches should be included in draft 

Protocol I. In addition, grave breaches ought to be defined in 

order to facilitate the implementation of the article through the 

domestic law of States and to leave no room for misunderstanding 


'over 	what amounted to a grave breach. To that end, the Australian 
delegation had submitted an amendment to article 74 (CDDH/I/253). 
Whi-le upholding the view that grave breaches should relate to 
persons or objects protected by the Geneva Conventions or 
Protocol I, he took note of the desire of some delegations to add 
prohibitions concerned with occupied territory and other matters. 
He wou~d be happy to work with other delegations to achieve an 
articl~acceptable to all. 
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3. The Australian delega"tionsuppot'ted the principle put forward 
in the ICRC text for article 75 on the perfidious use of protective 
signs. It thougl)t~ it necessarY!J however, to specify the signs 
the perfidious use of which was prohibited~ and it had submitted 
an amendment to thgt effect (CDDH/I/254). 

4. His delegation supported in principle the text proposed by the 
ICRC for articles 76 cind 79. On the other hand, it had difficulty 
in accepting the text of article 77, more particularly the 
provisions Qe~ out in paragraph 2. The question of obedience to 
superior ordersw"as most important, anc} his delegation hoped "that 
the Committee would be able to draw up a. suitable text. 

5. Finally," article 78 gave rise to considerable diff~cul ty, as 
had already b:een underlined by many delegations. The Australian 
delegation hoped that the Committee "could find some solution to 
the problem. 

6. Mr. SAARIO (Finland) drew attention to the fact that in its 
original proposal (CDDH/I), the rCRC had been content with a brief 
reference to grave breaches committed against protected person~ and 
objects within the meaning of article 2 (c), whereas in its new 
proposal (CDDH/2l0, annex 2) it listed certain acts that constituted 
grave breaches. - The Finnish delegation considered that those acts 
should be included in article 74 in its final form and~ like the 
lCRC, it did not judge it indispensable to repeat in that article 
the acts already specified in the 1949 Gene~aConventions. It also 
thought that in drawi"ng up a list of gpave breaches of Protocol I, 
the Committe~ should tal{e account of the provisions in Part IV of 
the Protocol relating to the protection of the civilian population 
and of civilian objects which had been adopted by Committee III at 
the second session. The distinction oetween grave breaches and 
other breaches should be retained, even if it was difficult to give 
a satisfactory definition of grave breaches. Clarification of the 
concept" of int ent ill the determination of guilt would undoubtedly 
be conducive to the achievement of suoha definition. The 
amendments submitted by tl1e delegations of the German Democt'atic 
Republic (CDDHI II 85) and f.'lstralia (.CDDHI 1/253) could help to make 
the ICRC text more precice. " 

7. With respect to articles 75 to 79, the drafts submitted by ICRC 
could afford a basis for discussion. Some drafting changes would 
have to be made to eliminate any"inter:oretati'on problems. For 
instance, at tl1e end of paragraph 2 in: article 77~ the word 
;\possibilityi; could be interpreted in ,various ways. The Working 
Group should therefore repl~ce it bya more suitable wo~d. 
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8. Mrs. SUDIRDJO (Indonesia) said that her delegation could not 
support some of the principles embodied in articles 74 to 79. It 
was riot opposed to making a distinction between grave breaches and 
other breaches. Articles 50 and 51 of the first and second Geneva 
Conventions of 1949, Articles 131 and 132 of the third Geneva 
Convention and Articlffi147 to 149 of the fourth Geneva Convention~ 
and also article 11 of draft Protocol I, dealt with grave breaches. 
However~ since other parts of draft Protocol I also dealt with 
violations of the Protocol, the Indonesian delegation wondered 
whether it was necessary to elaborate either on the concept of a 
grave breach or on a category of other breaches. 

9. Her delegation was unable to support article 76 dealing with 
failure to act. Apart from the fact that penal codes varied from 
country to country, some national legislatio"ns might be at variance 
with the provisions of that article. If so~ article 76, could 
easily be interpreted as an interference in the internal affairs 
of a State. Article 77 was equally unacceptable to the Indonesian 
delega:tion, even with the addition of the words ;[and that he had 
the possibility of refusing to obey the order~ at the end of 
paragraph 2. It seemed rather far-fetched to assume that such a 
position could arise, since military laws and regulations compelled 
a soldier to obey orders from his superiors. 

10. On the question of extradition, in article 78, the Indonesian 
delegation wished to draw attention to the fact that most States 
adhered to the principle that their own nationals who had taken 
refuge in their home country should not be extradited. That did 
not necessarily lead to immunity for those nationals, in respect of 
crimes committed abroad. In reality, the refusal to extradite was 
based on the concept of the close relationship between the State and 
its nationals, of which it was the protector and to which it alone 
could guarantee a just and fair trial. Moreover, there was no 
obligation on the part of a State to surrenc1er a person who tool{ 
refuge on its territory after having committed a crime in another 
country, unless an extradition treaty existed between the two States 
concerned. Indonesia had supported the insertion of provisions on 
extradition in the 1961 Single Convention on Narcotic Drugs and in 
the International Civil Aviation Organization (ICAO) Convention for 
the Suppression of Unlawful Seizure of Aircraft, signed at The Hague 
in 1970, and the ICAO Convention for the Suppression of Unlawful 
Acts against the Safety of Civil Aviation, signed at Hontreal in 
1971. Nevertheless, it was for the State to decide whether a 
criminal act or a grave breach constituted an extraditable offence. 
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11. Mr. PARTSCH (Federal Republic of Germany) pointed out that the 
term !l grave breach;~ used in the Geneva Conventions of 1949 had 
acquired another meaning in the articles of draft Protocol I. In his 
view it should be made clear that a grave breach was a breach subject 
to a penal sanction. In that connexion~ he reminded the Committee 
that at the forty-second meeting (CDDH/I/SR.42) the representative 
of Canada had asked delegations to exercise caution and not to 
abandon the system followed in the Geneva Conventions. The problem 
was how to apply that system to draft Protocol I which, in many 
respects, went beyond the four Conventions. It would not be . 
realistic to limit punishment of grave breaches to those referred to 
in the Conventions. The purpose of draft Protocol I was to broaden 
humanitarian protection, and that protection included the suppression 
of grave breaches. There was, however, a significant difference 
between the obligations imposed by the Conventions, which were 
dictated by purely bumanitarian considerations~ and the new obliga
tions contained in :the draft Prot.ocol. The obligations imposed by 
the Conventions were clearly defined and could appear in a penal 
code. Draft Protocol I contained some obligations which strengthened 
those provided for in the Geneva Conventions, but also other 
obligations of a more general nature which required more precise 
definition. 

12. His delegation was impressed by the Swedish proposal, made at 
the forty-third meeting.(CDDH/I/SR.43), which approached the question 
with the necessary caution and precision. If the Committee decided 
to draw u:P a list .of· grave breaches which ought to be penalized, 
the lif?t; should be both clear and precise. lfJhile it could refer to 
the~proyisions already included in the Geneva Conventions, it 
shou.~d D9t mention any obligation of a general nature which it 
would be. :difficult to includ.e in a penal code . Moreover, to include 
in s.uch ,alis,t the rules of warfare discussed in Parts III and IV 
of draft P~otocol I would give rise to some difficulty. An 
obligC!-tipn to peJ;!alize grave breaches should be realistic if 
compliance wi.ththe obligation was expected in all circumstances. 
A cautious approach could be more useful to the development of 
humanitarian law than an elaborate solution based entirely on legal 
theories. 

13. Mr. BLOEMBERGEN (Netherlands) stressed the fact that a system 
for the repression of grave breaches of humanitarian law could only 
work if it took account both of humanitarian aspirations and of 
harsh realities. To those who claimed that Protocol I would remain 
a dead letter if a firm system of repression was not set up, he 
would reply that to go too far in that direction would have the 
same effect. The interests of the victims of armed conflicts 
would be best served if the rules of humanitarian law were applied 
on a universal basis. 
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14. The N~therlands delegation supported, in general, the principles 
stated in articles 74 to 79. Its remarks and suggestions regarding 
the drafting of some of those articles would be offered when the 
articles concerned were considered. With regard to a provision of 
extradition, the principle· embodied in the Geneva Conventions. could 
be retained andr-efined along the lines of the article on extradition 
in such recently-concluded conventions as that on hijacking (The 
iCAOConvention for the Suppression of Unlawful Seizure of Aircraft, 
signed. at The Hague in 1970,and the ICAO Convention for the 
suppression Of Unla~ful Acts against the Safety of Civil Aviation, 
signed at Montreal in 1971). His delega,tion agreed with the United 
State's delegation that any attempt to go beyond what had been 
ach'ieved at The Hague and Montreal in 1970 and 1971 1>1Ould lead to 
protract~d and sterile debates. 

15. Hi,S delegation welcomed the initiative taken by Denmark, New 

Zealand and Sweden in proposing, in a new article 79 bis 

(CDDHII/241), the establishment of an international commission of 

inquiry. It wished, however~ to raise some drafting points with 

the delegations concerned. 


16. With regard to article 74, the Netherlands delegation would 
stress the need for crystal-clear provisions and the avoidance of 
ail ambiguity. If the Committee were to draft a list of grave 
breaches such a list should not be open to different interpretations. 
Hence the Netherlands could not support the suggestion that a list 
of grave breaches need not be exhaustive. While the Committee 
~hould exercise the utmostcautiort in drafting the article; that 
did not mean that it should confine itself to a reaffirmation of 
the provisions of the Geneva Conventions. It 3hould attempt to go 
beyond them and to list as grave breaches some of thoSe mentioned .. 
in Parts III and Dl of draft Protocol I. It tnight,for instance, 
say that any person who wilfully killed an enemy hors de combat 
committed a grave breach. It might also say that to attack wilfully 
arid knowingly the civilian population was a grave breach.·· The 
Netherlands delegation was prepared to explore all acts of that 
nature which might be included in a list of grave breaches. However, 
should those explorations not produce a satisfactory result it 
would·feei compelled to take the only way out and to support the 
reaffirmation of the existing rules under the Geneva Conventions. 

17. Some speakers had expressed concern that breaches other than 
grave 'breaches of Protocol I should be considered as breaches of a 
lower order and treated as, such. Such an interpretation would be 
contrary to the spirit of the Conventions and of Protocol I. All 
breaches of the Protocol should be subject to repression and the 
Protocol should contain a provision stating clearly that all 
necessary measures would be taken to that effect. 
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18. Lastly he wished to state that. in his view, a breach was no 

less grave when committed by the victim of agp:ression than when 

committed by an aggressor. 


19. Mr. GLORIA (Philippines) observed that since the XXth Inter
national Conference of the Re0 Cross, held at Vienna in 1965~ his 
delegation had never ceased campaigning for the international 
community to adopt a <;iraft code and procedure applicable. to crimes 
committed in breach of the Geneva Conventions of 1949 and their 
Additional Protocols (CDDH/56JAdd.1 and Corr.l). That draft had 
been submitted to the Conference of Red Cross Experts on the. 
Reaffirmation and Development of International Humanitarian Law 
Applicable in Armed Conflicts, held at The Hague in 1971, then to 
the XXIInd International Conference of the Red Cross, held at 
Teheran in 1973, and again to the first session of the Diplomatic 
Conference in 1974 at Geneva. If his country's insistence began to 
seem something of an obsession, that was probably due~ first 9 to 
the fact that 9 like so many others, the Philippines had known the 
horrors of war and concentration camps, and s secondlY5 to its being 
one of the smaller countries~ i.e. those which were most often the 
victims of crimes against humanity. 

20. The world was living under permanent threat of war, which was 
always being waged somewhere or other. It had hardly died down in 
the Far East, when it had blazed up again in 1971 in Pakistan. In 
th~Middle E~st it was never very far below the surface. That being 
so, if world peace really could not be established and war had to be 
considered as inevitable, the least that should be done was to see 
that war, when it did occur, was regulated by humanitarian principles. 
Now, however~ the present-day idea of global war and the emergence 
of highly advanced and destructive weapons made it reasonable to 
suppose that in the event of a world war, the concept of war offences 
would be more complicated still, from the legal standpoint. 

21~ After the Second World War~ the efforts of the United Nations 
to safeguard human rights in time of armed conflict~ like those of 
the In~ernational Committee of the Red Cross in its four G~neva 
Conventions or 1949~ had been prompted by the pressing need to 
update the rules of warfare to conform to the current situation. 

22. The memory of the crimes perpetrated in the Second World War, 
not to mention those at present being committed in guerrilla warfare 
in various parts of the world, strengthened still further the need 
for Dew rules on the conduct of war and measures to deal with 
breaches. 
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23. At the second session of the Conference of Government Experts 
on the Reaffirmation and Development of International Humanitarian 
Law Applicable in Armed Conflicts~ held in Geneva in 1972~ the 
Philippine proposal for a code of international crimes and procedure 
had met with fierce opposition from the great Powers~ and quite 
understandably so, since, with the modern methods of warfare at 
their disposal, they were mainly responsible for such violations: 
as ldtness the bombing of Hiroshima, Nagasaki and more recently 
North Viet-Mam, in which the main victims had been the civilian 
population. 

24. His delegation wished to see that kind of violation dealt with 
by the incorporation of appropriate penalties in an international 
code. Some delegations had contended that it was impossible to 
formulate an international code of war crimes. Others had called 
the proposal ambitious. Others again considered it too far ahead 
of its time. But was not the purpose of the Diplomatic Conference 
the reaffirmation and development of international humanitarian law 
applicable in armed conflicts? And did not one of the means of 
strengthening respect for the law lie in penal sanctions as proposed 
by his delegation? Ambitious it might be, but the project was not 
unrealizable and it did offer a practical remedy to the ills of 
mankind. 

25. It would be impossible to expand the concept of grave breaches 
without at the same time laying down penalties for those committing 
them~ and without such penalties the Conference's work would only be 
half done. It was time to adopt an international code of criminal 
offences and procedure based on the four Geneva Conventions and the 
Additional Protocols. 

26. Confronted with the radical divergencies of political opinion 
between the nations of the world, confronted with the race to 
acquire the most advanced weapons, despite all that the United 
Nations had sought to do in that field~ confronted with thep.olitical 
considerations which underlay ostensibly altruistic statements in . 
favour of humanitarian law, the world would ignore at its peril 
the appeal made by his delegation. It was not enough for the 1949 
Geneva Conventions and other conventions relating to the rules of 
war just to list the various war crimesj nor was it enough to 
differentiate between grave breaches and others: provlslon must 
also be made in such texts for the penalties awaiting those guilty 
of breaches, and that was of prime importance. 

27. At the forty-third meeting (CDDH/I/SR.43), the representative 
of the German Democratic Republic had contended that the Diplomatic 
Conference was not the proper forum in which to decide the question 
of penalties~ as the task was properly one for the Unite~ Nations or 
the International Court of Justice. His delegation was not of that 
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opinion. In 1951~ the United Nations International Law Commission 
had adopted a draft Code of Offences against the Peace and Security 
of Mankind. That Code had been supplemented in August 1951 by some 
articles on international criminal courts and tribunals. In the 
twenty-five years which had elapsed since then~ neither text had 
been followed up in any way. It appeared unlikely, therefore, that 
the United Nations would be in a position to act on penal sanctions. 

28. Ag to the International Court of Justice, his delegation very 
much doubted whether it was within its competence to draft a penal 
code or even whether, in view of its limited composition, it was 
capable of carryin~ out such a difficult task. 

29. That left the Diplomatic Conference as the only body with the 
legal capacity to consider the adoption of an international code of 
war offences. The fact that the Geneva Conventions of 1949 had 
specifically covered those offences would enable the High Contracting 
Parties to proceed without difficulty to a definition of the 
appropriate punishments. 

30. To follow the course desired by the International Committee 
of the Red Cross and by some other delegations, namely, to leave 
the matter to the jurisdiction of the countries concerned did not 
offer a satisfactory solution from the standpoint of international 
law, since national legal systems differed too widely. In suppori 
of his argument, he quoted the remarks of Alwyn V. Freeman of the 
Foundation for the Establishment of an International Criminal Court, 
to the effect that the concept of war crimes which had culminated 
.in NUrnberg had no more become firmly established than had a truly 
international jurisdiction over crimes of that kind. National 
jurisdictions had, right up to the present~ remained ineffectual. 
Yet there existed a whole ,category of crimes which transcended 
national frontiers and in whose prevention and punishment all States 
had a community of interest. None the less, there were frequently 
cases in which national courts or governments were unwilling to 
prosecute for political reasons. 

31. The world today; shaken by individual ambitions, a prey to fear 
and sometimes hatred, was threatened with the disintegration of its 
social and political structure, if international problems of the 
first magnitude, among them the question of war crimes, could not 
be resolved. 

32. Even international law, whose rules and standards were observed 
by all nations, might find itself swept away by the rule of force, 
which was a constant threat. International law, after all, waS 
merely persuasive, a moral but not a legally binding obligation. 
Therein lay one of its great weaknesses in regard to the conduct of 
global warfare. 
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33. It emerged from the foregoing that there was an irresistible 

need for penal sanctions against war crimes to be embodied in the 

1949 Geneva Conventions. His delegation believed that the 

Diplomatic Conference could lay down the necessary rules in the 

interests of humanitarian principles and in accordance with 

progressive international law. 


34. Mr. CALOGEROPOULOS-STRATIS (Greece) said he agreed with the 

statement of the representative of Belgium at the forty-fourth 

meeting (CDDH/I/SR.44) that although a distinction had to be made 

between grave breaches and others, as the 1949 Geneva Conventions 

intended, it was also necessary to distinguish between different 

types of grave breaches, which were not always liable to the same 

penalties. On the other hand, there should be no discrimination as 

regards persons guilty of war crimes, whether they were nationals 

of an aggressor country or of a country which was the victim of 

aggression, since on either side individuals were the only victims. 

From the legal standpoint, aggression was governed by jus ad bellum 

and not on jus in bello, upon which humanitarian law was founded. 


35. So far as war crimes were concerned, a distinction had to be 
drawn between the crimes of individuals and accessories and crimes 
involving a whole structure and system. The 1949 Geneva Conventions, 
however, referred only to the authors of crimes or to those who 
ordered them; they said nothing about the authorities who tolerated 
such crimes or who did nothing to put a stop to them, although aware 
that they were being committed. The Conventions adopted by the 
United Nations General Assembly - the Convention on the Prevention 
and Punishment of the Cri~e of Genocide (General Assembly resolution 
260 (III» and the Convention on the Non-Appli~ability of Statutory 
Limitations to War Crimes and Crimes Against Humanity (General 
Assembly resolution 2391 (XXIII» expressly covered accomplices. 
His delegation was happy at the incorporation in draft Protocol I 
of the provision relatin~ to omissions. 

36. The punishment of war crimes was a sine qua non if humanitarian 
law was to be effective, and for that reason it was necessary to 
give a strict definition of what constituted grave breaches. In 
that connexion, the text proposed by ICRC (CDDH/2l0, annex 2) might, 
subject to some improvements, serve as a useful basis for furtheF 
discussions on article 74 .. 

37. Mr. PILLOUD (International Committee of the Red Cross), reminded 
the Committee of the reasons which had prompted the ICRC to submit 
the new draft text of article 74 contained in document CDDH/2l0, 
annex 2. The primary aim was to give an exhaustive definition of 
acts which, in Protocol I, would be assimilated to the grave 
breaches referred to in the Geneva Conventions. The list that had 
been drawn up was based on the text of Protocol I, which was still 
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at the drafting stage. That list would of course, have to be looked 
at again and account taken of the final text ~dopted by the 
Conference. That meant that it would be necessary to review each 
article of draft Protocol I in order to ensure that article 74 took 
its contents into account. Contrary to the views of some experts 
who would have liked to see the grave breaches provided for in the 
Geneva Conventions of 1949 also embodied in draft Protocol I~ ICRC 
had preferred to confine itself to the grave breaches specifically 
referred to in the actual Protocol. 

38. He also drew the attention of d~legations to the suggestion 

made by some experts that, in the list of. grave breaches drawn up 

by ICRC 3 it would be desirable for some of them to be described in 

precise terms. Specific reference was made to paragraph 2 (a)3 (d) 

and (~) of article 74 (see CDDH/210~ annex 2,page 4). - 

39. He thought that a study of document CDDH/210~ annex 23 would 

make delegations' tasks easier when the text of article 743 as 

proposed by the ICRC, was examined by the Working Group. 


40. Mr. Kun PAR (Republic of Korea) said he considered article 74 
to be the most important of the six articles dealing with the 
repression of breaches. That article should accordingly be extended 
with the aim of tightening supervision, producing a deterrent 
effect and taking into account modern means and methods of combat. 
It was, however~ necessary to proceed with caution, because indivi
duals were not in a position to choose on the battlefield and could 
not always act as they would in normal circumstances; because it 
was very difficult to apply texts which were not always free of 
ambiguities and to prove guilt; because there was a risk that any 
victor might set up tribunals which would abuse their powers of 
decision over the vanquished and, lastly~ because experience had 
shown that some parties to conflicts had never bothered to prosecute 
persons committing violations. 

41. The universal enforcement of international J.aw seemed to be an 
elusive goal. Some countries would not hesitate to go to the length 
of total-war in order to ensure succ~ss and escape punishment. An 
extension of the concept of llgrave breaches H was desirable only if 
humanitarian, military and judicial considerations were taken into 
account. In that connexion, the new IeRe text was not entirely 
adequate. There would be no point in multiplying the numbers of 
breaches unless at the same time appropriate provisions and 
machinery for enforcing the texts were to be adopted. The proposals 
submitted by the Philippines (CDDH/I/57)~ and by Denmark, New Zealand 
and Sweden (CDDH/I/241)~ had the advantage of calling fo~ the 
establishment of an international inquiry commission. That wo~ld 
in fact be the best way of guaranteeing universal non-discriminatory 
enforcement of the Conventions and Protocol I. The Australian 
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amendment (CDDH/I/253) might provide a better basis for discussion 
than the ICRC text, provided t~at the last part of the sentence in 
paragraph 2 (g) was amended. 

42. Mr. REIMANN (Switzerland) said he wished to make it clear that, 

while his delegation lms in favour of deleting article 74, it had 

in'no way abandoned the idea of broadening the concept of rlgrave 

breach". There were difficulties of enforcement which made it 

impossible to settle the question by adopting an article drafted in 

general terms. The adoption of another method was thus justified. 


43. The Committee cert:o,inly considered it necessary that the 

regulations concerning breaches specified in the four Geneva 

Conventions of 1949 must be maintained. In addition it was already 

stated in drc.:~t [potacol I~ by the articles adopted by Committee I, 

that States must ensure that thoce instruments were enforced. From 

that standpoint, the Conventions and the provisions concerning the 

enforcement of Protocol I together formed a solid basis. Without 

such a basis, Committee ·11 would not have been able to adopt 

paragraph 4 of article 11, which specified that any violation of 

the provisions of that article should be a grave breach. 


44. That method of designating the grave breaches in the relevaht 
arti.cles of draft Protocol I was preferable to retaining article 74, 
and even deserved to be systematized. By following such a procedure;" 
the.Committee would make its task easier, since otherwise it was 
lik~ly to come up against insoluble problems in attempting to define, 
in a general way~ new grave breaches in any given article. The 
Committee had the necessary authority to deal with the question in 
that way fo~, on the one hand, ~here was no doubt as to its 
competence in the subj ect of gr-ave breaches and, on the other hand, 
there was no essential difference between adopting separate provisions 
and adopting texts which supplemented the provisions adopted by other 
committees. His delegation was fully aware that the method it 
proposed ran the rick of complicating the Committee's task, but 
felt that it would facilitate the enforcement of law. 

45. Mr. ABI-SAAB (Egypt) recalled the comments he had made at the 
forty-third meeting (CDDH/I/SR.43). Basing himself on the statement 
of the ICRC representative that the procedural system of repression 
of grave breaches in the Conventions had never been enforced, he 
considered it useless to adopt a new and more ambitious system, 
whicht-tould be even harder to apply in practice, instead of trying 
to make the present system more workable. As the representative of 
the Netherlands had pointed out, the emphasis on grave breaches must 
not lead to other breaches being forgotten, since the cumulative 
effect of breaches .regarded as relatively innocuous might exceed by 
far that of some breaches characterized as ;igrave',i. The system of 
prevention and reoression of &11 breaches must be built into the 
institutional set:up of armies, thus becoming part of their daily 
routine. 
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46. Addressing himself to the substantive issues raised by 
article 74, he detected two divergent opinions concerning the scope 
of that article: some thought that it would be preferable to limit 
the concept to its present scope in the Conventions s i.e. to certain 
acts committed against individuals who were in the power of the 
enemy. That would exclude from it all breaches of Parts III and IV 
of Protocol I relating to means and methods of combat and to the 
protection of civilians s including those who were not in the power 
of the enemy. Others thought that the scope of grave breaches had 
to cover all parts of the Protocol. His delegation could not 
accept the first opinion. It was illogical to extend the sUbstantive 
humanitarian protection to new areas while denying serious violations 
of that extended protection the sanction of the system of ligrave 
breaches(1; especially since serious violations of Parts III and IV 
were likely to cause much harm and suffering in practice. 

47. The supporters of the limitative opinion put forward two 
argument~: the first was that many of the prohibitions in Parts 
III and IV were loosely formulated - their violations could not be 
sufficiently defined to entail personal criminal responsibility for 
their perpetrators, according to the fundamental principle 
nulla poena sine lege. That objection raised a technic21 question 
of drafting, which could be taken into consideration in the 
Drafting Committee, but it could not place an obstacle in the way of 
the s~n6tioning of some of the most serious violations of Protocol I. 
It had also been argued that it was difficult to produce proof of 
crimes committed on the battlefield or at some remove from the 
armies concerned; but that argument was also open to doubt. It had 
to be recognized that violations committed against persons in the 
power of the enemy such as the maltreatment of prisoners of war or 
civilians in occupied territory were much easier to conceal than air 
attacks against civilian objectives for instance. 

48. It would be neither logical nor humanitarian to discriminate 
between the different provisions of Protocol I, restricting the 
concept of grave breaches only to some of them. 

49. Mr. MILLER (Canada) thought that the drafting of para~raph 2 of 
the amendment submitted by the German Democratic Republic (CDDH/I/85) 
needed improving, particularly as regards the protection of goods 
and persons. He was satisfied with the details given in the document 
submitted by the ICRC (CDDH/210, annex 2) and thou~ht some of them 
should be taken into account by Working Group A. To draw a distinction 
between grave and minor breaches would raise problems whose solution 
would need to be approached very carefully. Of all the amendments 
that had been submitted, the Australian one (CDDH/I/253) seemed to 
be the ciost suitable but. as the representative of the Republic of 
Korea had pointed out, the wording of paragraph 2 (~) was too vague. 

The meetinG rose at 12.30 p.m. 
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Sm1Jl-1ARY RECORD OF THE FORTY-SIXTI-l: ~mETING 

held on Wednesday, 28 April 1976, Rt 10.15 a.m. 

Chairman: ~1r. OFSTAD (f\!orway) 

In the absence of the Chairman, Mr. K. Obradovic 

(Yugoslavia)~ Vice-Chairman, took the Chair 


CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 74 - Repression of breaches of the present Protocol 

(CDDH/l, CDDH/2l0, annex 2, CDDH/225 and Corr.l, CDDH/226 and Corr.2; 

CDDH/I/85 J CDDH/I/253, CDDH/I/303, CDDH/I/30 ll CDDH/I/309) (continued)
J 

1. r·1r. SHELDOV (Byelorussian Soviet Socialist Republic) said that 

as his delegation had remarked at the forty-third meeting 

(CDDH/I/SR.43) it considered article 74 of draft Protocol I to be 

vital. The aim of that article was to strengthen and develop the 

system of penal sanctions for breaches of humanitarian law which was 

laid down in the Geneva Conventions of 1949 and which had received 

wide recognition in many international instruments~ including the 

United Nations Convention on Non-Applicability of Statutory 

Limitations to War Crimes and Crimes against Humanity (General 

Assembly resolution 2391 (XXIII»} article 1 of which included among 

the crimes subject to statutory limitations war crimes as defined 

in the Charter of the Nurnberg International Military Tribunal, and 

the grave breaches listed in the 1949 Geneva Conventions. 


2. The new article 74 proposed by the ICRC (CDDH/210, annex 2) 
was a very satisfactory working basis. The experts who had helped 
to prepare it were in favour of retaining in Protocol I the system 
of penal sanctions provided for in the Geneva Conventions, and had 
seen fit to list some serious breaches: that list was regarded by 
his delegation as illustrative rather than exhaustive and it could 
perhaps be amplified in the light of the amendments submitted by the 
German Democratic Republic (CDDH/I/85) and Poland (CDDH/I/304) and, 
to some extent, along the lines of the Australian amendment 
(CDDH/I/253) . 

3. It £ollowed from what he had said that his delegation could 
not agree with the Swiss amendment (CDDH/I/303) proposing to delete 
articles 7L! to 79 altogether. The method of approach proposed by 
the representative of Switzerland could only complicate the work of 
the Committee and of the whole Conference. for the absence from 
Protocol I of the provisions contained in"articles 74 to 79 would 
not only not promote the reaffirmation and development of inter
national humanitarian law but would indisputably be a retrograde 
step in the work of the Conference. 
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4. His delegation would express its views later on the amendments 

proposed that day by other delegations after carefully studying 

them. 


5. ~1r. KAMMER (Lega.l Secretary) said that amendments to the text 
of article 74 proposed by the ICRC had been submitted by Switzerland 
(CDDH/I/303), Pol~nd (CDDH/I/304)~ the United Kingdom of Great 
Britain and Northern Irela~d and the United States of America 
(CDDH/I/309). 

6. Mr. BIALY (Poland) said that his delegation too considered 
article 74 to be one of the most important in draft Protocol I. 
Contrary t.o the doubts expressed in the. discussion, it was not only 
possible but vital for that Protocol to contain a clause on grave 
breaches .. The aim was no doubt an ambitious one, but was it not the 
purpose of the Diplomatic Conference to reaffirm and develop 
international·humanitarian law applicable in armed conflicts? 

7. His delegation, while welcoming the draft code submitted by 
the Philippines (CDDH/56/Add.l and Corr.l),would remind the 
Committee that for many years the International Lavv Commission IS 

work on the punishment of war crimes had come up against the 
difficulty ofdefirting aggression. A definition of aggression had 
finally been adopted by the United Nations General Assembly at its 
twenty-ninth session, on 14 December 1974 (General Assembly 
resOlution 3314 (XXIX». The biplomatic Conference should therefore 
recommend the United Nations to pursue to a conclusion its work on 
a war crimes code. 

8. The Committee still had to prepare a newcrticle 74 which would 
be duly· realistic. The texts proposed by the ICRC (CDDH/210 s . annex 2) 
and the Australian amendment (CDDH/I/253) would form a useful basis 
to work on, with certain improvements. For instance, paragraph 2 
(c) of article 74 proposed by the ICRC was inadequate. Therewas 
aIso no ne~d to repeat what was already in the 1949 Geneva 
Conventions, although some considered that to be necessary. The list 
of breaches contained in the Australian amendment was incomplete 
since there was no mention of denortation and unlawful transfer. 
Obviously it was impossible to define all grave breaches and so the. 
list should be illustrative rather than exhaustive. In the light 
of its experience Poland could not agree that grave breaches should 
go unpunished. The list, .which ~vas completely satisfactory in 
international law, would be bound to have a considerable deterrent 
effect. The Gen~va Conventions and the fut~re Protocol I should 
therefore be given th~ widest posiible cirp~la~ion. 
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9. Referring to the statement by the Greek representative at the 
forty-fifth meeting (CDDH/I/SR.45)3 he agreed that the articles on 
the repression of grave breaches should contain provisions relating 
not only to the persons actually committing breaches but also to 
their accomplices and persons guilty of incitation or c~nspiracy. 
Provisions of that nature were already contained in ihel948 
Convention on the Prevention and Punishment of the Crime of Genocide 
(General Assembly resolution 260 (III». and in the 1968 Convention 
on the Non-Applicability of Statutory Limitations to Far Crimes and 
Crimes against Humanity (General Assembly resolution 2391 (XIII»2 
as well as in many countries' penal codes. That was why the Polish 
delegation had submitted an amendment (CDDH/I/304) amplifying the 
future article 74 along those lines. 

10. Mr. ALEXIS (Romania) was in favour of retaining article 74, 

which, once its wording had been improved and strengthened, would 

give still greater weight to Protocol I. It should be expressly 

stated in the text that the Articles of the Geneva Conventions of 

1949 on the repression of breaches, as supplemented by the articles 

of Protocol I, would appJy to the repression of breaches of that 

i.,·uLucC,1. II ':'JiiJii ,'L"" L"_- ;\lHic.:0LYl,c' to r.:ivf: i.J E;tJ'ic'.,;l" def.initil)f) 

of the 'J'lrioll;' cnt, p i:("'>'Les 0" f~r:Jv: ::,reo.ches J without J11aking an 

exhaustive list. All breaches, whether or not grave! should be 

punishable. 


11. With regard to the wording of the future article 74) his 
delegation thought that the Committee could with advantage use the 
text proposed by the ICRC (CDDH/210, annex 2). which broadened the 
scope of the penal provisions of the Geneva Conventions. Certain 
improvements could be made, and in particular the list of grave 
breaches in the ICRC draft could be supplemented. 

12. Mr. ABU-GOURA (Jordan) said that he was in complete agreement 
with the very objective statement concerning article 74 made at the 
forty-fifth meeting (CDDI-I/I/SR.45) by the representative of Egypt. 
Nevertheless, his dele~ation believed that in the present state 
of the world it was essential to mention all categories of grave 
breaches in the article. With regard to the drafting of the new 
article 74, his delegation was in favour of the ICRC draft (CDDH/2l0, 
annex 2) and the Australian am'endment (CDDH/I/253), but would like 
to see included in the final text anew paragraph containing a 
complete list of ~rave breaches. His delegation would in due course 
submit an amendment to that effect. 

13. Mr. de ICAZA (Mexico) said that he supported draft article 74 
submitted by the ICRC. He was particularly in favour of paragraphs 
2 (~). (c)! (d) and (e), since they corresponded closely to the 
wiShes of developing countries, which during the last thirty years 
had very often been the scene of armed conflicts. 
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14. His delegation, like others j thought that the list of grave 
breaches could be illustrative rather than exhaustive. The texts 
proposed by other delegations also seemed acceptable, except for 
those which tended to remove any responsibility for grave breaches 
in the event of indiscriminate attacks, and those which justified the 
destruction or appropriation for military needs of protected objects. 

New article 74 bis (CDDH/225 and Corr.l, CDDH/226 and Corr.2; 
CDDH/I!221!Rev.l) 

15. Mr. GIRARD (France) said he was aware that new article 74 bis 
submitted by his delegation (CDDH/I/22l/Rev.l) raised a question of 
principle. Many delegations had, in fact, felt that the effect of 
the proposal was to justify reprisals. That was not the true aim 
of the proposal and in drafting it the French delegation had had in 
mind only the cause of humanitarian law. 

16. The purpose of the draft Protocol to be drawn up at the present 
Conference was to protect civilian persons and objects and to 
ensure that armed conflicts took place in as humane conditions as 
possible. It sought to reaffirm humanitarian la\v and to develop it 
in hitherto unexplored fields which affected the conduct of military 
operations, i.e. the defence and consequently the security of States. 
One aspect of the problem which had not been resolved was the 
manner in which the rules were to be applied, that is to say. the 
machinery which would ensure respect for the increasingly detailed 
and strict humanitarian law formulated at the present Conference. 

17. The ICRC had of course provided for penal sanctions and States 
attached great importance to the matter" but it had just been seen 
that it was difficult to find a solution. 

18. The fact must never be ignored that the rules of the Protocols 
were intended to be applied in times of armed conflict by armies 
engaged in operations; and that they governed the conduct of those 
operations. As the Norwegian representative had said at an earlier 
meeting, the law must be respected and for that reason its rules 
should be effective~ fair and credible. 

19. From the point of view of effectiveness~ his delegation doubted 
whether the existing system of penal sanctions provided a true 
safeguard against violations of the Conventions. During a period 
of armed conflict it was not after the event that the machinery of 
sanctions should come into action but at the time when the rule was 
broken, and when that breach could cause a serious and perhaps 
decisive upset in the balance of forces. 

http:CDDH/I/SR.46


- 59 - CDDH/I/SR.46 


20. As things were at present, if one of the belligerents 

deliberately violated the rules the victim would have no other 

recourse than to appeal to the ICRC to recall the party committing 

the breach to a respect for the rules to which it had subscribed. 

It was unlikely that such a reminder would be sufficient to stop 

the breach. If the victim was on the losing side all it could do 

would be to note with bitterness the futility of the Protocol. 


21. In ihose circumstances was it fair. as a representative had 
asl{ed, that the party committinr. the breach should be protected more 
than the victim? That was in fact the point at issue. 

22. If States subscribed to rules, it was in order to apply them, 
but they should also be in a position, if need be~ to force their 
adversaries to respect them. The Romania.n delegation ha.d claimed 
~hat a party which was the victim of an aggres~ion should have the 
right to defend itself by all possible means. His own delegation 
was asking that the victim should be allowed to defend itself 
against breaches cormnitted during a period of armeo. conflict. If 
States were deprived by the texts of a Convention of any means of 
deterrence they would be at the mercy of an enemy who would act in 
defiance of all the rules. It I,Toule be unj ust to place the combatant 
who respected the la.lfT in a 90sition of inferiority to the combatant 
who violated it. 

23. If that were to be case, what credibility would be left to 

humani tarian la.w? Violation of that law by one of the parties to 

the conflict would either destroy the confidence of the other party 

in that law or, what would be worse~ would lead it to act in the 

same way, and violence would then escalate disastrously. 


24. That was precisely what his delegation wished to avoid: not 
only the breach of the law but the escalation of breaches. Hence 
the purpose of its proposal was not to allow the victim to react 
with violence, but to give it the possibility under the Conventions 
of deterring the party committing the breach from continuing its 
action, of obliging it to respect the law. Such a threat should be 
sufficient to serve the purpose ,. and therefore it must be formally 
proclaimed at the highest level. It should of course arise from 
lIserious, manifest and deliberate'; breaches not requiring recourse 
to a commission of inquiry. They would clearly not just be the 
individual breaches mentioned in article 74. Such a possibility of 
deterrence sanctioned by a convention would have to be limited by 
strict conditions. 

25. The French proposal (CDDH/I/22l/Rev.l) was supported moreover 
by a recent example, striking in its dignity and effectiveness, 
when the party which was the victim of a manifest and deliberate 
breach had had no other means of persuading the adverse party to 
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respect the law than to threaten recourse to similar measures. It 

was not the military authorities that had taken that formidable 

decision but the Government, that is to say, the highest political 

authority in the country. The solemn warning had proved effective 

and the breach had ceased. 


26. Since his delegation's main purpose was to give the victim of 

a breach a means of deterrence, it hoped that paragraph 3 of its 

proposal might never have to be applied. That was the reason for 

the use of the word ';imperative H If, however, the threat ever
• 

had to be carried out it would then be essential in the words of 

the Oxford Manual, published by the Institute of International Law~ 


that "the nature and ~cope (of the reprisals) should never exceed 

the measure of the infraction': which prompted them. 


27. Generally speaking, the French proposal was designed to cover 
cases in which, as the Oxford Manual stated, there was an urgent 
need to recall the party committing the breach to a respect for 
the rules to which it had subscribed. 

28. Mr. AREBI (Libyan Arab Republic) said that his delegation could 
unfortunately not agree with the French delegation either on the 
subject or on the form of the draft text in document CDDH/I/221/Rev.l. 
Even though the word Hreprisalsii did not appear in the text, it "Tas 
clear that the draft related exclusively to reprisals and that the 
words "certain measures H had no other meaning. Admittedly, the 
French delegation had sought to reduce the number of victims, but 
the inevitable effect of those measures of deterrence would be to 
increase it. 

29. Mr. JOMARD (Iraq) said that the text of new article 74 bis, 
submitted by the representative of France (CDDH/I/221/Rev.l):-Called 
for thorough study since it raised a sensitive point in international 
law. 

30. The measures mentioned in proposed article 74 bis were the 
subject of controversy among international lawyers.---Some of them 
considered that the States whose laws had been violated had the 
right to take such measures once their elements had been constituted. 
Others considered the measures barbarous and based on jungle law 
because thty had been incorrectly applied in the past. 

31. In order that the measures mentioned in the proposed article 
might have a precise legal character he felt that the word '1 party;; 
should be replaced by I1State': and the word i1 parties" by the word 
"States:' . 
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32. Mr. TORRES AVALOS (Argentina) said that his country had for 
long been concerned with the prohibition of reprisals~ as was 
evidenced by the Drago doctrine which had been embodied in 
international law, inter alia in Article 1 of The Hague Convention 
No. II·of 1907 respecting the Limitation of the Employment of Force 
for the Recovery of Contract Debts.1:/ His delegation therefore 
welcomed the efforts of the French delegation (CDDH/I/22l/Rev.l) 
and favoured the extension of the prohibition of reprisals to 
complement Article 33 of the fourth Geneva Convention of 1949, 
1I1hich itself supplemented Article 2 of' the Geneva Convention of 
July 27, 1929, relative to the Treatment of Prisoners of War. 

33. With regard to paragraph 1 of the French proposal, it might be 
wondered what authori ty ~>fould be held responsible for taking 
measures of reprisal in the case of a people struggling against 
colonial domination, foreign occupation or a racist regime, and 
against whom such measures of reprisal would be taken. 

34. In the case of paragraph 2 (c), it might further be asked what 
authority should notify the party-committing the breach and to whom 
such notification should be addressed in cases where a colonial 
Power was the victim of a breach of humanitarian law. 

35. Moreover, paragraph 3 should perhaps be completed so as to 
ensure that excessive reprisals did not lead to counter-reprisals. 
Lastly, the text imposed no obligation to halt reprisals once the 
party committing the breach had desisted from its offence or agreed 
to reparations. His delegation approved the prohibition of reprisals 
and hoped that the French draft would be improved. 

36. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) agreed 
with the Libyan representative that reprisals as a means of 
compelling observance of the Geneva Conventions and Protocols should 
be prohibited: experience had shown that they carried with them a 
real danger of arbitrary action and that it was sometimes impossible 

II Article 1 reads as follows: 

ilArticle 1. The contracting Powers agree not to have 
recourse to armed force for the recovery of contract debts 
claimed from the Government of one country by the Govern
ment of another country as being due to its nationals. 

This undertaking is, however, only applicable when the 
debtor State refuses or neglects to reply to an offer of 
arbitration, or, after accepting the offer, prevents any 
'Compromis' from being agreed on, or, after the arbitration, 
fails to submit to the award.;; 
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to limit the extent and scale of their uses. The threat of reprisals 
could have a preventive effect, but the consequences might be 
dreadful. To recognize a party's right to violate the Protocol, 
even in order to oblige the other party to respect it, would be to 
imperil the Protocol itself and its humanItarian rules. The use of 
reprisals against the civilian population was quite inadmissible 
for .it constituted a breach both of international law and of criminal 
law, since the civilian population was regarded as not taking part 
in war and the use of repressive measures against it was not 
allowable, and since the placing of responsibility on some persons 
for acts committed by others was tantamount to applying the principle 
of objective incrimination, which was prohibited in criminal law. 

37. On 27 April 1942, at the height of the Second World War, the 
Government of the Soviet Union had declared - despite Germany's 
attitude towards prisoners of war - that it would refrain from 
reprisals against German prisoners, thus acting in accordance with 
the provisions of The Hague Convention No. IV of 1907 concerning the 
Laws and Customs of v.far on Land. 

38. It was claimed that the purpose of reprisals would b~ to oblige 
the party committing the breach to respect the law; but in fact it 
would merely introduce the law of retaliation. Under international 
law, the rules of war were often reduced to three principles: 
humanity, chivalrous behaviour on the part of the combatants, and 
military imperatives. The law of reprisals violated two of those 
principles. It might therefore be wondered whether reprisals were 
not a manifestation of the law of the strongest. From a moral 
~tandpoint, could the Conference, in the last quarter of the 
twentieth century, approve mea2ures directed 2gainst the innocent 
and thus overlook the purposes for which it had been summoned? 

39. Although the text submitted by the French delegation did not 
contain the word Iireprif?alsY;, it none the less permitted them in 
order to oblige an adversary to desist from a breach. The text 
contained several conditions, but there was no guarantee that they 
would be observed. It was to be feared that once a party took 
retaliatory measures, it would attract counter measures; in turn, 
that would lead to a generalized breach of the Protocol and the 
outcome might be the opposite of that sought. Furthermore, the 
French text did not say what retaliatory measures were allowed. 
Rep~isals were already prohibited under Article 46 of the first 
Geneva Convention of 1949, Article 13 of the third Convention and 
Article 33 of the fourth Convention, and the provisions contained 
in those articles could not be revoked. 
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40. In conclusion, his delegation recognized that the aim of 
stopping breaches of the Conventions and the Protocols was praise
worthy, but considered that to achieve that aim by using reprisals 
was so costly a method that the question could rightly be asked 
whether the price to be paid was not too high. 

41. Mr .. KAKOLECKI (Poland) said that he attached special importance 
to the prohibition of reprisals against persons and objects 
protected by dra.ft Protocol I. 

42. To admit reprisals, eVen on a limited or exceptional scale, 
would be a backward step. All reprisals against persons and objects 
Were· prohibited by The Hague and Geneva Conventions, and that 
prOl;:dbition should be confirmed and extended by the Protocol. 
~iore·over, reprisals would be contrary to the spirit of both the 
Unit~d Nations Charter and the De~laration on Principles of 
International Law concerning Friendly Relations and Co';'operation 
among States (General Assembljresolution 2625 (XXV»; .Lastly, even 
limited reprisals raised serious humanitarian objections in 
particular because persons in the power of an adversary heeded 
absolutely· incontestable legal protection. 

43. His delegation did not share the view of those who held that 

reprisals might help to ensure respect for international law. They 

could o~ly lead to counter-reprisals, even if the strictest condi

tions were· laid down. As the Ukrainian representative had rightly 

pointed out, the history of the Second World War had shown that it 

was completely possible to refrain from taking reprisals. 


44. The Conference at its second session had already, in the course 
of meetings of Committees II and III, advocated the prohibition of 
reprisals. As for the Polish delegation, it had as long ago as 
1 October 1974 (CDDH/III/103) taken a clear stand on the prohibition 
of such measures in Protocol I. The adoption of a general provision 
similar to those of the Conventions should satisfactorily resolve 
the question; if a majority of delegations so wished,· however, his 
delegation would be prepared to support any solution based on a 
prohibition contained in sp~6ific articles of the Protocol. In such 
an event, the prohibition should b~ carefully drafted and should be 
included in all the articles relating to the protection of persons 
and objects. 

45. Mr. MILLER (Canada) observed that the French proposal 
(CDDH/I/221/Rev.l) had led to a discussion which was not only of 
great value and importance but alsb of great complexity. Since the 
p.urpose of the Conference was to extend the provisions of the Geneva 
Conventions of 1949 by bringing them into line with the conditions 
and needs of today, the participants were naturally inclined to lay 
special stress upon the humanitarian. aspects of the problems before 
them and to strive to ensure respect for humanitarian law by 
formulating rules which could be applied universally. 

http:CDDH/I/SR.46


CDDH/I/SR.46 - 64 

46. Experience had shown that the Geneva and The Hague Conventions 

were not always applied by States Parties to those Conventions; it 

often happened that a party victimized by a breach reacted by 

resorting to extra-legal measures called I1reprisalsli. The draft of 

article 74 bis submitted by France made it possible to bring such 

actions out into the open and to impose limits and conditions which 

would be both accepted and acceptable. The humanitarian aspect of 

the proposal, which aimed at preventing reprisals from being taken 

accidentally, with a risk of escalation, was further emphasized by 

the changes which its authors had made to the original text. 


47. In the new article 74 bis, the conditions for justifying 
reprisals were more narrowly limited and more clearly defined. Thus 
it was no longer a question (as in the original text) of repressing 
11 serious and deliberate il breaches but breaches which were "serious, 
manifest and deliberate ll • Furthermore it was only when all other 
efforts to induce the adverse party to comply with the law had 
failed that the victimized party became entitled to resort to 
measures designed to repress the breaches and to induce compliance 
with the Protocol. In the earlier text (CDDH/I/221), the decision 
to resort to reprisals was to be taken lIby the Government ll 

, whereas 
the new text laid it down that such decisions should be taken only 
i1at the highest level of the Government". That provision thus 
ensured that no 'such decision would be taken in the heat of battle, 
but only ata distance from the field. Even then further limits 
were imposed: no decision could be taken without due warning. In 
this respect the revised text was more precise than the earlier, 
since it spoke of "specific, formal and prior warning li 

, not merely 
"due warning!!. Finally, paragraph 3 of the new draft contained, in 
addition to the reaffirmation of certain provisions of the Geneva 
Conventions of 1949, a new clause which did not appear in the 
original text, namely that such extraordinary measures must cease 
when th~ exceptional circumstances which prompted them had themselves 
ceased to exist. 

48. The authors of this new draft would doubtless take into 
consideration the comments and very legitimate concern of certain 
speakers.· It would, for example, be advisable to state explicitly 
that reprisals could not be taken against persons or objects 
protected by the Geneva Conventions. Such a statement would go far 
to allay the concerns of the representative of Poland and would 
meet the arguments put forward by the Ukrainian representative 
regarding innocent people. 

49. It would undoubtedly be easier to settle the question by 
making no mention at all of the possibility of resorting to certain 
forms of reprisals; but experience had shown that such a possibi
lity occurred fairly often and that the laws on the matter were 
very vague. The French proposal had the merit of trying .to limit 
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the scope of reprisals to which a party might otherwise resort 

without limitation; and the present Protocol did not contain any 

clear and explicit provision on the matter. 


50. Mr.BINDSCHEDLER (Switzerland) observed that the French proposal 
had the great merit of tackling a problem of the highest importance 
which undoubtedly existed and 1.<Jhich had to be settled; namely, acts 
of reprisal even though the word itself did not occur in new 
article 74 bis. His delegation supported the amendment in principle 
and would study the new text which had been put forward with the 
closest attention. For the moment he would only submit· a few 
observations: 

51. If article 74 bis did not figure in Protccol I, the rUles of 

general international law on reprisals would then apply. Now, 

jurists were well aware that those laws were disputed, that they 

were very vague and that they did not provide any measures against 

the risk of escalation. Article 74 bis represented a conside~able 

step forward, for it made the rules of international law clear and 

rendered measures of deterrence taken by States subject to certain 

conditions and restrictions. 


52. The Swiss delegation was happy to see that paragraph 3 of the 
revised text stipulated that it was forbidden to take any measures 
of reprisal prohibited by the Geneva Conventions of 1949. The 
delegation wondered, however, whether that prohibition should not 
be extended to other categories of persons or even to objects. 
Furthermore, it considered that the new article should not be 
included in Section II of Part V of draft Protocol I, which contained 
a rudimentary penal code and involved individual responsibility. 
Since reprisals involved the responsibility of States, any article 
dealing with the question should be transferred to the beginning of 
Section I. 

53. Mr. de BREUCKER (Belgium) said that his delegation supported 
all measures designed to ensure respect for law. That was why it 
attached special importance to the proposals put forward concerning 
article 79 bis by Denmark, New Zealand and Sweden (CDDH/I/24l) and 
by Pakistan-cGDDH/I/267) which aimed at setting up an international 
commission of inquiry. Unfortunately, breaches of law frequently 
occurred on the battlefield, in the form of additional blows 
designed to win the day. Breaches of Protocol I could, of course, 
be denounced by commissions of inquiry; but these never operated 
until much time had elapsed, and delay itself weighed heavily in 
the balance of the fortunes of war. ~10reover, commissions of 
inquiry might well find themselves denied access to territories in 
which the breaches had occurred. 
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54. The French proposal (CDDH/I/22l/Rev.l) had the merit of 
discouraging not only breaches of the Protocol, but at the same 
time brutal and unrestrained resort to the sinister practices of 
reprisals. It aimed at preventing breaches of international law 
rather than at repressing them. 1tJhere grave breaches might have 
been committed, it suggested measures to prevent disproportionate 
retaliation calculated to engender further violence. Finally it 
sought to establish a legitimate right of self-defence in the last 
resort, in the face of a ruthless act of violence. 

55. The Belgian delegation was not yet ready to make any definitive 
judgement on article 74 bis, but wished to pay a tribute to the 
French delegation for the humanitarian and realistic way in which 
it had tackled the problem of reprisals. The conditions and limits 
imposed on measures designed to deter breaches provided guarantees 
against the escalation of violence and deserved the closest and 
most attentive scrutiny. It would also be advisable to specify the 
various categories of people who should be protected against 
reprisals. 

The meeting rose at 12.40 p.m. 
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SDr1MARY RECORD OF THE FORTY-SEVENTH MBETING 

held on Thursday, 29 April 1976 9 at 10.15 a.m. 

Chairman: Mr. OFSTAD (NorllJ"aY) 

In the absence of the Chairman, Mr. K. Obradovi6 

(Yu~oslavia), Vice-Chairman 2 took the Chair. 


COMMUNICATION FROM A NON-GOVERNMENTAL ORGANIZATION 

1. The CHAIRMAN drew attention to a letter from the Secretary
General of the Conference enclosing a communication concerning the 
draft Protocols from the International Confederation of Former 
Prisoners of War, a non-governmental organization invited to the 
Conference as an observer. The Confederation had requested that its 
memorandum be distributed to dele~ations as an official Conference 
document. 

2. Rule 61 of the rules of procedure of the Conference provided 
that ~!The Conference and its Main Committees shall decide .•. 
whether such observers shall be permitted to present written or oral 
statements ... :'. If there were no objections, he would take it 
that the Committee authorized circulation of the communication from 
the Confederation. 

It 	was so agreed.* 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continu~d) 

Article 14 - Repression of breaches of the present Protocol 

(continued) (CDDH/l, CDDH/2l0, annex 2, CDDH/225 and Corr.l, 

CDDH!226 and Corr.2; CDDH/I/85, CDDH/I/253, CDDH/I/303, CDDH/I/313) 


3. The CHAIRMAN announced that he proposed to allow the 
representatives of the United Republic of Tanzania and Uganda to 
introduce their amendment to article 74, although the Committee had 
already debated that article. 

4. Mr. KABUAYE (United Republic of Tanzania), introducing the 
amendment submitted by his delegation and that of Uganda 
(CDDH/I/3l3), said that it was designed to amplify paragraph 2 (c) 
of the Australian amendment (CDDH/I/253) by including apartheid 
among the 11 grave breaches I; mentioned there. 

* 	 This communication was later circulated as document 

CDDH/Inf/226. 
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5. The sponsors felt it essential that apartheid should be 
included as a crime requiring prompt repression by the parties to a 
conflict. They were particularly concerned with the need to 
reaffirm and develop international humanitarian law applicable in 
armed conflicts~ with the need to take into account developments in 
the years since 1949, and with the need to prevent human suffering. 
In that context, the Tanzanian delegation opposed the Swiss 
proposal (CDDH/I/303) to delete articles 74 to 79 of Section II 
(Repression of Breaches of the Conventions and of the present 
Protocol) of Part V of draft Protocol I. It agreed that penal 
sanctions against those violating the prohibitions in the Geneva 
Conventions of 1949 and Protocol I were vital to the humanitarian 
aims involved 3 but felt that to omit such provisions in accordance 
with the Swiss proposal would be tantamount to reducing documents 
that had cost three years of discussion to mere declarations of 
intent. 

6~ The sponsors believed it essential to find a formula that 
would make article 74 a helpful guide for the future conduct of 
States in difficult situations. In that connexion. he commended the 
attempt made by the ICRC in its proposal (CDDH/I/2l0, annex 2). The 
article needed to be made more explanatory, however, and should be 
brought into line with the Geneva Conventions of 1949. especially 
with respect to grave breaches and their repression. The Geneva 
Conventions of 1949 de~lt with three areas - the amelioration of 
conditions, the situation of prisoners of war, and the civilian 
population - in which there existed, in different contexts, 
possibilities of breaching the principles of humanitarian law. 

7. In all three areas two factors deserved attention from the 
standpoint of breaches. The first was the identical nature of some 
grave breaches referred to in all four Conventions of 1949, e.g. 
wilful killing, torture and inhuman treatment. The second was the 
fact that other grave breaches did not appear in all four texts, 
e.g. the compulsion to serve in a hostile force, which was only 
mentioned in the third and fourth Geneva Conventions of 1949. 

8. The lesson to be drawn was that any new instruments such as 
the Pr6tocols should recapitulate all the grave breaches already 
noted and give additional precision and emphasis to those breaches 
which were peculiar to specific situations. 

9. The Australian proposa1 3 as well as those of the German 
Democratic Republic (CDDH/I/85) and the ICRC (CDDH/2l0, annex 2), 
were thus in accordance with precedent. The Australian text listed 
breaches of the Geneva Conventions in Protocol I, and also mentioned 
breaches relevant to the Protocol but not to the Conventions. The 
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sponsors approved that approach, for the Conference was called upon, 
not to amend the Conventions, but to provide for new situations not 
envisaged in them. 

10. The sponsors' aim was to make it clear that the practices of 
apartheid were serious war crimes as well as dangerous crimes 
against humanity. The International community had recognized them 
as such. The United Nations Convention on the Non-Applicability of 
Statutory Limitations to War Crimes and Crimes against Humanity 
(General Assembly resolution 2391 (XXIII)) listed as grave breaches 
acts covered by the Charter of the NUrnberg tribunal, and the 
practices of apartheid and genocide. 

11. Other United Nations Conventions and resolutions denounced 
apartheid as an inhuman manifestation, an outrage to the dignity of 
human ~eings and an evil tending to disrupt international under
standing, peace and security. It was of the utmost importance to 
denounce it explicitly in the Protocol under discussion, such action 
being the logical outcome of the Oommittee's earlier decisions 
regarding the status of wars of national liberation, decisions which 
in-essence gave recognition to the military situation in many areas 
where freedom movements were active. 

12. The Committee must interpret the Australian proposal with 
reference to the content of the four Geneva Conventions of 1949. It 
was important to ensure that the section dealing with repression of 
grave breaches was consistent with the Conventions and also that it 
covered situations dealt with in Protocol I alone. 

13. His delegation therefore suggested that the proposals of the 
ICRC and the German Democratic Republic might be merged so as to 
provide a well-balanced text, and hoped that delegations woulo be 
able to accept the amendment in CDDH/I/313. 

14. Mr. BABA (Uganda) supported the Australian amendment to article 
74 (CDDH/I/253), since it clearly listed grave breaches of the 
Geneva Conventions and Protocol I. Inclusion of such a list in the 
Protocol would minimize the danger of exposing combatants to penal 
risks, and leave less room for ambiguity. 

15. In his delegation's view, grave breaches of Protocol I should 
include acts or practices which, if unheeded, might escalate war, 
with its attendant human suffering. If, on the other hand, such 
acts or practices were contained by appropriate measures, the risk 
of war might be diminished and human suffering alleviated. 
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16. While realizing that the articles now being drafted would be 
applied in situations of armed conflict, his delegation took the 
view that the Conference must not be unmindful of preventive 
measures likely to diminish the risks of war. For that reason it 
was sponsoring amendment CDDH/I/313. Moreover, apartheid was not 
only a "grave breach"; it had now brought about a combat situation. 
In areas where apartheid was openly practised and institutionalized, 
resistance movements, manifestly falling within the meaning of 
article 42 of draft P~o~ocol I~ had sprung up~ clearly distinguishing 
themselves from the civilian population. Furthermore~ the laws 
institutionalizing apar><;heid~ for instance the laws establishing 
separate homelE'.nds based on racial discrimination~ were clearly 
inspired by considerations of security. 

17. Nor must it be forgotten that the treatment of prisoners 
belonging to resistance movements or nat"ional liberation movements 
had been humiliating. 

18. It was essential for the Conference not to provide protection 

for one section of humanity while neglecting another which might be 

undergoing SUffering and huniliation th~cugh the actions of the 

fil~st • 


19. The CHAIRMAN said he would in future be unable to allow 
representative·s"to takE: up 5ubj ects already discussed by the 
Committee. Moreover, when a proposal had several sponsors, only one 
of them should introduce it. 

New article 74 bis (CDDH/225 'and Corr.l~ CDDH/226 and Corr.2; 
CDDH/IT221/Rev.l) - <,~~ntinue,£) 

20. Mr. GRAEFRATH (German Democratic Republic) thanked the French 
delegatior for revising i~u original amendment (CDDH/I/22l) to 
article 74 bis, and for introducing the new text (CDDH/I/221/Rev.l)~ 
thus making it eas ier to ~mde!'s tand. 

21. The or~ginal amendme~t had given the impression of prohibiting 
reprisals in gener2.1. The ne\lJ version made it clear that the 
intention was not to do that, but to determine the conditions under 
which reprisals were permi.tted, and thus to abandon the prohibition 
of reprisals which had already bee:J. approved by Committee III. 
Despite the fact tha~; Committee I, was thus faced with a proposal to 
reconsider questions already decided by Committee III, his delegation 
would not invo':rc' rule 32 of the rules of procedure, for the problem 
was too important to be dGalt with as a procedural matter. 
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22. The revised proposal hael the advantage of making it quite clear, 
as the original version had not, that a general suspension of the 
prohibition of reprisals taken in the case of a serious violation 
of Protocol I, or of reprisals against an aggressor, was not 
envisaged. The French proposal only sought to suspend the 
prohibition of reprisals against the civilian population and against 
the civilian objects listed in articles 47, 47 bis, 49 and, perhaps~ 
66 of draft Protocol I. Thus, it was very selective as to the 
suspension provided for, but not as to the serious breaches which it 
was proposed should be the grounds for such suspension. 

23. His delegation could not accept that approach, and was not 

prepared to revise the prohibition of reprisals already approved by 

Committee III. Protocol I laid dO,"Tn provisions for the protection 

of the civilian population and civilian objects at the beginning; 

it could not annul them at the end. Moreover~ the criteria on which 

according to the French proposal, the suspension of the prohibition 

of reprisals would depend were very varue and ambiguous. r1any 

questions remained unanswered: was a \'serious breach tr the same as 

a 'i grave breach;;? l<!as it sufficient for a serious, mani fest and 

deliberate breach to be manifest to the Government wishing to 

suspend the prohibition of reprisals? Were some delegations 

prepared to allow, for a grave violation, the collective punishment 

of a civilian population, without any procedural guarantees. instead 

of the prosecution, under a universal jurisdiction, of those 

responsible? 


24. He understood the concern of the French delegation to meet the 
case of a country facing air raids against its civilian population, 
cities, cultural property and natural environment. 'Unfortunately, 
that concern was not met by the proposal, which could in fact be 
misused by an aggressor to justify an air raid against a civilian 
population and civilian objects on the grounds of serious, manifest 
and deliberate breaches of any of the obligations assumed under the 
Protocol. All the careful drafting of Part IV of Protocol I mifht 
easily be sacrificed on the pretext that serious and deliberate 
breaches had been committed. 

25. Moreover, the French proposal would have very one-sided effects 
in the case of parties to a conflict at widely differing levels of 
technical development. In a war between a country with an air force 
and a country without one, if the technically-developed country, in 
open and deliberate breach, launched air raids against the civilian 
population or civilian objects, the other party would be allowed to 
do the same - but would have no means of so doing. If, on the 
other hand, the party l'lithout an air force committed or was said to 
have committed such breaches, even if not directed against the 
civilian population, the other party could take that as an excuse 
for suspending the provisions concerning the protection of the civil 
Population. 
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26. At. the discussion at the forty-sixth meeting (CDDH/I/SR.46), 
it had been said that article 74 bis would function as a threat and 
prevent violations of Protocol I:~ut the examples he had given 
clearly showed for whom and against whom such a threat would operate. 

27. The question had also been raised, what the situation would be 
without article 74 bis, the answer being that customary international 
law would prevail. His delegation "Jished to point out, however, 
that without article 74 bis the prohibition of reprisals in articles 
46~ 47, 47 bis, 48 and 49 of Protocol I would stand, without the 
possibility of those prohibitions being suspended. His delegation 
felt that the proposal in CDDH/I/221/Rev.l would not help to 
implement Protocol I but would rather tend to weaken it; and he 
therefore strongly opposed it. 

28. Mr. ORTEGA JUGO (Venezuela) said that the question of reprisals 
should be covered by Protocol I as a means of making the latter 
more effective to ensure its proper observance. 

29. Reprisals were not, of course, a pleasant matter to discuss at 
a meeting of the present nature dealing with standards and rules of 
humanitarian law and protection; however, the Conference could not 
ignore the fact that reprisals had been covered by internitional 
law in times both of peace and war, and had always been treated as 
an exception because of their very nature. 

30. The French proposal (CDDH/I/22l/Rev.l) was excellent and would 
form a good basis to work on, though it needed to be more explicit 
and detailed as to identification of the parties, proportionality 
of reprisals, duration and so on. In that respect, the points 
raised by the representative of Argentina at the forty-sixth meeting, 
and other points raised in Committee I which needed no repetition, 
were most relevant. 

31. The final text should include all the prohibitions on reprisals 
laid down in the 1949 Geneva Conventions, the 1954 Hague Convention 
for the Protection of Cultural Property in the Event of Armed 
Conflict, and those already laid down and still to be laid down by 
Protocol I. Such a list, even though merely a repetition of 
earlier legislation, would help to give Protocol I greater legal 
strength, for there was in law a phrase to the effect that "the 
superfluous cannot do any harmn , and in the present material nothing 
was superfluous since everything was helping towards the specific 
aim of the present Diplomatic Conference. 

32. The final text should also include a formal prohibition of 
counter-reprisals so as to avoid situations in which the parties to 
a conflict become in~olved in a vicious circle and also because 
counter-reprisals were a negation of the law; indeed, the working 
group which was going to deal with article 74 should consider 
classifying them as grave breaches. 
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33. Mr. DRAPER (United Kingdom) said that in the past the enforce
ment of international humanitarian law in armed conflict had been 
very weak, and the principle contained in the French proposal 
(CDDH/I/22IiRev.l) was an attempt to make that law a living reality 
rather than a series of hopeful aspirations that had no effect in 
binding the parties at war. The proposal was designed as a 
mechanism for the repression of breaches of Protocol I, and there
fore deserved very serious consideration. The mechanism was a 
carefully controlled ano last-resort system of legitimate counter
measures permissible against an adversary committing serious 
breaches of Protocol I. Any State might find itself in the 
predicament of facing an adversary adopting that course, and the 
problem was how to respond in a lawful manner. 

34. He considered that article 74 bis was the right place to insert 
a text designed to ensure observance of Protocol I. The proposal 
was allied to the penal repression system in article 74 but distinct 
from it as a measure of repression. It had been suggested that the 
co~nter-measures proposed as legitimate were a form of punishment, 
collective or otherwise, or that the proposal implied retaliation. 
As could clearly be seen, however~ from the last three lines of 
paragraph I of the proposal, the intention was to repress breaches 
and induce compliance with the Protocol. 

35. Many jurists had said that there had traditionally been a 
miSChievous tendency towards artificiality in the law of armed 
conflict. In drafting new law it was important to avoid the dangers 
of such artificiality; anything that could lead to false 
expectations of high standards in war could only lead to bitter 
disappointment. 

36. The proposed text would be out of place in Parts II and IV of 
the Protocol, which dealt with the different question of the control 
of the rules of combat. He could not agree with the representative 
of the German Democratic Republic that the question of counter
measures had already been disposed of in a negative manner in 
Committee III, by deletions in articles 46 to 48. The United 
Kingdom considered that the acceptance by many delegations at that 
time of the deletion of references to counter-measures was 
ultimately subject to consideration by, and the action to be taken 
in~ Committee I. 

37. In view of the nature of the exchange of armed force in 
conflict, it was clear that some mechanism was needed beyond the 
Geneva Conventions to restrain the type of excesses that were 
familiar to all. Existing methods had proved inadequate. State 
responsibility and compensation under The Hague Regulations 
respecting the Laws and Customs of War on Land annexed to The Hague 
Convention No. IV of 1907 concerning the Laws and Customs of War on 
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Land .could only be. effective subj ect to the conclusion of a peace 

treaty and a fin~~cial settlement. A Protecting. Power might not be 

able to restrain the use cf the type of action referred to in the 

French proposal. 


38. It was not true that at the present tiLie the old system of 
lawful counter-measures was excluded; it still existed under 
customary law, and any exclusion must be expressed~ as in the Geneva 
Conventions. Paragraph 3 af the French proposal was careful to 
preserve the. prohibiticns of the Geneva Conventions. Paragraph 2 
provided stringent safeguard~ on the exchange of counter-measures. 
The opposition to the idea of counter-measures was due to concentra
tion on the possible abuses of the system, but it was not logical 
to rule out a system because of possible abuses. The proposal 
provided for counter-measures as a last resort, only after a 
government decision at the highest levels and only after full and 
effective warni~g. The counter-measures must be proportionate to 
the aim of terminating the adversary's illegal acts, and must cease 
instantly when those acts stopped. The proposal provided for a 
rational and legal response to an adversary's serious. breaches of 
Protocol 1. In the inte:i.~ests of the observance of humanitarian law 
and the repressjon of breache~ - i.~., enforcement - he did not 
believe the Conference should reject the proposed method of recalling 
the parties to a' cO:1flict to observance of humanitaria:1 1,')."1. Noth~_ilG 
placed a greater strain on the legal mechanism than restraining the 
conduct of men in armed conflict, and that was what the proposal 
was designed to do. 'l'he United Kingdom would theI'efore support the 
principle embodied in it, 

39. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that his 
delegation had carefully studied the proposals contained in article 
74 bis. They were really concerne~ with reprisals, and analysis 
revealed that they contrayened the meaning and spirit of the Geneva 
Conventions of 1949 and draft Protocol 1. The implementation of 
the rules of article 74 bis eQuId in practi~e lead to far-reaching 
consequences and could even undermine the basis of international 
humanitari.an law. The rules allov,'ed one of the parties 7-0 a 
conflic.tarbitrarily to decide. (AJhether violations of the provisions 
of Protocol I had taken place.' O,i the pretext of compelling the 
other party to the conflict to respect the provisions or Protocol I 
the "victimized party" was entitled to resQrt to certain measures 
which would otherwi38 be prohibited by Protocol I. Thus, the 
'victimiz;ed 	party!' was afforded unUmited possibilities of violating 
the proyiatons 0: Protocol I. That in turn gave scope for the taking 
of repris~ls against all persons and prope~ty protected by Protocol 
I, including prisoners of war, the wounded and sick, and the civilian 
populatiori. 
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40. His delegation took the view that reprisals were inhumane and 
unjust. They inevitably involved persons who had not participated 
in the original violation alleged to have taken place, and they 
mainly affected the civilian population. Yet the work of the 
Conference should be directed towards strengthening the protection 
accorded to the civilian population, the wounded and sick, and 
prisoners of war. Article 74 bis was therefore unacceptable to his 
delegation. 

41. Moreover. the Final Act of the Conference on Security and 
Co-operation in Europe stated that participating States would, in 
their mutual relations, refrain from any acts of reprisal involving 
force. The Heads of State and Government of a number of countries 
which supported article 74 bis had also signed the Final Act. The 
problem '!fas to ensure that the document ,,,as adhered to by all 
participants in the European Conference. 

42. Mr. EIDE (NorNay) said that the dilemma to which the French 
proposal was directed arose when one of the parties systematically 
violated the humanitarian law that had been developed, and continued 
to do so because no effective system of enforcement was available. 
He agreed with the French representative that it was necessary not 
only to enact material law, but also to make arrangements for 
increasing the probability that the law would be respected. That 
was why Norway supported the proposals for international inquiry, 
such as that put forward by Denmark, New Zealand and Sweden, under 
new article 79 bis (CDDH/I/24l). He also agreed with the United 
Kingdom representative that existing systems of upholding 
humanitarian law were very weak. 

43. He was obliged to differ with the French representative, 
however, as to the effect of his proposed solution, for it seemed 
to open the way to violations of humanitarian law no less than it 
contributed to preventing them. 

44. He accepted the value of bringing the system of reprisals out 
of the shadows, as it were. and into the open, as the Canadian 
representative had suggested at the forty-sixth meeting 
(CDDH/I/SR.46). It should be noted that reprisals represented 
collective sanctions, and not repressions of breaches in the sense 
used in articles 7b to 7~. T~e aim there was to pin responsibility 
on a guilty individual, in which case there would be such legal 
safeguards as presumptio'l of innocence. It was considered that the 
relationship between guilt and punishment might have a certain 
restraining effect. But in the French proposal those who committed 
the original breach were not necessarily those who suffered from 
the reprisals; those responsible were the least likely to suffer 
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45. It had been pointed out that although reprisals took place 
between States, the effects were felt by individuals - civilians or 
combatants. The French proposal assumed that the threat of reprisals 
against persons or property otherwise protected under Protocol I 
would cause the Government or military command to end the violations. 
That was a doubtful assumption. In the past, despe.rate leaders' had 
not been induced to act more responsibly by threats to their 
nationals, and that might well apply where a minority regime faced 
a war of national liberation. It was doubtful whether a victim 
State or party would be helped by resorting to actions directed 
against the innocent, even if it had done so in the past. Reprisals 
might well have the opposite effect, and lead to counter-reprisals. 
The proposal must be judged not only by its capacity to enforce the 
law, but also by its other consequences. It was difficult to see 
how the problem of counter-reprisals could be dealt with. Moreover, 
the threat or use of reprisals might serve to prevent a legitimate 
military attack. 

46. The French proposal involved a subjective determination by one 
party as to whether the justifying conditions existed, even where 
an international commission of inquiry had made a finding concerning 
an initial breach. Moreover, the proposal was vague as to who 
would constitute the legitimate targets of the reprisal. 
Restrictions were imposed in that connexion by the provisions of 
the Geneva Conventions, leaving open only the protections from 
combat situations developed in the Protocols. Norway did not think 
the Conference could go back on what had been agreed to in 
Committee III. Nor could it refrain from providing similar 
protection in Protocol II, whatever the wording used. He thought 
the Conference should continue as at the two previous sessions, 
gradually redUcing the shadowy area of the reprisals problem by 
relating the question to the various substantive articles protecting 
civilians and providing for safeguards. 

47. Mr. SPERDUTI (Italy) said that his delegation was in general 
agreement with the motives that had led the French delegation to 
submit its proposal (CDDH/I/221/Rev.I). The Conference must 
recognize the great importance of the problem of ensuring the 
application of the rules of the Geneva Conventions and of Protocol I, 
and also the great difficulty of doing so. The rul~s of interna
tional law, though directed to States and other political bodies, 
were applied through the actions of men, and the international 
community had not yet succeeded in achieving a level of organization 
that would enable it to ensure the observance of international law 
and to exercise direct power over men to that end. ThUS, there 
would have to be ~ontinuing reliance on States to ensure the 
observance of international law, which was why the Conference 
attached such importance to the repression of breaches of the 
Protocols by national courts, on the basis of the universality of 
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jurisdiction in the field of war crimes. The French proposal was 
realistic in recognizing that even when national courts could act~ 
action was often too late to be effective, and therefore they could 
not provide a sufficient guarantee of the enforcement of inter
national law. 

48. His delegation could not support the proposal without 
reservation, and thought it needed far-reaching amendment. From 
the standpoint of the required conditions laid down, he could 
accept the proposal in principle, leaving aside for the moment the 
difficult question of the decision on what measures of reprisal the 
victim State should take. In so far as there did not yet exist any 
prohibition of reprisals by the parties to the conflict in the 
conduct of hostilities~ the adoption of the regulations proposed 
by France would serve a humanitarian aim, because of the strict 
criteria applied. To that extent it filled a gap in existing inter
national practice. 

49. The Italian delegation did not believe the time was yet ripe to 
introduce any general prohibition of reprisals in armed conflict. 
So far, apart from the new article 70 bis proposed by Poland 
(CDDH/III/I03)~ there had been no suggestions other than those 
seeking to confirm the existing prohibitions in the Conventions, and 
extend them to persons and objects in certain additional categories. 

50. The Conference could not go back on what it had already decided~ 
and the French proposal appeared to have the effect of neutralizing 
article 46, paragraph 4 of draft Protocol I, which prohibited 
reprisals against the civilian population or against civilians. His 
delegation could not accept that. It attached great'importance to 
the absolute character of the rules of the Protocol designed to, 
protect the civilian population. He referred also in that connexion 
to Article 60 of the Vienna Convention on the Law of Treaties, 
paragraphs I to 3 of which dealt with the voiding of bilateral 
treaties and the suspension of bilateral and multilateral treaties 
in case of s~bstantial violations of those treaties; nevertheless, 
paragraph 5 of the Article asserted that those same paragraphs I to 
3 did not "apply to provisions concerning the protection of the 
human person contained in treaties of humanitarian character l1 

, 

including provisions excluding "any form of reprisal against persons 
protected by such treaties. H 

51. The existing law of armed conflict and the prOV1Slons in the 
various parts of draft Protocol I still left sufficient room for 
the use of reprisals to allow the purpose of the French proposal to 
be achieved within the framework of the Protocol, in the form of 
reprisals against enemy armed forces and enemy military objects. 
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It woUld have to be made clear in parag~aph 1 of the French text 
that the measures envisaged, were measures prohibited in other 
circUJP,s'j;apees. S~condly, the. second sentence of paragraph 3 should 
speci,fy-,~hJ3.t the me1:iSl,lres concerned involved no derugation from the 
provisions of the 1949 Geneva Conventions and Protocol ~ concerniog 
the prohibition of reprisals. 

52.!'III."~ KVS~rBA9:H (Austria) said he had some difficulty in approach
ing the: Fpegch proposal (CDDH/I/221/Rev.I). Austria SUpported the 
abs()lute, pr,()hib:i, tion of reprisals against protected perso:1s, and 
objects;:' neverthel~ss~ it well understood that the concern of,the 
Fr~nchcaelegation was motivated by a desire to see the humanitarian 
rules of Protocol L observed. It must be asked whether the proposal 
reallypr,.Ov~deq the,best solution, and if the measures suggested 
were in'accor.dance with the spirit and requirements of humanitarian 
law • Austria had some doubts-on that point . A rule allol'ling
reprisals would have its proper place in the law of war, but not 'in 
humanitarian law. That was true even though draft Protocol I 
contained some provisions deriving from the law of war. But those 
provisions had been included in the Protocol precisely in order to 
extend' humarii tarian protection to the persons and obj ects in 
question. The text of article 74 bis clearly reflected the dilemma 
of its-authors, since it mixed together two very distinct forms of 
J,egal-;r'esponsibility. It established the responsibilIty of the 
parties to the conflict, a responsibility under inter:.atio!1~il law. 
Yet in s~veral places in the proposal there were references to 
breaches ,-cle,auly a notion from penal law relating to individual 
responsibility. The proposal gave a good definition of what a 
reprisal ,was, -but it raised a number of questions. Did the provision 
derogate -from the prohibition of reprisals alr-eady adopted by 
Committee III, or ,was it a kind of super-reprisal? And could it he 
applied to the civilian population? IN'nat was meant by a uS,erious" 
breach of .obligations under the Protocol? Austria might have other 
questions to -raise in the TATorking Group. In any case, even if 
adopted, the provision would be out of place in Section II of Part V 
of draft Protocol I. Austria would support any effort to strengthen 
the ,system o,f sanctions under humanitarian law, and had en~phasized 
its int~restin provisions to establish an international commission 
of inquiry, but it had great difficulty with the idea of introducing 
into humanitarian law a legal sanction of the law of war al\mys 
regarded as incompatible with the very principle of humanity. {lfhile 
fully understanding the motives for the French proposal, Austria 
fear~d it would -weaken the system of humanitarian law and involve a 
retreat from the principles on which that law had been based for 
over a century. 

53. Mr.!SIRALY (Hungary) said that his gelegation was convinced that 
new article 74 bis proposed by the French delegation in document 
CDDH/I/221/Rev.l did not serve the purposes of international 
humanitarian law. His delegation's views had been expressed at the 
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Conferences of Government Experts on the Reaffirmation and 
Development of International Law applicable in Armed Conflicts, held 
in 1971 and 1972, and had met with widespread support, which had 
been instrumental in excluding from the draft Protocols of any 
provision admitting the possibility of reprisals. On the contrary, 
the Protocols contained a whole series of measures expressly 
forbidding reprisals, e.g. article 46, paragraph ~ and articles 
48 and 49. Furthermore, at the first and second sessions, the Main 
Committees had adopted other measures against the institution of 
reprisals, for example, article 47, paragraph 1; new article 
47 bis, sub-paragraph (c), and new article 48 bis, paragraph 2. 

54. The original version of the French proposal (CDDH/I/221) was 
obviously retrograde in that it appeared to permit reprisals against 
persons protected by the Geneva Conventions - the civil population, 
the wounded and prisoners of war - but the new version itself did 
not constitute a development of international humanitarian law. 

55. The following sentence had been adeed: liThe measures (of 
reprisals) may not involve any actions prohibited by the Geneva 
Conventions of 1949". But what were those measures? They could 
only be measures contrary to Protocol I, taken against persons and 
property protected by the rules of international humanitarian law. 
lrJas it possible to call such measures a development of that law? 
His delegation hardly thought so. 

56. Many previous speakers had questioned the desirability and 
lawfulness of reprisals. If the parties to the conflict were evenly 
balanced, reprisals would lead to counter-reprisals ,and thus to 
escalation, rather than to respect for law. When the forces were 
not evenly balanced, reprisals would merely increase the advantage 
of the stronger power. It would not be difficult to mention a few 
examples. The adoption of article 74 bis would create more problems 
than it would solve. How could it be proved that the victimized 
party had no other remedy than to resort to reprisals in order to 
repress breaches or th~ Protocol? In the proposed article the sole 
ground for the taking of reprisals was that the breach should be 
deliberate, a matter which it was as difficult to prove as the use 
of forbidden methods of warfare. 

57. It had to be admitted that thus far no provision had been made 
in agreements on international law for the taking of reprisals. All 
the experts who had dealt with the question during the past one 
hundred years were agreed that the inclusion of provisions concerning 
reprisals would have doubtful effects. 
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58. The cqmpetence of the Conference extended only to the taking of 

comprehensive-or partial measures against reprisals with regard to 

protected persons and property. His delegation did not have any 

doubt regarding the well-meant intention of the French proposal 

before the Committee;' nevertheless~ it would not fulfil the 

purposes which it was intended to serve. It should therefore be 

rej ected. 


59. Mr. S~ELDOV :(Byelorussian Soviet Socialist Republic) said that 
his delegation had carefully followed the Committee's discussions 
on the proposal to include article 74 bis in draft Protocol 1. It 
had compa1;'ed the new text in document CDDH/I/221/Rev.l with that of 
document CDDH/I/221, also proposed by France at an earlier stage. 
Some ,delegations had endeavoured to show that the new proposal was 
an improvement and that its principal purpose "TaS to secure the 
implementation of Protocol I. Nevertheless, whatever the approach 
or terminology adopted~ the point at issue was the taking Of 
reprisals, and that was what the earlier (~DDH/I/221) and later 
proposals (CDDH/I/221/Rev.l) submitted by France had in common. 

60. One speaker had even affirmed that the inclusion of such a 
provision in Protocol I would fill a gap in the rules of humanitarian 
law and would t:acilitate its implementation. The delegation of the 
Byelorussian Soviet Socialist Republic could not agree with that 
approach.' ,Firstly, it was clearly intended to lead to the maintenance, 
and further to a kind of regulatio~ of reprisals, and not to their 
prohibition., qecondly, his delegation was deeply convinced that the 
right_ to take reprisals was fraught wi th the grave danger of their 
abuse; an4, by thus paving the way for violations, the French 
propqscH ,would endanger the whole Protocol, which was basically 
probibitive in character. ' 

61. The Geneva Conventions of 1949, in Article 46 of the first 
Convention, Article 47 of the 'second Convention, Article 13 of the 
third Gonvention and Article 33 of the fourth Convention, prohibited 
the taking of reprisals, as did a number of important international 
instruments adopted in recent years. The Declaration on Principles 
of International Law concerning Friendly Relations and Co-operation 
among States in accordance with the Charter of the United Nations 
(General Assembly resolution 2625 (XXV» adopted in 1970 clearly 
stipulated that States were bound to refrain from acts of reprisals 
involving tbe use or force. Also, the Final Act of the Conference 
on Security an~ Co-ope~~tiQn inturopesigned on 1 August 1975, laid 
down that participating States' l..;rOuld, in their mutual relations, 
refr'ain from any 'acts of reprisal relying on force. Thus, there 
was a clearly expressed general trend towards the prohibition of 
reprisals, and the French proposal (CDDH/I/221/Rev.l) ran counter to 
that trend and to the aforementioned international instruments. 
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62. As had been convincingly demonstrated by many speakers~ any 
toleration of the possibility of taking reprisals~ especially 
against the civilian population, would be in radical conflict with 
the spirit and meaning of the Geneva CO~lVcnti ms a.ncl would lead to 
the review of a number of articles of the Protocol now being workr,od 
out and already partly af!r(~ed on in Committee III of the Conference. 
Furthermore, it would run counter to a number of resolutions of the 
united Nations General Assembly ~ for instance, resolutions 2444 
(XXIII) entitled ;: Respect for human rights in ,:>.rmcd con fl Lets ,; and 
2675 (XXV) > entitled ;;Basic principles for the protection of 
civilian populations in nrmed conflicts (t, where reference was made 
to the prohibition of attacks on u civilian population. Thus, ill!y 
attempt to commit reprisals against the civilian population repre"" 
sented, not a reformation or development of international humani
tarian law, but a serious blow against the Geneva Conventions, 
Protocol I currently being elaborated, and a whole series of 
international instruments already adopted. Being fully in favour 
of the prohibition of' reprisals against the civilian population, his 
delegation was therefore opposed to the French proposal 
(CDDH/I/221/Rev.l). 

The meetinr rose at 12.30 p.m. 
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SUMMARY RECORD OF THE FORTY-EIGHTH MEETING 

held on Friday, 30 April 1976~ at 10.15 a.m. 

Chairman: Mr. OFSTAD (Norway) 

In the absence of the Chairman, Mr. K. Obradovic 

(Yugoslavia), Vice-Chairman 2 took the Chair. 


CONSIDERATION OF DRAFT PROTOCOL r (CDDH/l) (continued) 

New article 74 bis (CDDH/225 and Corr.l, CDDH/226 and Corr.2; 

CDDH!r/221!Rev.l) (continued) 


1. Mr. ALEXIE (Romania) emphasized the extreme complexity of the 
question of reprisals, and said that the Conference, in its efforts 
to remove any possibility of conflict and aggression, must codify 
humanitarian law in the light of the evolution that had taken place 
since the Second World War, and not lay down rules for armed 
conflicts. In that context, his delegation supported the 
Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States in accordance with the 
Charter of the United Nations (General Assembly resolution 2625 
(XXV» and wished to point out that the United Nations Charter 
(Article 51) recognized the right of individual or collective self
defence, which meant that the acts committed by an aggressor in 
occupied territory could not be recognized in law. There must 
accordingly be a clear distinction between aggresso~ and victim, and 
at the same time it should be made clear that the measures taken by 
the victim were not breaches of Protocol I. That distinction 
should be included in Section I of Part V of the Protocol. The 
Romanian delegation reiterated its support of the prohibition of 
reprisals against persons and objects protected by the Protocol, 
whose provisions should be strengthened in accordance with the 
United Nations Declaration referred to above, which laid down that 
States had a duty to refrain from acts of reprisal involving the 
use of force. 

Mr. Ofstad (Norway) resumed the Chair. 

2. Mr. PARTSCH (Federal Republic of Germany), in reply to state
ments by a number of delegations, including those of the Union of 
Soviet Socialist Republics and the Byelorussian Soviet Socialist 
Republic, pointing out that the Final Act of the Conference on 
Security and Co-operation in Europe prohibited any act of reprisal, 
said that the aim of that Conference had been different from that of 
the present Diplomatic Conference. The Final Act of the former 
Conference prohibited recourse to the use of force in time of peace, 
Whereas the work of the present Conference concerned armed conflict. 
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3. Turning to the amendment in document CDDH/I/22l/Rev.l, he said 
that the French delegation deserved credit for having had the 
courage to raise a difficult and controversial question that many 
other delegations would have preferred to pass over in silence •. 
Although the word "reprisals~; did not appear in the text, the amend
ment, as had been pointed out, should be considered in the light of 
the evolution of the law applying to reprisals. Reference might be 
made in that connexion to the arbitral awards of 1928 and 1930 in 
the Naulilaa case 1/, to the work of the Institute of International 
Law in 1934, to th~ decisions of the Nilrnberg tribunal, and to the 
1949 Geneva Conventions, which went further than those decisions 
and gave absolute protection to the population of occupied countries. 

4. Paragraph 1 of the French proposal took full account of several 
of those texts in so far as it rejected any resort to retaliation 
and was based solely on legal considerations. On that point it was 
appropriate to refer to the sharp criticism voiced by the-delegat:ions 
of some countries that were hardly strong supporters of international 
courts, and had entered all sorts of reservations to a binding 
decision of the International Court of Justice, the implemeritBtion 
of which had been entrusted to the Secretary-General of the United 
Nations. 

5. In paragraph 2, the text of sub-paragraph (a) was based on the 
Naulilaa case and on the decisions of the Nilrnberg tribunal. The 
condition in sub-paragraph (b) represented some advance on the 
Nilrnberg decisions. The third condition, in sub-paragraph (c), was 
directly based on the awards handed down in the Naulilaa cas~ and 
on the decisions of the Nilrnberg tribunal. 

6. In paragraph 3, the first sentence reaffirmed that in reprisals 
the principle of proportionality must always be observed, in 
accordance with the precedents established in 1928 and 1930, which 
were now universally recognized. The provision in the second 
sentence of paragraph 3 was the most important in the whole of the 
proposal since it really did protect prisoners of war and the 
civilian population in occupied territory. Some delegations seemed 
to have overlooked that part of the text. That provision should be 
completed by including in it a reference to the relevant Articles 
of the Geneva Conventions. The last sentence of paragraph 3 provided 
an additional safeguard. 

1/ 	 See Reports of International Arbitral Awards (United 
Nations publication, Sales No. 1949.V.15, pp. 1019-1033 
and 1069-1077. 

http:1949.V.15
http:CDDH/I/SR.48


- 85 - CDDH/l/sR.48 

7. Several delegations had claimed that the adoption of a general 

article on that subject would be incompatible with the work of 

committee III (Chapters II and III of Part IV of draft Protocol I)~ 

and that Committee I had no competence in that sphere. The 

representatives who had participated in the second session of the 

Conference would recall that the Chairman of Committee III had 

sought to arrange for the establishment of a body to co-ordinate 

work on that question. It should also be noted that foot-note 1 on 

page 97 of the synoptic table of the draft additional Protocols to 

the Geneva Conventions of August 12, 1949 and the texts adopted by 

the Main Committees at the first and second sessions of the 

Diplomatic Conference (CDDH/226) stated that the final decision on 

paragraph 2 of article 48 bis would "await the resolution of the 

problem of reprisals in general in Protocols I and II." That 

indicated that the study of the question had not been concluded and 

that Committee I should be asked to study the question as a whole. 


8. In conclusion, he said that the French proposal (CDDH/I/22l1 

Rev.l) introduced new legal elements, for it had the merit of 

seeking to limit reprisals contractually~ which was clearly an 

advance. It was a bold and remarkable text; and deserved to be 

taken into account, subject to certain minor improvements. 


9. Mr. MURILLO RUBIERA (Spain) said that the Spanish delegation 
had already pointed out that it was dangerous to introduce the 
approval of curbing reprisals, especially in a provision of humani
tnricn law. He believed that the French proposa1~ which he found 
bold, clear and consistent, introduced new elements that deserved 
careful study. Far from authorizing reprisals, its aim was to try 
to solve a phenomenon that was foreseeable and almost unavoidable 
and which penal sanctions could not solve. 

10. In repressing an activity, there could be only two types of 
rules: those which prohibited it, and those which imposed conditions. 
The former were already included in the Geneva Conventions of 1949, 
and had considerably changed international law. The latter had not 
yet been anywhere defined~ but had already been referred to in 
several places, including the Regulations respecting the Laws and 
Customs of War on Land~ annexed to The Hague Convention No. IV of 
1907 concerning the Laws and Customs of War on Land, the draft 
submitted by Russia at the Brussels Conference of 1874, and the 
report submitted by the ICRC to the XXIst International Conference 
of the Red Cross (Istanbul, 1969). The prohibitory rules could be 
improved by making them clearer and enlarging their scope, and that 
was precisely the aim of the proposals made at the second session 
of the D~plomatic Conference in 1975 for the amendment of articles 
26, 26 bls, 27 and 28 of draft Protocol II. As to the rules 
imposing conditions, the French delegation had wished to improve 
them by affirming that reprisals were only to be used as a last 
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resort for putting an end to grave breaches and ensuring the 

observance of international law. 


11. One delegation had raised the question of what would happen in 
practice if the proposed article did not exist in Protocol I. The 
reply was that prohibitory rules which restricted targets of 
reprisals had always existed. Furthermore~ in practice certain 
conditions set forth in military handbooks were respected. If~ on 
the other hand, the French proposal were adopted~ the possibility 
of reprisals might persuade a violator to change his methods. The 
restrictions the proposal introduced would not be sufficient either 
to avoid an escalation of violence and arbitrary reprisals or the 
ill~luence exercised concerning their use by the difference in the 
power of the opponents, or to ensure respect for the principle of 
proportionality. It could not be presumed that such risks would 
disappear with the decision to place what was illegal at the service 
of the law. In such a case his delegation was ready to run that 
risk now that a text reaffirming and developing humanitarian 1 a ':1 

Tj~a:::; 2.v3.ilable. 

12. It was obvious that the law and the matter of reactions to 
gr2ve and deliberate violations of the rules of jus en belJo must 
be ~2.id down and for that purpose an effort must be made to 
estab:ish a realistic system. To fight more effectively against 
violations of that law ~ a commission of·· inquiry should be establi.sl'led 
that could act with keenness and rapidity to ensure that the dila
tory mechanism of penal sanctions did not favour those who decided 
to resort to reprisals. In any case~ such a commission ~hould be 
able to intervene without prejudice to subsequent penal sanctions. 

13. The Spanish delegation was ready to study the French draft, but 
hoped it would be considered in relation to both Protocols in 
ca-o:,:,dination with the work of the other Committees on the same 
m2.tter. 

14. Mr. BLOEMBERGEN (Netherlands) said that while reprisals were a 
very questionable.means of securing respect for humanitarian law, 
they ~ight perhaps serve some purpose in the absence of effective 
international machinery. The debate on Protecting Powers had 
unfortunately shown clearly that such machinery would not be 
established for some time to come. In the circumstances, the 
Netherlands delegation felt that reprisals should remain a measure 
of last resort by whi.ch to induce an enemy to respect the Ie.w, 
provided that certain strict conditions and safeguards were otJer~rcd, 
and that the llcertain measUres" referred to in article 74 bi~, 
proposed by the French delegation were never directed against t110 
civilian population. 
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15. In view of the fact that virtually every form of reprisal was 
banned under Part IV of draft Protocol I, the French delegation 
should be congratulated on seeking to modify the situation, though 
its proposal might be considered premature. The President of the 
Diplomatic Conference himself had instructed Committee I to consider 
the question of reprisals in the light of the prohibitions adopted 
by Committee III at the second session. ~~ile several delegations 
had expressed doubt as to whether the question could be reconsidered, 
the Netherlands delegation was sure that Committee III had taken 
its decision on the understanding that the matter would be taken up 
again, in particular by a special working group on which represen
tatives from all the Committees would sit. It had been decided, in 
the meantime, that the question should be considered by Committee I. 
For the present the Netherlands delegation would like the Chairman 
of Committee I to tell members whether the President of the Conference 
had in fact wished the Committee to re-examine the prohibitions 
already adopted. If so, that should be done before the proposed 
new article was considered. 

16. tVhile he endorsed the position taken by the delegation of the 

Federal Republic of Germany, he considered that the reprisals 

mentioned in the Final Act of the Conference on Security and 

Co-operation in Europe were retaliatory measures rather than actual 

reprisals from the point of view of humanitarian law. 


17. The CHAIRMAN~ replying to the Netherlands representative's 
question concerning the Committee's mandate, quoted the following 
passage from the summary record of the thirty-first plenary meeting 
of the Conference (CDDH/SR. 31): iiThe General Commi tJee had there
fore voted to assign to Committee I the problem of reprisals as a 
whole, as presented in the two draft ProtocolslY. It was thus clear 
that Committee I was entitled to consider the question of reprisals. 

18. Mr. ABI-SAAB (Egypt) observed that the discussion of reprisals 
caused some embarrassment because it implied that in certain cases 
and under certain conditions, it was permissible to set aside the 
standards of humanitarian protection. That was the reason why the 
su~ject had been avoided at the Brussels Conference in 1874 and at 
The Hague Conference of 1899, both of which concerned the laws and 
customs of war. 

19. The only criterion which the Committee should apply in consi
dering the French proposal {DDDH/221/Rev.l) was its incidence on the 
Scope of humanitarian protection: would it be wider if the Protocol 
did not refer to reprisals at all or in case it included a provision 
such as the French proposal? A maximalist solution would be to 
include a general prohibition of reprisals. But previous inter
ventions in the discussions had demonstrated that such a solution 
waa unattainable under present circumstances. If no provision was 
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inc.luded the matter would continue to be subject to controversy 
beyond the sp;ecific prohibition in the Geneva Conventions of 
reprisals against protected persons and property. A strong party 
tempted to disregard humanitarian restraints could invoke his right 
to t:ake reprisa],s under general international law without necessarily 
respecting the admittedly blurred legal limitations on that 
institution; with the ensuing danger of eroding humanitarian law 
thr:-ouish reactio'n and counter-reaction. 

20. Would a provision regulating reprisals in Protocol I improve on 
th~t ,situation? The FreQch representative, in introducing the 
propo~al at the forty-third meeting (CDDH/I/SR.43), stated that it 
aimed at strengthening the provisions of Protocol I by providing 
aO creqible threat against those who committed serious and continuous 
v~()1.ations, albeit under clearly defined conditions in order to 
prevent abuse., Speakers critical of the French proposal argued 
that by permitting recourse to reprisals, it prevented the law from 
subsequently developing in the direction of a general prohibition of 
reprisals, and afforded an additional argument to those who sought 
to misuse them. To evaluate those criticisms, it was necessary to 
askwhethe~ ~. State seeking to misuse reprisals would have greater 
freedom or action if Protoriol I contained the French proposal than 
if it did not. That, in turn, required the examination of two 
fUl"'ther questions. 

21. First~ to what extent did the proposed text regulate, hence 
restrict, recourse to reprisals? In that respect, the French 
proposal provided, in paragraph 2, a precise and rigorous formulation 
of the conditions pla~ed upon such recourse: all other ef,forts to 
induce the. adverse party to comply with the law must have failed; 
the de'cision to have recourse to reprisals must have been ,taken at 
the highest level of the Government of the victim; and the party 
co~nitting the breach must have been given specific formal and 
prio~ warning that measures of reprisal would be taken if the breach 
trao cOntinued or renewed. Furthermore, paragraph 3 reiterated the 
l"equirement of strict proportionality between the breaches and 
reprisals. That was a cardinal principle for the prevention of 
abuses, which might need further elaboration. On the whole, however, 
the French proposal mad~ a positive contribution in defining the 
procedures to be followed and the conditions to be fulfilled before 
recourse to reprisals could be had. 

22. The other question pertained to the scope of the ban on 
reprisals. The French text provided that reprisals,must not invoke 
ani actions prohibited by the Geneva Conventions of 1949. The 
Conventions prohibited the taking of reprisals against protected 
persons, namely the wounded, sick and shipwrecked, prisoners of war, 
and civilians in the power' of the adverse party, as well as against 
protected installations and property. What was then omitted 
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the rules protecting civilians and civilian property and installations 
not in the power of the adverse Party and rules relating to the 
means and methods of combat. 

23. It should therefore be made clear whether the French proposal 
applied to draft Protocol I as a whole, including those fundamental 
provisions relating to the protection of civilians (which constituted 
the main achievement of the present Diplomatic Conference), or 
whether it was more restricted in scope. In the latter case~ the 
exact scope of the proposal would have to be determined before the 
humanitarian import of article 74 bis could be assessed. 

24. In any event, to seek to evade the serious problem of reprisals 

was not the ideal solution and was unlikely to benefit humanitarian 

law. 


25. Mr. Kun PAK (Republic of Korea) said that two points had to be 

considered with reference to the proposed article 74 bis. One was 

the repression of breaches by physical constraints and the other 

was the regulation or control of reprisals. 


26. Solution of the problem of repression of breaches depended, in 
the final analysis, upon the will of the parties to the conflict to 
comply with the obligations imposed upon them. One party to the 
conflict might, in the event of breaches, take preventive or penal 
measures, whereas the other party might not do so or might even 
allow additional breaches to be committed in spite of the protests 
and outcry of world opinion. It was hardly possible, during 
hostilities, to apply effective penal sanctions against the Party 
guilty of breaches. On the other hand, to wait until the end of 
hostilities in order to punish the loser by prosecuting him for war 
crimes would not improve matters. Moreover, many wars ended 
inconclusively, which meant that neither party could institute legal 
proceedings against war criminals. It was doubtless with such 
cons~derations in view that the French delegation had prepared the 
proposed article, which would fill a gap in the present system of 
repression of br~aches, and the French delegation should be congrat
ulated on its initiative. 

27. While the French proposal did not remove the danger of an 
increase in breaches on the grounds of reprisal, that was an 
unavoidable risk where reprisals were concerned. On the other hand, 
the proposal could prevent many abuses by clearly indicating the 
limits of what was permitted and lawful. 
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28. Draft article 74 bis could be improved upon and was certainly 
not the only possible solution. If those dele~ations which had 
criticized or rejected the French proposal were in a position to 
present anything better~ his delegation would be happy to consider 
their suggestions. Until they did so, it considered the proposal 
to be the only document likely to ensure a more effective repression 
of breaches and a more satisfactory regulation of reprisals. 

29. Mr. BABA (Uganda) said he would like to ask some questions 
about draft article 74 bis. Once it was admitted that one of the 
parties to the conflict had committed a serious, open and deliberate 
breach of its obligations 3 and that the victimized party had 
fulfilled the conditions listed in paragraph 2, who would decide 
whether the reprisals taken had or had not exceeded the extent of 
the breach committed? On the other hand, how could the victimized 
party be sure that the measures taken would oblige the adverse party 
to cease his breach? If the suffering inflicted was worse than that 
caused by the alleged breach, could the reprisals be considered a 
means of righting a wrong? Lastly, should reprisals be authorized 
between a strong and a weak country, when the victimized party was 
the weaker country? 

30. Mgr. LUONI (Holy See) stressed the full gravity of the point of 
conscience rais~d for the members of Committee I by the problem of 
reprisals, and it was certainly greatly to the credit of the French 
delegation to have brought that point before them. The reasons why 
that delegation had submitted a new draft article 74 bis, and why 
several others had supported it, were fully understandable. Faced 
with the practice of reprisals 3 becoming only too frequent in the 
world today~ there was undoubtedly a great temptation to seek to 
limit the damage by regulations. 

31. He wondered, however, whether such regulations, even were they 
restrictive, would really represent an advance and whether they 
would bring about a just solution. Would they be in conformity 
with the aims of the present Diplomatic Conference, which sought to 
put a more and more powerful brake on the inhumanity of war, in the 
hope of ridding mankind of war for all time? The final objective 
of the Conference was not to regulate war, but to construct peace. 
Peace, to quote the words of Paul VI in his message of I January 
1974 for the World Day of Peace, was "the goal of mankind in the 
process of its growing self-awareness and of the development of 
society on the face of the earth~:. It was based on respect for 
human dignity and should be a supreme moral goal for the conscience 
of mankind, an intrinsic requirement for the unity and solidarity 
of the human community. 
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32. Article 74 bis, as proposed (CDDH/I/221/Rev.I), was contrary 
to all those basIC""principles and the delegation of the Holy See 
could not endorse it. Indeed, to admit that a party to a conflict 
could, in certain more or less well-defined cases, have recourse to 
reprisals would sanction the idea that that lamentable practice was 
legitimate and would change it from a deplorable de facto practice 
to one regulated by law, which would be inadmissible. 

33. The proposed article and the discussion to which it had given 

rise certainly showed the weakness of the measures prescribed by 

existing instruments of humanitarian law which guaranteed respect 

for the prevailing rules, but those shortcomings were no justifi 

cation for the text proposed. 


34. It was incumbent on the international community to seek other 

legal and morally acceptable means of ensuring respect for 

humanitarian law. Some interesting proposals had been made on the 

subject. The system of international sanctions, as it already 

existed in the international economic sphere, could provide an 

example. It was precisely one of the tasks of the Conference to 

reflect on that problem and to find a satisfactory solution. 


35. Moreover, the delegation of the Holy See doubted whether 
article 74 bis, as submitted, cquld prevent any violation of 
humanitarian law. On the contrary, by making the principle of 
prohibition of reprisals less absolute, it would favour the increase 
of violence. Experience had shown that when a party thought that 
it was authorized to disregard humanitarian rules, the result, to 
quote the words of the Pope, was "the contention of ,blind and 
uncontrolled forces which alway~ involve human victims and 
incalculable and unimputable ruin;r. 

36. The delegation of the Holy See could not share the view 
expressed by some representatives who considered that a provision 
which set limits and conditions to recourse to reprisals would 
thereby make reprisals more acceptable. That was a fallacy, for 
respect for humanitarian law could not be assured by authorizing 
its violation, even in exceptional cases. 

37. It was obviously essential to find legal means of punishing 
violations of international humanitarian law, so that those who 
transgressed it would not feel tha~ they could do so with impunity. 
It was, however, unthinkable from tne legal standpoint that any 
means which were themselves a violation of humanitarian law could 
be codified. That would be neither more nor less than a revised 
and amended law of retaliation. 

http:CDDH/I/SR.48


CDDH/I/SR.48 - 92 

38. On the other hand~ a country which had suffered a violation and 
refrained from having ~ecourse to reprisals w0uld give the most 
striking practical proof of the value it attacned to respect for 
humanitarian rules in all circumstances and of the strength of its 
own determination to respect them. That was the only way of 
demonstrating the credibility and effectiveness of those rules. 

39. Pacta sunt servanda was the still valid axiom for those who 
desired to see effective relations between States~ the stability of 
justice between nations and the progress of international law for 
the good of all mankind. 

40. Mrs. BUJARD (International Committee of the Red Cross) said 
that~ in response to the wishes of the experts whom it had consulted 
in 1971, the ICRC had introduced article 74 entitled !VProhibition of 
reprisals and exceptional cases ll in the draft additional Protocol I 
of 1972. 

41. In paragraph 1 of that article~ the ICRC had reaffirmed the 
principle of the prohibition of reprisals against persons and 
property protected by the 1949 Geneva Conventions~ and the 
prohibition had been extended to cover persons and objects protected 
by Protocl I~ namely, the wounded~ the sick~ shipwrecked civilians, 
civilian medical, units and means of transport~ and the civilian 
population and the objects indispensable to their survival. 

42. In paragraph 2 of the same article, certain rules were set 
forth regulating and limiting recourse to reprisals~ taking into 
account the fact that reprisals were not yet subject to any general 
prohibitio~. Those rules were on the same Ii; 3S as the conditions 
laid down in paragraphs 2 and 3 of draft article 74 bis submitted 
by France (CDDH/I/221/Rev.l). 

43. Since the vast majority of participants at the second session 
of the Conference of Government Experts on the Reaffirmation and 
Development of International Humanitarian Law applicable in Armed 
Conflicts~ held in 1972 under the auspices of the ICRC, had felt 
that regulations on recourse to measures of reprisal had no place 
in an instrument concerned with international humanitarian law, the 
ICRC had given up the idea of inserting a general provision relating 
to the prohibition and regulation of such measures in draft Protocol 
I which was now before the Conference. Consequently, the ICRC had 
limited itself to including an absolute prohibition of reprisals in 
a number of provisions of draft Protocol I, namely, article 20 of 
Part II, article 46, paragraph 4, articles 48 and 49, paragraph 1, 
and article 66 of Part IV. Since then Committees II and III had 
progressed in their work and had taken the decisions of which all 
were aware. 
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44. That reminder of the earlier work of the ICRC should be useful 

to the tAJorking Group that would be required to make a detailed 

study of the proposed article 74 bis. The ICRC had no desire to 

prejudge the future work of the Committee, but it would nevertheless 

like to point out at the present stage that, if the Committee were 

to adopt a provision along the lines of the French proposal 
whatever its final form - the article should embody a clear and 

unequivocal reaffirmation of the absolute prohibition of reprisals 

laid down in the Geneva Conventions of 1949 and in The Hague 

Convention of 1954 for the Protection of Cultural Property in the 

Event of Armed Conflict. It should also include a prohibition of 

any counter measures against persons or property protected under 

the provisions of Part II of draft Protocol I - wounded, sick and 

shipwrecked,medical personnel, units and means of transport, which 

were in the same category as persons and objects protected by the 

Geneva Conventions. 


45. The ICRC would give its views, at the appropriate time, on 

other questions of substance raised by the French proposal. 


46. Mr. GIRARD (France) noted with regret that, whether 
deliberately or otherwise, some representatives had interpreted the 
French proposal as providing a loophole for evading th~ prohibitions 
concerning persons and objects protected by the Geneva Conventions 
of 1949. His delegation protested vehemently against any surih 
interpretation. It was clear in the proposed text that the measures 
contemplated included none of the acts prohibited by those Conventions. 
It was, of course, possible to criticize the text as not being 
drafted in sufficiently precise terms~. but it was no-t acting in 
good faith to interpret it as ~tating the opposite of what it 
clearly specified. 

47. As far as the prohibition of recourse to measures of reprisal 
proclaimed in the Final Act of the Conference on Security and 
Co-operation in Europe was concerned, the French delegation endorsed 
the views expressed on that subject by the Netherlands and the 
Federal Republic of Germany; but that prohibition did not apply to 
the cases with which the present Diplomatic Conference was concerned. 

48. He would not refer to all the objections and comments to which 
the French proposal had given rise. The great majority of delegations 
shared the concern felt by France and had already replied to them to 
a great extent. His delegation thanked them for their support and 
was resolved to take into account scruples which it shared. 

49. The French delegation wished to reaffirm the hope that the 
measures advocated as a last resort against deliberate violations 
of humanitarian law would never be applied and that the very threat 
of resorting to them would be sufficient to dissuade any would-be 
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perpetrator of such violations. It was necessary that any Government 
that infringed the rules of humanitarian law in an armed conflict 
should be fully aware that in so doing it was exposing its own 
population to acts similar to those which were being committed, on 
its orders~ against the population of the adverse party. 

50. One delegation had stated that it was not admissible to give 
the victim the right to violate the Conventions. It was easy enough, 
no doubt3 to uphold humanitarian ideals with high-sounding phrases 3 

but the French delegation could not agree that humanitarian law 
should result in protecting those who violated it at the expense of 
those who respected it. 

51. In the consideration of the proposal by the Working GrouP3 the 
French delegation would be open to all suggestions concerning the 
wording which would ensure a respect for the law that was not merely 
theoretical in the cases envisaged. 

New article 70 bis (Reprisals) (CDDH/225 and Corr.l, CDDH/226 and 
Corr.2; CDDH/III/103) 

52. Mr. KRIZ (Czechoslovakia) said that his delegation was in favour 
of the absolute prohibition of all measures ~f reprisa1 3 as laid 
down in the new Brticle 70 bis submitted by Poland (CDDH/III/I03). 
He pointed out that the Final Act of the Conference on Security and 
Co-operation in Europe showed a general tendency to prohibit such 
measures. 

53. Mr. KAKOLECKI (Poland) said that it seemed to him that the 
delegations which had spoken a3ainst the admissibility of reprisals 
were ipso facto, in favour of the spirit of the new article 70 bis 
submitted by his delegation (CDDH/III/I03). 

54. Mr. BETTAUER (United States of America) said that, while he had 
not spoken on article 74 bis, the United States delegation agreed 
with the views expressed by those delegations which had supported 
article 74 bis submitted by France. On the other hand 3 proposed 
article 70 bis submitted by Poland (CDDH/III/I03) was unacceptable. 
The United ,states delegation therefore thought that the question of 
reprisals should be studied on the basis of the French proposal. 

55. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) said that 
his delegation had already explained at the forty··seventh meeting 
(CDDH/I/SR.47) the reasons why it considered the French proposal 
unacceptable, as its adoption would lead to the retention and a kind 
of regulation of the taking of reprisals. The taking of reprisals 
against a civilian population must be prohibited, as laid down in 
the new article 70 bis submitted by Poland, which was in conformity 
with the wishes of many delegations. 
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56. Mrs. DARIIMAA (Mongolia) said that her delegation wholeheartedly 
supported article 70 bis submitted by Poland. The value of that 
text lay, firstly, in its solemn reaffirmation of the prohibition 
of any measures of reprisal against persons and objects protected 
by the Geneva Conventions of 1949 and by draft Protocol I - a 
prohibition which the nature of the protected persons and property, 
i.e. wounded, sick and shipwrecked, made imperative - and, secondly, 
in its confirmation of one of the major rules of international 
humanitarian law which it was the task of the Conference to promote. 

57. Her delegation had nothing to add to the basic objections made 
to the French proposal (CDDH/I/221/Rev.I). The problems it raised 
were obviously very delicate and complicated, but the principle of 
prohibition of recourse to reprisals must be irrevocable. It was 
by imposing that principle on a world-wide scale that the Diplomatic 
Conference could make a fruitful contribution to the development 
of humanitarian law. 

The meeting rose at 12.30 p.m. 
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SUi\,[,IARY RECORD OF THE FORTY-NINTH MEETING 

held on Monday, 3 May 1976, at 10.20 a.m. 

Chairman: IVIr. OFSTAD (Norway) 

CONSIDER,".TION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Art5.clc 75 - Perfidious use of the protective signs (CDDH/l, 

CDDH/225 and Corr.l, CDDH/226 and Corr.2; CDDH/I/254~ CDDH/I/303, 

CDDH/I/305, CDDH/I/314) (continued)* 


1. Mrs. BUJARD (International Committee of the Red Cross) 
explained that article 75 applied not merely to Protocol I, but 
also to the Geneva Conventions s in which it was designed to fill 
a gap; the aim was to rectify an oversight by the' Diplon:8.tic 
Conference of 1949 for the Establishment of International 
Conventions for the Protection of Victims of War, which had failed 
to lay dmm that misuse of the protective sign of the Red Cross 
(Red Crescent, Red Lion and Sun) would be a grave breach of the 
Conventions. True, perfidious use of the sign of the Red Cros~ 
did not ~ome automatically under the system of repression of grave 
breaches established in 19 119, "'Thich was designed to repress 
breaches committed against protected persons or protected objects. 
For all that, the lack of a provision concerning the sign of the 
Red Cross was a ve~y serious gap, for perfidious use of the 
protecti ve oign in order to deceive the adversary would tend to 
weake~ resp2ct for the sign, and that was already happening, as 
recent events showed. The reaffirmation in draft Protocol I 
of exist:in~ signs and the creation of new signs and'markings 
thus off2l'cd an opportunity to rectify the situation. 

2. In line with the wishes expressed by the experts consulted, 
artic~e 75 would cover not merely perfidious use of the protective 
sign of the Red Cross, but also perfidious use of other protective 
signs mentioned in draft Protocol I and in the other legal 
instruments to which it made reference. 

3. Essenti2lly, the following signs and markings were involved: 
the protective emblem of the Red Cross (Red Crescent, Red Lion and 
Sun); distinctive signals for the exclusive use of medical units 
and me2ns of transport (article 8, sub-paragraph (f) - which had 
not yet been adopted); other protective emblems, signs or signals 

* R~sumed from the forty-fifth meeting. 
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recognized internationally, including the flag of truce~ and the 
protective emble~ of cultural property (article 36 5 adopted by 
Committee III); signs for mar1dng of non-def0 nded localities and 
demilitari~ed zones on the creation of which ~he parties to the 
conflict might agree (articles 52 and 53~ adopted by Committee III); 
civil defence signs (article 59~ considered by Committee II~ but 
not yet adopted). 

4. A complete 9 and more precise, list of the signs covered by 
article 75 could be drawn up once Committees II and III had 
completed their work. 

5. Article 75 made perfidious use of the signs in question a grave 
breach~ perfidious use being defir.ed as use inviting the confidence 
of the enemy with intent to betray that confidence. A similar 
form of words also appeared in article 35, at present under study 
by the. Working Group of Committee III. The latter Committee had 
not yet completed its work, but it would appear that the definition 
of perfidy would be amended on the following lines: ;, Acts inviting 
the confidence of an adversary that he is entitled to, or is 
obliged to accord, protection under international law applicable 
in armed conflicts s with intent to betray that confidence~ shall 
constitute perfidy';. Account should be taken of that definition 
in the final dra~ting of article 75. 

6. rllr. MILLER (Canada), introducing the amendment to article 75 
of draft Protocol I sponsored by Canada, the Federal Republic of 
Germany, Nicaragua and the Philippines (CDDH/I/3l4)~ said that 
there was no political motive behind the proposal, nor did it in 
any way seek to produce a political reaction. However, in view 
of the iml=_ications of certain de facto situa-ions, discussion 
of the amendment might be freer and fuller in a working group 
than in the Committee. 

7. The amendment closely followed the ICRe text and simply added 
to the protective signs or markings recognized by the Geneva 
Conventions or draft Protocol I those which were used by one 0f 
the High Contracting Parties and of which notice had been given 
to the adverse party through the Protecting Power or the Inter
national Committee of the Red Cross or some other impartial 
international humanitarian organiza~ion. 

8. The existence of many other protective sie;ns and markings had 
been recognized, e.g., by Committee III when it had adopted 
article 36 of draft Protocol I at the second session of the 
Diplomatic Conference. The second sentence of p&ragraph I of that 
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article read as follows: ;;It is also forbidden to misuse deliber
ately in armed conflict other internationally recognized protective 
emblems, signs or signals, including the flag of truce, and the 
protective emblem of cultural propertyl:. The purpose of the 
amendment was to insert a provision matching that provision of 
article 36 in article 75. It was in no way intended to create 
new signs; the amendment merely took account of those already 
existing and was designed to ensure that they were used for 
humanitarian purposes by making it a grave breach to misuse them. 
Nor was the procedure of notifying the adverse party a new one. 
Moreover, the notification of a protective sign to an adverse 
party obviously did not imply any official or unofficial 
recognition of that sign by that party. 

9. The amendment should therefore raise no fears of any 

proliferation of protective signs: far from encouraging 

proliferation, it would discourage it~ since any perfidious use 

of such signs would incur penal sanctions for which there was at 

present no provision in either the Geneva Conventions or 

Protocol I. 


10. Mr. ABI-SAAB (Egypt) said that he regarded article 75 as an 
important reaffirmation of a basic principle of humanitarian law 
and that~ as such, he could accept it in principle. But the 
text of article 75 did not follow the wording used in the other 
articles relating to protective signs (which adopted an enumerative 
approach); in that respect, the Australian amendment (CDDH/I/254) 
seemed preferable. 

11. He was strongly opposed to amendment CDDH/I/314~ from both 

the procedural and the sUbstantive points of view. 


12. So far as the procedural aspect was concerned, new protective 
signs should not be dealt with in article 75 on perfidy, but in 
the articles dealing with recognized signs. 

13. From the point of view of substance) the amendment ran counter 
to the system underlying both the Geneva Conventions and the 
draft Protocols, whereby the protection afforded was limited to· 
a very small number of signs generally recognized in international 
instruments and by all the States Parties to the Geneva Conventions, 
the purpose being to prevent any confusion as far as possible and 
to make protection as absolute as possible. To adopt amendment 
CDDH/I/314 would be to open Pandora's box and would lead to the 
appearance of innumerable protective signs; which would prove 
worthless precisely because of their numbers. Amendment CDDH/I/314 
was therefore extremely dangerous and should not be referred to 
the Working Group, in which, after all. not all delegations 
participated. 
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14. Mr. GRANDISON (United States of America) introduced his 
delegation's amendment to article 75 (CDDH/I/305)~ the purpose of 
which was to replace the words "when the use invites the confidence 
of the enemy with the intent to betray that confidence i

, by the 
words ~when the use involves a violation of article 35 of the 
present Protocol". 

15. The purpose of the amendment was to call attention to the 

need to arrive at a text for article 75 that was consistent with 

article 35 as adopted by Committee III. 


16. His delegation had always maintained that; because of their 
importance~ which made them extraditable offences~ grave breaches 
should be confined to those that were serious by their very nature 
and clearly and precisely defined. It was important to specify 
in article 75~ either by a reference to article 35 or in the text 
of article 75 itself j that grave breaches meant those which 
resulted in the killing, injury or capture of an adversary. 

17. The expression ';confidence of the adversary'; used in the 
existing text should be clarified through the inclusion in 
article 75 of wording to the effect that acts of perfi~y meant 
those inviting-the confidence of an adverse party that he was 
entitled to or obliged to accord protection under international law. 

18. His delegation supported amendment CDDH/I/3l4. 

19. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said he 
supported the ICRC's text of article 75: the perfidious use of 
the Red Gross sign and other protective signs recognized by the· 
1949 Geneva Conventions and by the draft Protocols~ should be 
categorically prohibited; it was a serious breach and should be 
treated as such~ with all the ensuing consequences. The number of 
such protective signs should be strictly limited; that was the 
most reasonable and practical solution. To permit any undue 
proliferation of them would be to devalue them and cause 
inVOluntary errors, and that would jeopardize their essential role, 
i.e. their protective functioning. For that reason his delegation 
could not agree to amendment CDDH/I!314. 

20.. The amendment involved another risk because ,it would allow 
one of the High Contracting Parties, at its discretion, to make a 
unilateral declaration concerning the use of a distinctive sign. 

21. He questioned the wisdom of amendment CDDH/I/305~ which 
proposed the insertion of the words ";\'when.the use involves a 
violation of article 35 of the present Protocol'l.. It was better to 
avoid such internal references since experience had shown that they 
were difficult to interpret in practice. It was better to be 
over-explicit than not explicit enough. 
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22. Amendment CDDH/I/254 submitted by Australia was in some ways 
an improvement on the ICRC text, since it contained a full list 
of protective signs and would facilitate the implementation of 
article 75, but at the present stage in the work of the Conference, 
when not all the articles in draft Protocol I had been finalized, 
it was perhaps too soon to make such a list. Nevertheless the 
Working Group should take the amendment into account. 

23. Mr. KUNUGI (Japan) said that ;'the perfidious use of the 
protective signs" should be included in the list of acts 
constituting grave breaches to be included in article 74. Such 
an act, however, should only be considered as a grave breach if 
it resulted in the killing, injury or capture of the adversary. 
His delegation supported the proposal to link the provision of 
article 74 dealing with the repression of iigrave breaches" and 
the provision of article 35, paragraph 1, prohibiting resort to 
perfidy. For that purpose it would be sufficient to add the 
words I'in violation of article 35'; to the phrase in article 74 
describing the perfidious use of protective signs as a grave breach. 

24. Mr. ABU-GOURA (Jordan) observed that at the XXth Internati lnal 
Conference of the Red Cross at Vienna in 1965 and the World Red 
Cross Conference on Peace at Belgrade in 1975, the participants 
had opposed the addition of other protective signs to those already 
recognized. The adoption of amendment CDDH/I/314 would in the end 
lead to any and every national or racial sign being used, whereas 
the red cross, having lost all religious significance, had become 
a universally accepted humanitarian sign, as the name HLeague of 
Red Cross Societies ,; indicated. Amendment CDDH/I/3l4 would cause 
confusion, and he therefore opposed it. 

25. Mr. !V1UDARRIS (Saudi Arabia) said that his delegation fully 
supported article 75 of draft Protocol I as formulated by the 
ICRC. The respect for and proper use of the recognized protective 
signs were vital to the humanitarian cause. Article 75 of draft 
Pr6tocol I iQ its present form filled the existing gap in the 
provisions of the Geneva Conventions of 1949 concerning the 
perfidious use of the protective signs. 

26. His delegation wondered whether the revised version in 
amendment CDDH/I/314 was consistent with the mandate given to the 
Conference by article 1 of draft Protocol Is whereby the additional 
Protocol was to ;;supplement the Geneva Conventions ,; but not to 
try to amend them. The proposal in document CDDH/I/314 would 
invoke amendments, in particular to Article 38 of the first Geneva 
Convention of 1949 and Article 41 of the second. Such changes 
might conceivably be acceptable if they served to strengthen 
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humanitarian law; the proposal in question~ however 3 would not 
only weaken the Conventions but undermine the application of 
humanitarian law by leaving the way open for any na.tional or 
racial emblems to be imposed as protective signs. The draft 
additional Protocols had been drawn up very carefully after many 
different sessions of the Conference of Government Experts for 
the Reaffirmation and Development of International Humanitarian 
Law applicable in Armed Conflicts. The participants had already 
at that stage decided against the adoption of new protective signs, 
and some had gone so far as to ask for the use of a single sign3 
in order to avoid confusion. It would be advisable to keep to the 
existing protective signs, in order to ensure the effective 
application of the Geneva Conventions and the Protocols. 

27. He was doubtful of the motives behind amendment CDDH/I/314 
and feared that 3 if it were adopted, it might have very grave 
implications for international humanitarian law. 

28. Despite the statements of the Canadian representative, the 
Saudi Arabian delegation remained convinced that the amendment 
would in itself encourage the indiscriminate use of any and every 
racial or national emblem. It could therefore not accept the 
revised text of article 75 submitted by Canada. 

29. Mr. AL-FALLOUJI (Iraq) considered it a matter of great urgency 
that Protocol I should include an article such as article 75 
on l;the perfidious use of protective signs\;, so as to strengthen 
and complete the Geneva Conventions. 

30. In his view amendment CDDH/I/314 was fraught with many dangers. 
The very concept of perfidy was treated as secondary. Not only 
was the amendment out of place in Protocol I, but it put at risk 
the whole system of clearly recognizable protective signs. It was 
supposed to widen the existing system but would in fact only weaken 
it. In any case the question had already been fully discussed, and 
there was no point in going over the same ground again. Discussions 
of that sort were liable to degenerate into political debates and 
jeopardize the success of the Conference. He therefore strongly 
opposed the amendment. 

31. Mr. SAMAD (Afghanistan) thought that the Australian amendment 
(CDDH/I!2S4) would be an improvement. He was opposed, however, 
to amendment CDDH/I/314, which was likely to result in a 
proliferation of protective signs. 
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32. i·1r. BLOEIvIBERGEN (Netherlands) stressed that it was 
absolutely essential for protective signs to be respected. He 
therefore supported the efforts to discourage their perfidious 
use and to make such misuse a grave breach of the Conventions and 
Protocols. 

33. The original 
point: in order 
article should me
point was brought 

text 
to make 
ntion 
out 

of article 75 was not clear enough on 
the act of perfidy punishable" the 

the purpose or purposes of such acts. 
clearly in the United States amendment 

one 

That 

(CDDH/I/305). The perfidious use of protective signs could only 
be regarded as a grave breach of the Conventions when it involved 
a violation of article 35 of Protocol I. ~rhe acts to be regarded 
as grave breaches should be explicitly spelt out. His delegation 
thus fully supported the United States amendment. 

34. Mrs. DARIIMAA (Mongolia)~ speaking as co-sponsor with the 
United Republic of Tanzania and Uganda of amendment CDDH/I/313" 
said that f1ongolia~ opposing the policy of apartheid" had signed 
an international convention against apartheid and racial 
discrimination. The amendment. however. did not directly involve 
the substance of article 75. She supported the ICRC proposal, 
which in her view provided an adequate basis for the discussion 
on article 75. 

35. In regard to amendment CDDH/I/314, she did not propose to 
repeat the arguments already put forward by other delegations to 
the effect that it was liable to create dangerous complications. 
It provided for "protec ti ve signs or markings ... US,ed by one of 
the High Contracting Parties, of which notice had been given to 
the adverse party through the Protecting Power or the International 
Committee of the Red Cross or some other impartial international 
humanitarian organization;. 

36. The signs in question could thus be new signs, other than 
those mentioned in the international conventions~ used unilaterally 
by any party to a conflict) and there was no provision requiring 
the agreement of the adverse party to be obtained to the use of 
such signs: the information was merely conveyed that they existed. 
To adopt the amendment would thus be not only to risk creating a 
useless multiplicity of protective signs and signals; it might 
also have very serious consequences in cases of armed conflict. 
Her delegation was therefore unable to support it. 
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37. Mr. EL-FATTAL (Syrian Arab Republic) said that nobody 
questioned the fact that the Cormnitteeis task was to fill the 
gaps in the Geneva Conventions of 1949; the.:..im, however, was 
to supplement, rather than modify, those Conventions. They had 
not taken into consideration the perfidious use of the protective 
signs~ which was a grave breach, and thus a war crime. A 
distinction should, however, be made between such perfidious use 
and other acts of war undertaken in bad faith and with the 
intention to mislead; and the signs in question should be clearly 
defined. The use of other signs was a misuse. and the Committee 
should take a very clear stand on the whole problem. 

38. The ICRC draft was in keeping with the spirit of the 
Conventions. The Australian proposal (CDDH/I/254) afforded a 
good basis for discussion, and would be a helpful addition to 
the Conventions. As to amendment CDDH/I/314. which was no doubt 
put forward with good intentions, it had the drawback of 
involving the recognition of signs which were not recognized in 
the international conventions. 

39. The texts under consideration aimed at protecting victims 
and no policy which might run counter to that purpose should be 
.adopted. 

40. Mr. BEN ACHOUR (Tunisia) said that, in principle, he fully 
approved of the text of article 75 submitted by the IeRC, but 
could not support amendment CDDH/I/314, which he considered highly 
dangerous and disturbing. It provided that, in addition to the 
red cross sign and other protective signs and markings recognized 
by the Geneva Conventions or the Protocols, new signs could be 
used by a High Contracting Party merely after giving notice to the 
adverse party. Several delegations had pointed out the risks of 
adopting that proposal. From the legal standpoint, such a text 
would undermine the essential unity of the Geneva Conventions and 
subsequent protocols. As had been said, article 36 of draft 
Protocol I, adopted at the second session of the Diplomatic 
Conference in 1975, had settled the matter once and for all, 
and it would be unwise to raise it again. Humanitarian law aimed 
at setting up a system which would have unity. The proposal 
put forward by Canada, the Federal Republic of Germany, Nicaragua 
and the Philippines (CDDH/I/314). however, was likely to destroy 
that unity. which had existed since the end of the nineteenth 
century. For all those reasons, his delegation found amendment 
CDDH/I/31'[ unacceptable. 
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41. Mr. AL-FALLOUJI (Iraq) speaking on a point of order~ said that 
it seemed to him that some members of the Committee who were on the 
list of speakers were not in fact speaking. If they did not intend 
to do so~ the Committee could take a decision forthwith on 
amendment CDDH/I/314. He asked the Chairman to consult the members 
concerned. 

42. ~Uss AKUFFO (Ghana). Mr. CARNAUBA (Brazil) and M,r.CHQUIREF 
(Algeria) said that they would forgo their C'ight to speak for the 

moment. 


43. Miss POMETTA (Swi~zerland) recalled that in document 
CDDH/I/303, the Swiss delegation had proposed the deletion of 
article 75 for methodological reasons and also because the abuse of 
protective signs was ~n any case covered by the rules of inter
national l.aw condemning peri'idy. 

44. Amendment CDDH/1/ 314 1'I'1S fraught with real dangers and was 
likely, as had been emphapized by the ~epresentatives of the 
Ukrainian Soviet Socialist Republic and Afghanistan J in particular, 
to cause a proliferation of protective signs. The procedure laid 
down in that amendment could give rise to confusion. How to 
determine, for example, in case of conflict what was a truly 
impartial humanitar~an body. Was the door not being opened to 
political disputes at R time when victims of conf1icts would have 
the greatest need of automatic machinery for their protection? 
The protective signs already recognized were not national or 
religious emblems but were protective humanitarian signs. The fewer 
they were ~ the more their universal character \·ruld be recognized. 

45. Mr. MISHRA (India), speaking on a point of order, suggested 
that if no one wished to speak in favour of amendment CDDH/I/314, 
it should be put to the vote and the other matters referred to 
the Working Gronp. 

46. Mr. FREELAND (Uni"C,ed Kingdom) said that his delegation would 
not comment on-the ~mendments to article 75 until they had been 
considered by the Working Group. With regard to the Indian 
representative's proposal, arguments had been put forward both for 
and against amendment CDDH/I/314. The arguments differed widely 
and had not convinced him. It would be over-hasty to reject the 
amendment immediately, The wisest thing would be to follow normal 
practice - i.e_~ to let the Working Group discuss the matter 
further before coming to a decision. 

http:CDDH/I/SR.49


CDDH/I/SR.49 - 106 

47. Mr. MILLER (Canada) considered that the very instructive and 
interesting discussion which had just taken place had shown that 
amendment CDDH/I/314 was not I'ully understoou. The united 
Kingdom representative had been right in his view that it was too 
early at the present stage to take a vo~e and that discussion 
should continue in the Working Group. 

48. Mr. HUDARRIS (Saudi Arabia) agreed with the Indian representa
tive that amendment CDDH/I/314 should be put to the vote. 

49. Mr. AL-FALLOUJI (Iraq) agreed. According to the rules of 
procedure~ when all the speakers on the list had spoken, the body 
in question had to take a decision. The situation seemed clear. 
None of the speakers had spoken in favour of the proposal submitted 
by Canada, the Fedel"al Republic of Germany, Nicaragua and the 
Philippines (CDDH/I/314). The rules of procedure should be applied 
and the Indian proposal should be adopted, in order to facilitate 
further discussion. 

50. Mr. MILLER (Canada) did not agree that every speaker had 
opp~s~d amendment CDDH/I/3l4; on the contrary. it seemed to have 
interested several countri8s. The wisest course of action would 
therefore be to postpone a vote lmtil the fiftieth meeting. 

51. The CHAIRMAN agreed. 

52. Mr. MISHRA (India), speaking on a point of order, pointed out 
that he had made a formal proposal that amendment CDDH/I/314 should 
be put to the vote and that the other amendments should be· referred 
to the Walking Group. However; the Chairman had not put the 
matter to the members of the Committee. 

53. Mr. BETTAUER (United States of America), speaking on a point of 
order~ referred To }:'ule 26 of the rules of procedure, under which 
during the discussion of any matter, a representative might move the 
suspension or the adjournment of the meeting. He moved the 
adjournment of the meeting. 

54. The CHAI~MN, at the request of Mr. ABI-SAAB (Egypt), put 
the motion of the Uriited States representative to the vote. 

There were 26 votes in favour and 26 against~ with 4 
abstentions. The motion was not adopted. 
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55. 	 The CHAIRMAN put the Indian proposal to the vote. 

By 38 votes to 22~ with one abstention, it was decided 
that amendment CDDH/I/3l4 should be put to the vote. 

56. Mr. GIRARD (France), speaking on a point of order~ said 
that he had not participated in the last vote because the matter 
at issue had not been clearly defined. 

57. 	 Mr. MISHRA (India) repeated his proposal. 

Amendment CDDH/I/3l4 was rejected by 43 votes to 5. with 
21 	abstentions . 

. The meeting rose at 12.50 p.m. 
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SUMMARY RECORD OF THE FIFTIETH MEETING 

held on Tuesday; 4 May 1976 j at 10.25 a.m. 

Chairman: Mr. OFSTAD (Norway) 

ORGANIZATION OF HORK 

1. The CHAIRMAN read out a note in which the Secretary-General 
said that the Drafting Committee would meet from 2.30 to 4 p.m. and 
the Committees or their Working Groups (or the Drafting Committee of 
Committee II) from 4 to 7 p.m. on JI10ndaysj l'Jednesdays and Fridays. 
The Technical Sub-Committee of Committee II j 'i,lhose work would not 
interfere with that of the Drafting Committee j could meet at 3 p.m. 
on the same days. Committees or their subsidiary bodies could 
meet from 3 to 7 p.m. on Tuesdays and Thursdays. 

2. Referring to the forty-ninth meeting of Committee I 

(CDDH/I/SR.49)j he said that draft articles 70 bis j 74 j 74 bis and 

75 would be transmitted to Working Group A if the members oythe 

Committee had no objection. 


It was so agreed. 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued) 

New article 75 bis - Repatriation on close of hostilities 

(CDDH/225 and Corr.l, CDDH/226 and Corr.2; CDDH/I/22) 


3. The CHAIID1AN invited the representative of Pakistan to 
introduce the new article 75 bis proposed by his delegation 
( CD DH I II2 2 ) . 

4. Mr. HUSSAIN (Pakistan) emphasized the importance of protectin~ 
prisoners of war and civiliar; internees under humanitarian law. Two 
of the Geneva Conventions of 1949, the third and the fourthj dealt 
with the amelioration of their plight and their repatriation. The 
reason for the vlOrk on humanitarian la\.li which had been going on 
since 1949 was the inadequacy of some of the provisions of the 
Conventions; the point was that parties to conflicts had sometimes 
evaded them and sidetracked the attention of the international 
community by raising questions unrelated to the actual situation. 
Prisoners in the hands of one party to a conflict or of an 
Occupying Power had suffered interminably from confinement 3 

maltreatment j undernourishment and even brainwashing~ while the 
victorious party had used their detention as a lever to extract 
political or other advantages. 
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5. The provisions of Articles 132 to 134 of the fourth Geneva 
Convention needed strengthening to prevent situations of that kind, 
and that was why his delegation had proposed draft article 75 bis~ 
as reproduced in document CDDH/I/22. The text, entitled 
"Repatriation on close ofhostilities il 

, emphasized the requirements 
of Articles 132 to 134 of the fourth Geneva Convention of 1949 on 
the protection of civilian persons in time of war. It also 
emphasized the gravity of the crime of extracting political or 
other advantages in exchange for the release or repatriation of 
prisoners of war and civilian internees. The aim of the new 
article was to make the repatriation of such persons mandatory 
immediately upon the cessation of hostilities. 

6. To ensure that the provisions were applied~ his delegation had 
proposed that any breach of the Geneva Conventions and Protocol I 
should be classified as a grave breach. That was the least the 
international community could do to ensure the observance of 
humanitarian law in that connexion. 

7. ~ome prisoners of war or internees might refuse to be 
repatriated, a matter on which he referred to the ICRC commentaries 
on the third Geneva Convention of 1949. However, it was unlikely 
that large numbers of prisoners would refuse repatriation, a.nd so 
there was no need to adopt a formal provision on that point. 

8. Mr. GLORIA (Philippines) and Mr. JOMARD (Iraq) fully supported 
the Pakistan amendment, which in their view was entirely in 
conformity with the principles of humanitarian law. 

9. Mr. de BREUCKER (Belgium) said that, although the intention 
behind the wording of paragraph 1 of proposed article 75 bis was 
sound, his first reaction was that the text was less precise than 
the provisions of Article 118 of the third Geneva Convention of 
1949. It was well known that in a recent conflict the provisions 
of Article 118 had not been observed. It would~ however, be 
desirable to check carefully whether the wording of the new 
article 75 bis really served to strengthen the application of the 
law. Failing that, a resolution would be a better way of 
dealing with the failure to apply provisions of international 
instruments. 

10. The wording of paragraph 2 seemed unsatisfactory to his 
delegation, which also regretted that certain provisions of the 
Geneva Conventions were not always applied as they should be. 
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11. rllr. PARTSCH (Federal Republic of Germany), referring to 
Article 118 of the third Geneva Convention of 1949, considered that 
the Pakistan amendment introduced a fresh element, namely the idea 
of political or other advantage which one of the parties to the 
conflict might try to extract. It therefore deserved consideration 
by the Committee and the Conference. 

12. Mr. AREBI (Libyan Arab Republic) fully supported the new 

article 75 bis proposed by the representative of Pakistan 

(CDDHII/22 )-.-'I'he aim of the text was fundamentally humanitarian 

and its importance was all the greater in that many modern wars 

produced an ever-increasing number of homeless persons. whose 

numbers in some cases ran into millions. However, paragraph 1 of 

the proposal might be worded more precisely, particularly as 

regards the words "to extract any political or other advantage". 

Also, the words ;;Delay in the repatriation" in paragraph 2 were 

too broad and therefore too vague. It would be essential, without 

re~tricting its scope, to exclude any chance of differing . 

constructions being placed on the text, which might thus be 

improved on those two particular points. 


13. Mr. GIRARD (France) supported the Pakistan proposal, which 
had its place among the humanitarian provisions being considered 
by the Conference. He had no reservations on paragraph 1, but 
paragraph 2 called for careful consideration. He wondered where 
exactly those provisions should appear. The idea of delay 
referred to needed closer definition. The text also seemed to 
prejudge the outcome of the debate still in progress on the 
general problem of grave breaches. 

14. Mr. MILLER (Canada) said that in principle he supported the _ 
new article 75 bis proposed by Pakistan. which was in line with the 
provisions of draft Protocol I already adopted. He had; however, 
reservations on paragraph 2, and particularly on the idea of delay 
in repatriation. Also, the list of grave breaches would, of course, 
have to be completed first. 

15. Mr. SPERDUTI (Italy) shared the thinking that lay behind the 
Pakistan proposal. He supported paragraph 1 but was hesitant about 
the wording of paragraph 2, for the list of breaches of Protocol I 
was still far from having been established. A breach, even if not 
considered grave, ~ould still come under the rules applicable to 
breaches other than grave breaches. Also, paragraph 2 raised the 
questien of the responsibility of States parties to a conflict. 

16. '1'he problem also came up in the last four lines of paragraph 1 
of article 75 bis, which took into account political reasons which 
might delay the release of prisoners. 
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17. Mr. MURILLO RUBIERA (Spain) thought that the Pakistan amendment 
(CDDH/I/22) was a contribution to the development of humanitarian 
law and was worthy of the Conference's attention. 

18. Paragraph 1 was an improvement on the legal situation under 
the Geneva Conventions of 1949, particularly the third and fourth, 
with regard to repatriation of prisoners of war and civi~ian 
internees. 

19. He was not completely opposed to paragraph 2 of the proposed 
text, but thought that care vvas needed because making an act a 
grave breach was an important matter. The national and inter
national consequences of any system of punishment adopted would 
have to be considered, and paragraph 2 would have to be studied more 
closely once the list of grave breaches had been completed. 

20. Mr. KUNUGI (Japan) supported paragraph 1 of new article 75 bis 
proposed by Pakistan, but reserved his position on paragraph 2, 
since he had some doubts about the possibility of applying the 
proposal; it needed to be considered in relationship to article 74 
of the draft Protocol, the scope of which haj still not been 
settled. He hoped that the various points of view so far expressed 
could be reconciled. 

21. Mr. KUSSBACH (Austria) supported the idea behind the Pakistan 
amendment, which was without any doubt likely to produce appreciable 
improvements in the protection of prisoners of war and civilian 
internees. Paragraph 1 of article 75 bis strengthened the existing 
law. As regards paragraph 2, he shared the fears of other 
representatives that the definition of a grave breach might not be 
applicable in municipal law; perhaps the Working Group could find 
an appropriate wording which would be consistent with the four 
Conventions. 

22. Mr. PILLOUD (International COlmni ttee of the Red Cross) said 
that he had noted the Pakistan amendment with interest. 

23. With regard to paragraph 1 of article 75 bis, it should be 
noted that Article 118 of the third Geneva Convention of 1949 stated 
that ';Prisoners of war shall be released and repatriated without 
delay after the cessation of active hostilities;'. Any delay was 
therefore a breach of the Conventions 5 whether prisoners .were 
detained as a means of applying pressure to obtain political 
advantages or because they were used for reconstruction work as 
reparation or because they would be unable to find anywhere to live 
in their own countries. It would therefore be better not to pick out 
one of those reasons and put it in a separate article. The paragraph 
should be worded in such a way as not to weaken the general principle 
laid down in the third Convention. 
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24. Paragraph 2 made delay in repatriation a grave breach~ but it 

did not appear in Article 130 of the third Convention; it might 

therefore be explicitly mentioned in Protocol I. It would then be 

a crime that could be committed only by Governments. 


Article 76 - Failure to act (CDDH/I. CDDH/225 and Corr.l, 

CDDH/226 and Corr.2; CDDH/I/74" CDDH/I/306) (continued)* 


25. Mrs. BUJARD (International Committee of the Red Cross) pointed 
out that the IeRC had included article 76 (Failure to act) and 
article 77 (Superior orders) in draft Protocol I at the request of 
many experts. Those articles were concerned with delicate questions 
which had not yet been satisfactorily dealt with in international 
law ~ and which to some extent went beyond the scope of the Protocol. 
If those provisions were to give rise to serious divergences which 
made it impossible to find a solution acceptable to all, it would 
be better not to insist on them. 

26. Article 76, like article 75, was valid not only for Protocol I, 
but also for the Geneva Conventions. Paragraph 1 was less strict 
than the relevant provisions of the Geneva Conventions which it 
aimed at perfecting and which, in respect of vrave breaches laid 
down that the High Contracting Parties must enact any legislation 
necessary to provide effective penal sanctions. Article 76 was 
nevertheless stricter than the provisions of the Conventions on other 
breaches, under which the High Contracting Parties must take 
measures necessary for the suppression of those acts: the High 
Contracting Parties should in future repress breaches of the 
Conventions and of Protocol I resulting from a fai14re to perform 
a'duty to act. 

27. The text was, in essence, based on two considerations: first, 
paragraph 1 applied not merely to failures to perform a duty to act 
which constituted grave breaches, but to any failure to act which 
constituted a breach; second, account had been taken, in accordance 
with the wishes of the experts consulted, of the appreciable 
differences between different national penal systems, some of which 
did not provide fo~ failure to act. Despite those difficulties, 
the ICRC had bowed to the wishes of those for whom the failure of 
the officer-in~charge of a prisoner-of-war camp to provide food for 
his prisoners or a non-commissioned officer to stop a mob lynching 
prisoners of war constituted breaches which could not be left 
unpunished. 

* Resumed from the forty~fifth meeting. 
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28. Paragraph 2 was concerned with the penal responsibility 

of a superior who,knew that one of his subordinates was committing 

a breach and allowed it to go unpunished. Some experts had 

sugges'ted tha.t three conditions should be fulfilled for establish

ment of a superior's penal responsibility: that the superior knew 

that a breach was being committed; that he had the power to 

prevent it; and that he did nothing to prevent it. 


29. Mr. EL-FATTAL (Syrian Arab Republic) said that after hearing 

the comments of the JCRC representative, he did not feel it 

necessary for his amendment (CDDH/I/74) to be considered by the 

Committee. 


30. Mr. BETTAUER (United States of America) said that he supported 
the text proposed by the ICRC for article 76~ and that his country's 
amendments (CDDH/I/306) were essentially technical modifications 
designed to make the article clearer; the amendments could be 
studied by the Working Group. It was also proposed that~ in the 
English text ~ the words ,'to perform a duty to act;; should be 
replaced by Hto act when under a duty to do SO". In paragraph 2 
the word'pena1 11 would be deleted, for the article also covered 
ordinary breaches for which there could be other penalties. In 
addition~ the words Hin the circumstances at the time;' ~ which 
already appeare~ in article 77~ had been added. Also~ in the English 
text, the words Hor would commit;; had been replaced by lIor was going 
to commit,~ . Finally ~ the word ;; feasible;' had been inserted before 
1'measures;1 for ~ in certain circumstances ~ it might not be feasible 
to prevent a breach. 

31. Mr. SCHUTTE (Netherlands) said that recognition in written 
international law of individual responsibility of superiors who~ 
without excuse~ failed to do all in their power to prevent the 
commission of war crimes by their subordinates supplemented the 
principle contained in article 779 according to which subordinates 
were individually responsiblei'or war crimes which they had 
committed~ ,E?ven when acting under superior orders. 

32. The principle set out in article 76 was not a new one. 
Alt}:lOUgh it. did .pot appear in' the Charter and the Judgement of the 
NUrnl:>erg tribunal it had nevertheless played an important part in 
po'st:"warj urisprudence. ' 

33. Irt gen:eral~ the responsibility of superiors was strongly 
emphasized in existing law of war, whether The Hague Regulations 
respecting the Laws and Customs of War on Land, annexed to The 
Hague Convention No. IV of 1907 concerning the Laws and Customs 
of War on Land or the first and second Geneva Conventions of 1949. 
Similarly, article 41 of draft Protocol I dealt with the organization 
and discipline of armed forces~ as a condition of the observance 
of the law of war. 
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34. At Nilrnberg there had been recognition of the individual 
responsibility of commanders whose failure to act could be regarded 
as criminal negligence; in particular, however. it was at the 
post-war trials in the Far East that persons held responsible for 
ensuring the observance of the law of war had been accused of 
having deliberately disregarded their legal duty to take adequate 
steps to prevent breaches of the said law, and thereby of having 
violated the provisions in force. 

35. Nevertheless, it was difficult to specify the limits of 

responsibility in cases of failure to act~ and the courts would 

reach their decision in each case only after taking into account 

all the relevant facts, even though the principle of individual 

responsibility was now recognizeo. by a great number of States. 


36. His delegation supported the United States amendment 
(CDDH/I/306), which sought to define the duties of responsible 
superiors, whether military or civilian. He would suggest its 
insertion immediately before the proposed ICRC article 76. His 
delegation was willing to assist, if necessary, in the improvement 
of the text of articles 76 and 76 bis in the Working Group. It 
associated itself with the comments made cwo the qualification of 
responsibility in cases of failure to act; in regard to eacl] of the 
different types of breach of the Geneva Conventions and of 
Protocol I. 

37. Miss DOKOUPIL (Austria) welcomed the fact that the ICRC had 
made a provision concerning failure to act. Her delegation was 
aware of the difficulties that might arise in implementing such a 
provision, and of the impact it might have on national legislations. 
The question was whether a failure to act could or could not be 
treated as equivalent to a positive action and whether the penal 
responsibility of its author could be involved in certain 
circumstances. 

38. Penal sanctions were inevitable to ensure the implementation 
of Protocol I in cases of grave breaches, and in order to be 
effective, the system of sanctions should be as comprehensive as 
possible; hence it should include failure to act, which could be 
as harmful as the commission of a breach. 

39. Failure to act could, of course, only involve penal respon
sibility if there was a definite duty to act, and recent theory 
tended to emphasize that the duty to act should be based on rules 
of law, whether they were derived from explicit provisions,· 
contractual obligations or previous delinquent behaviour. The 
responsibility of a military superior for the acts of his 
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subordinates, if known "CO him, and his duty J,~() prevent subordinates 
from behaving wrongfully, could not be questioned without impairing 
the effectiveness of' the system of guarantees which the Conference 
was seeking to establish. 

40. In order to provide a legal basis for \;he duty to act , it might 
be necessary to define in more detail the duties of a commander 
with regard to the prevention dDd repression of possible brea~hes 
committed by his subordinates, and that was what the United States 
delegation had e~deavoured to do !n its amendment (CDDH/I/306). 

41. Nevertheless, it would not t6 advisable to widen ~he concept 
of penal responsibility to such an extent as to render its general 
acceptance by States more difficult. So far, the Conference had 
considered only deliberate breaches of certain provisions of the 
Geneva Conventions or of Protocol I. The Conventions contained no 
provision concerning the criminal nature of negligent behaviour, 
whether in the "form of posi~ive action or of failure to act. Her 
delegation was therefore of the opinion that the Conference should 
keep to the established system, "'Thich excluded acts of nE;gligence 
by definition and, consequently, negligent failure to act. 

42. While her delegation was in favour of the rep~ession of 
breaches ~esulting from R failure to act, it did not approve of 
the phrases Bor should he-ve known 9i and lior would commit such a 
breach;7 in article 76, paragraph 2 of draft P~otocol 1. 

43. The amendment submitted by the United States delegation 
clarified and limited the scope of article '{6 but did not solve the 
problem of negligence as such. Her (Ielegation preferred, therefore, 
to support the amendment proposed by the Syrian Arab Republic 
(CDDH/I/7 Jn. 
44. The situation would, of course, be different if the Conference 
decided that penal responsibility was not involved ir a case of " 
failure to act, In ~hat case her delegation would fully support 
the United States amendment which avoided any reference to grave 
breaches. 

45. In any case the text would have to be so worded as to avoid 
any misunderstanding or misinterpretation. 

46. Mr. GREEN (Canada) said that he wondered whether it was 
necessary to retain articles 76 and 77 of draft Protocol 1. 
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47. Discussion of article 76, entitled "Failure to act:;, was 

concerned with the responsibility of superiors as much as with 

that of subordinates. Yet the provisions of existing law were 

infinitely clearer than the wording of article 76 proposed by the 

ICRC. In the Canadian military code) for instance, direct 

responsibility rested with any superior> whatever his rank. 


48. His delegation found the United States amendment (CDDH/I/306) 

acceptable) since the draft ICRC text seemed tao dogmatic and 

left superiors with several possibilities with regard to 

prohibiting the commission of breaches. Since the United States 

amendment proposed to add the words l?or should reasonably have 

known in the circumstances at the time that he was conmitting or 

was going to commit such a breach", it established some kind of 

direct link between the superior and his subordinates. 


49. He had not quite understood what some previous speakers had 
meant with regal'd to that amendment. It surely went ,vi thout saying 
that such breaches were ;; grave';. Penal sanctions consonant with 
the nature of the act committed should be applied. 

50. Mr. EL-FATTAL (Syrian Arab Republic) reminded the Committee 
that he had not introduced his country's amendment (CDDH/I/74) at 
the beginning of the meeting, as requested by the Chairman. After 
his talks during the intermission, it seemed to him that the moment 
had come. In the first paragraph, his Government wished to limit 
responsibili ty for failure to act to ;; grave;; breaches. 

51. In paragraph 2, it was proposed to delete the words nor should 
have known:) and "or would co:nmit 1;. They seemed unclear~ and it 
.would be difficult for a court, whether national or internationa1 3 

to base its verdict on the ICRC draft of article 76. 

52. He hoped that his delegation's amendment would be discussed 
by the Working Group. 

53. Mr. CERDA (Argentina) said that his delegation largely endorsed 
the Syrian amendment (CDDH/I/74), for the following reasons. 

54. With regard to paragraph 1, the addition of the word Ylgraveii 
before the word ~'breaches" seemed indispensab Ie. The ICRC draft 
would undermine the basic object of article 743 which was to refer 
back to the provisions of the four Geneva Conventions of 1949 
relating to the repression of breaches. He considered it illogical 
to introduce an express obligation in respect of violations by 
negligence when there was no corresponding obligation in respect of 
violations by deed, which could be just as grave. 
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55. He could conve:! tis delegation is approval of paragraph 2, 
but thought that penal responsioili ty should be interpret,ed in a 
very clear sense. In the ICRC draft ~ the words l'or should have 
known Vi introduced a lU;k of clarity with regard to the conduct of 
superiors. That wO:-d::,;1g would be tantamount to reversing the 
responsibility for 3ut:nitting proof~ which would be incompatible 
wi th the presumption of innocence commor: to all Latin American 
legal systems. 

56. A superior~ indeed~ should always have knowledge of any 
breach conuni tted by his subordinates ~ ir, urder to ::'epress it. 

57. As to the words lior would commit"~ his delegation took the 
view that they should be retained. If a superior knew of 
preparations for an act liable to constitute a breach~ he was 
obviously responsible. 

58. Mr. KUNUGI (Japm) said that h:i.s delegation had already 
endorsed at theComrnitteeis forty-third Pleeting (CDDH/IlSR.43) the 
underlying principle of article 76 cf the ICRe draft. The draft, 
however, needed further clarification. Perh~)s a few words should 
be added concerning t!-;·e responsibility (; f superiors. 

59. Paragraph 2-of article 76 dealt ~ith two categories of cases: 
first, the Case in which superiors llknew 71 al1d, secondly ~ the case 
in which sl!-periors ilshould have known l1 In both categories, the• 

penal responsibility of the superior was i,volved s and a superior 
who failed to take steps ~o prevent or repress a breach by his 
subordinate would be pursued. Although the IeRC had presented a 
commentary on. article 76, the words 1!should have kno1'ln 11 should be 
clarified further. It would se~m that the second category of cases 
referred to responsibility arising from the superioris negligenc~ 
in the exercise of his supervisory duticG, and \'las not aimed at a 
wilful misfeasance or non-feasance. 

60. If that interp~etation was correct, a clearer formulation of 
the article was needed, to distinguish between penal responsibility 
of the superior in category one and his responsibility in category 
two. 

61 •. For those reasons, his delegation endorsed the ideas set forth 
in the United States amendment (CDDH/I/306), which liaS closely 
linked with draft article 76 bis (CDDH/I/307) proposed by the same 
country. The Committee. shouldgi ve serious consideration to both 
those documents, and if need b8 propose drafting changes. 
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62. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) said that 

during the general debate on articles 74 to 76, his delegation had 

already endorsed the principles and provisions of the ICRC draft of 

article 76 of Protocol I. As could be seen from the commentaries. 

and as the ICRC representative had stressed, the draft was based on 

important considerations of international law. 


63. On studying the United States amendment (CDDH/I/306), and in 

the ligh t of explanations gi ven by the Cni ted States rep~"esentati ve, 

he had noticed that it not only contained draftin~ changes to 

article 76 but also touched upon the substance of some questions 

dealt with in that article. The purpose of the United States 

amendment was to alter substantially the wording of paragraphs 1 and 

2 of article 76. Those questions should be given detailed and 

careful consideration in the Working Group. 


New article 76 bis - Duty of commanders (CDDHI 1/ 307) 

64. The CHAIRMAN invited the United States representative to 

introduce his delegation's amendment concerning the new 

article 76 bis on duty of commanders (CDDH/I/307). 


65. Mr. GRANDISON (United States of America) explained that the 
purpose of the amendment submitted by his delegation (CDDH/I/307) 
was to provide a clear and concrete statement describing the 
responsibility of commanders to prevent and, where necessary, to 
repress breaches of the Geneva Conventions and of Protocol I. 

66. Several speakers had already pointed out that one of the most 
effective methods of achieving the implementation of humanitarian 
law applicable in armed Gonflict was that which prevented the 
commission of breaches through effective training in the Geneva 
Conventions and Protocol I, and through the establishment of valid 
administrative and disciplinary procedures. Committee I had already 
adopted article 72 of draft Protocol I~ which required the 
Contracting Parties to include the study of the Geneva Conventions 
and Protocol I in their programmes of military instruction; it had 
also adopted article 70 0 which required the Parties to give orders 
and instructions to ensure observance of the Conventions and Protocol. 

67. The United States delegation believed that both articles 70 and 
72 of draft Protocol I were important; it therefore fully supported 
their adoption. The delegation was, however, of the opinion that 
it was necessary to go beyond those articles which only established 
general obligations for States) and more specifically to define the 
commanders' responsibilities in preventing and repressing breaches. 
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68. By and large implementation of Protocol I and of the Geneva3 

Conventions depended on commanders. Witl10ut their conscientious 
supervision, general legal requirements were unlikely to be effective. 

69. The United States amendment was designed to provide commanders 
with clear notice of their responsibilities both in the prevention 
and repression of breaches during the actual conduct of military 
operations and in the prevention and repression of breaches through 
the establishment of appropriate training measures required at all 
times. 

70. Paragraph 1 of the amendment stated that commanders had "a 
duty to prevent and 3 where necessary, to repress breaches of the 
Conventions and of the present Protocol. r' In its reference to 
HcommandersH, the amendment was intended to refer to all those 
persons who had command responsibility, from commanders at the 
highest level to leaders with only a few men under their command. 

71. Paragraph 2 specified three of the most important measures 
which commanders should take to carry out their responsibility to 
prevent and repress breaches. 

72. Paragraph 2 (a) described the commander's duty to intervene 
when he became aware that a breach was going to be, or had been, 
committed and to prevent breaches or 3 where appropriate, to initiate 
disciplinary or penal action against those having committed grave 
breaches. The paragraph was intended to complement the text of 
article 76 as amended in the United States amendment (CDDH/I/306). 

73. Paragraph 2(b) established for a commander a legal respon
sibility to ensure that troops under his comrrland Ilare aware of their 
responsibilities under the Conventions and this Protocol". That in 
effect required commanders at various levels to ensure that measures 
were taken to apply article 72 ·of draft Protocol I. Such measures 
would differ at different levels of command. For example, a senio:r' 
commander. might meet his responsibiliti'es by designating a member of 
his staff to establish programmes for disseminating the Conventions 
and Protocol I, and to receive periodic reports on the status of 
such programmes. At lower levels commanders would have more direct 
responsibilities for ensuring that persons under their command 
received adequate instruction and had sufficient knowledge of their 
responsibilities to be able to implement them effectively. 

74. Paragraph 2 (c) required that commanders should establish 
procedures among the troops under their command "for reporting 
breaches of the Conventions or of the present Protocol ii 

• That was 
in line with the general requirements of article 70; but, again, 
the specific procedures required would vary with the level of 
command. 
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75. The United States delegation believed that the new article 
would constitute a positive step towards improving the overall 
implementation of the Geneva Conventions and of Protocol I. The 
delegation would be happy to see its amendment discussed in 
detail by the Working Group. 

The meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF THE FIFTY-FIRST MEETING 

held on Wednesday, 5 May 1976, at 10 a.m. 

Chairman: Mr. OFSTAD (Norway) 

TRIBUTE TO THE MEMORY OF HR. LOPEZ-HERRARTE, PERMANENT REPRESENTATIVE 
OF GUATEMALA TO THE INTERNATIONAL ORGANIZATIONS AT GENEVA AND HEAD 
OF THE DELEGATION OF GUATEMALA 

1. The CHAIRMAN announced the death of Mr. Enrique Lopez-Herrarte, 
Head of the delegation of Guatemala. 

On the proposal of the Chairman, the members of the Committee 

observed a minute of silence in tribute to the memory of 

Mr. Lopez-Herrarte. 


CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

New article 76 bis - Duty of commanders (CDDH/I/307)(continued) 

2. Mr. FANAIAN (Iran) pointed out that the purpose of 
article 76 bis was to warn commanders not to evade the 
responsibilities they must assume under the Geneva Conventions 
and Protocol I, and not to be passive or indifferent in enforcing 
the provisions of the Geneva Conventions and Protocol I. Never
theless, in order to avoid ambiguity which might provide a loophole 
for violators, the meaning of the word n commander" s,hould be made 
clear. The wording of paragraph 2 (~) and (~) indicated that the 
person concerned should be at least a company commander; but there 
were also battalion commanders~ division commanders, and army 
commanders. The meaning of the word ',1 commander'~ might not always 
be the same in different countries and it might be better to give a 
definition at the beginning of the article by stating, for instance, 
that ;;commander ii meant a person who was in direct command of his men. 

3. Mr. ROSENNE (Israel) endorsed the United States amendment 
(CDDH/I/307). He would merely add that he agreed with the Japanese 
representative that a distinction should be drawn between grave 
breaches involving a heavy responsibility and simple breaches where 
the responsibility was administrative or disciplinary. 

4. Mr. GIRARD (France) said that he would support the United States 
amendment, subject to a few drafting changes, especially in 
paragraph 2 (£) which he would submit to the Working Group. 
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5. Mr. CASSESE (Italy) said that his delegation supported the 
new article 76 bis which would strengthen and improve not only 
the system for the repression of grave breaches, established by 
the Geneva Conventions of 1949 and Protocol I, but also the system 
for the repression of simple breaches. The common provisions 
concerning the latter were too weak, for they merely stated that 
the High Contracting Parties would take the measures necessary 
for the suppression of violations of the Conventions other than 
grave breaches. TheU~ited States proposal (CDDH/I/307) was 
precisely designed to make repl'essionof simple breaches more 
effective by rightly imposing on commanders the duty to prevent 
and, where necessary, to repress breaches of the Conventions and 
Protocol 1. The proposal covered only crimes committed by 
subordinates, without mentioning the large-scale crimes committed 
as part of a general policy decided upon by a country's highest 
military authority . Notwi ths·tanding that gap, it usefully 
supplemented article 76 and constitute-d a maj or step towards the 
effective repression of breaches. 

6. He proposecl.- that the order of the sub-paragraphs of 
paragraph 2 of the new article 76 bis should be changed. Logically~ 
what should C0171e first was sub-paragraph (b), stating that a 
commander should take measures to ensure that troops under his 
command wer~ Cl\i!al"e of their l'esponsibilities under the Conventions 
and Protocol I, since it constituted the pre-condition for all 
the. other measures. ·Then sh0uld come sub-paragraph (c) concerning 
procedures for reporting breaches of the Conventions and Protocol I, 
and the present sub-paragraph (a), on disciplinary or penal action 
to be taken against violators, should come last. 

7. Mr. de BREUCKER (Belgium) endorsed the new article 76 bis, 
which was a logic~l addition to article 76. The proposed text 
could, however, be made somewhat more precise: it should be 
stated in paragraph 1 that the duty in question was that of a 
commander towards his own men. That paragraph might also be 
improved by listing three cases: the case in which something was 
prevented fr'om :J.appening; the case in which the commander himself 
repressed, for example, an infraction of discipline; and the case 
in which the repression of what was deemed to be a major violation 
was referred to a military tribunal. Similarly, it would be 
better to state in paragraph 2 (c), that the procedure for 
reporting breaches to a higher authority should already exist and 
that it was the commander's duty to follow such procedure, or, if 
no such procedure was provided to initiate it himself. It was 
indeed difficult to decide whether it lay with a licominander H to 
initiate such procedure, since the officer in question might be of 
high or lovler rank. 

http:CDDHIIISR.51


- 125 - CDDH/I/SR.51 

8. Mr. PARTSCH (Federal Republic of Germany) approved of the 
new article 76 bis, but felt that some of the suggestionsmad6 by 
the previcus speakers should be followed. For instance, tl1C; wc:.."d 
Yicommander;; should be defined, for the officer's position io the 
military hierarchy must be known. Moreover, the Italian 
representative's proposal for changing the order of the sub
paragraphs of paragraph 2 would make the text more logical. 

9. Mr. GLORIA (Philippines) pointed out that, in any milita~y 
organization, a commander was under an obligation to prevent hi~ 
men from committing acts of a criminal nature, otherwise he could 
be charged with criminal negligence. Under United States military 
law, which was almost identical to that of the Philippines, a 
commander who failed in his duty either to prevent or to repre3s 
breaches committed by his men could be charged with having 
committed an act prejudicial to good order and discipline. It uas 
therefore unnecessary to insert in draft Protocol I the provisions 
of paragraph 1 of the new article 76 bis. Paragraph 2 (8.) set 
forth another estab lished legal principle. A commander v;ho d:Lc'. 
not carry out the obligations set out in that paragraph should not 
be in any military organization. Moreover, the duty laid upcn 
commanders in sub-paragraph (b) was, in fact, incumbent on legal 
advisers in armed forces unde~ article 71, which had been 2dG)~cd 
by Committee I at its thirty-eighth meeting on 9 April 1975. In 
the same way, sub-paragraph (c) in effect repeated the prod.8::'c:-::::: 
of article 72, adopted by the-Committee at that same meetin~. 

10. In view of the foregoing considerations, his delegation 

regretted that it was not in a position to support the new 

article 76 bis. 


11. Mr. CARNAUBA (Brazil) supported the United States proposal, 
but reserved the right to su,?;gest a few amendments of forla to the 
Working Group which would consider the new article 76 bie. 

12. Mr. MURILLO RUBIERA (Spain) supported the United Statc~ 
proposal, which met the Committee's desire to reaffirm and d-:;\'-~)~_o;::> 
the principles of humanitarian law. The text proposed called for 
some comments, which he would submit to the Working Group. Fo:.' 
the time being$ he would merely point out that there was a V8:Y 
close link between the new article 76 bis and article 76, 
paragraph 2. He wondered whether the text of paragraph 1 of the 
United States proposal should not be the first sentence of an 
article devoted to the question of the responsibility of supcr~ors 
The new article 76 bis should certainly be considered alongsi0e 
the provisions of article 76. In paragraph 2, the text of Sll~
paragraph (b) should come first. In sub-paragraph (c), so~e 
points should be made clearer when the text came to be submitted 
to the Working Group. 
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13. Mr. DRAPER ·(United Kingdom) supported the principle in 
new article 76 bis,. which proposed realistic measures calculated 
to strengthen the application of ProtocOl L He wondered, however, 
whether the text was in the right place in Section II of Part V, 
and whether it should not rather belong to Section I (General 
Provisions) • Moreover, he too thO'ughtthat the word 11 corriniander" 
might create confusion. The last part Of paragraph 2 (~): "and, 
where appropriate, to initiate disciplinary or penal action 
against violatOrs thereof~ showed clearly that that wor~.could 
be applied only to certain levels of command. Ftirthermore~ the 
term lito initiate" was not very clear: it might mean merely" 
to report to the competent authorities, or ithiight mean to set' 
in motion the machinery of disciplinary or penal proceedings. 

14. Paragraph 1 should specify the breaches which were to prevent 
and, where necessary, to repress.' It would scarcely be possible 
to make commanders responsible for breaches committed by the enemy.' 
Paragraph 2 (a) referred to Ilsubordinates", while the phrase in ' 
sub-paragraphs (b) and (c)- was' l1troops under his command". The 
right word should be found and then used throughout the text. 

15. Mr. MILLER (Canada) 'observed that the text proposed by the 
United States delegatfon was already ih the milit'arylaw of seve'ral 
countries ,including Canada'; his -delegation could not ,therefore, 
do other: than support it. . 

16. In common with many of the previous speakers, he felt that 
the word "cbmmander ij was highly ambiguous. The word ;lsuperior" 
would perhaps be -mare appropriate-. He shared the views of the 
United Kingdom representative concerning paragraph 1 and.agreed 
that the last part of paragraph 2 (a) indicated that the term 
i1commanderlico"i:lld be applied to varIous categories of officer: 
Hethought,-however~ that even a 'section commander, or a corporal, 
could initiate disciplinary or penal' action. 

17. The·Committee should giVe' carefUl thought to the choice'of 
the Section in which the new: article 76 bis should appear. It 
should make sure that the new'article tallied with article 72; 
although the latter totas of much wider scope. Indeed, under 
article 72, the High Contracting Parties w'ould not only undertake 
to disseminate the Conventions and the 'present Protocol as widely 
as possible and to organize programmes of"military instruction, but 
would assume responsibilities in respect of the application of 
the Conventions and the present Protocol. 

http:CDDH/I/SR.51


- 127 - CDDH/I/SR.51 


18. If there was a link between the United States proposal and 
article 76, the order of the sub-paragraphs of paragraph 2 sho1.J.l': 
be changed~ as proposed by the Italian representative. It might 
be possible to merge the two articles unless it was deemed 
preferable to include in draft Protocol I two articles on the 
duty of commanders to act. 

19. The CHAIRMAN declared the discussion on new article 76 b:.,:; 

closed; the article would be referred to Working Group A 1'0-; 

consideration. 


Article 77 - Superior orders (CDDH/l, CDDH/225 and Corr.l, 
CDDH/226 and Corr.2; CDDH/I/74, CDDH/I/255, CDDH/I/303, 

CDDH/I/308) (continued)* 


20 .. Mrs. BUJARD (International Committee of the Red Cross) satd 

that article 77 as proposed by the IeRC complemented par2grQph 2 

of article 76. Its provisions rested on one of the major 

principles of international law, a principle embodied in the 

Charter of the Nlirnberg tribunal and the sentences handed do:m :Oy 

that tribunal, confirmed by theUni ted Nations General Asse~llb 1y 

and formulated by the International Law Commission. 


21. Paragraph 1 of article 77 applied to cases where refus2.::" v) 
obey an order, whether given by the Government or by a supe:i.':~o:,.', 
was not punishable. That clause related solely to grave bre2.ches 
of the provisions of the Geneva Conventions and Protocol I. In 
restricting the scope of the absolvitory plea strictly to Gr2Ve 
breaches, the ICRC had in fact bowed to the argument,s of i:::OSt of 
the experts consulted, who, bearing in mind the exigencif:s of 
military discipline 2 had pointed out that it would be difficult to 
permit soldiers to contest, in all circumstances, the order'] (If 
their superiors. None the less, the ICRC recalled that, in the 
view of some other experts, it would be unwise to limit th~ vcope 
of responsibility in that way. 

22. Paragraph 2 of article 77 was based on Principle IV of t~e 
Charter of the Nlirnberg tribunal, the terms of which she out~in2~ 
adding that the ICRC had drawn on part of the Principle in th9 i2S~ 
phrase of paragraph 2, beginning with the words: lIhe shou}.d h?.vc: 
reasonabl?know~ th~t he. was cOI?mitt~ng a gra:re breach ... 11. 'rhe 
ICRe had rrorne ln mlnd, ln keeplng wlth the wlshes of the exrerts~ 
the extremely difficult situation of a soldier subject to miJ.2. t:'..:'y 
laws and regulations which compelled him to obey orders. 

* Resumed from the forty-fifth meeting. 
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23. The CHAIRMAN said that the Committee had before it three 
amendments to article 77, namely, those of the Syrian Arab 
Republic (CDDH/I/74), Australia (CDDH/I/255) and the United States 
of America (CDDHIIi308). He invited the representatives of those 
countries to explain their texts. 

24. Mr. EL-FATTAL (Syrian Arab Republic) stated the reasons whieh 
had led his delegation to propose a radical amendment to 
paragraph 1 of the ICRC text. It would be unrealistic to absolve 
from any penalty persons who refused to commit a grave breach of 
the provisions of the Convention or the Protocol, since that 'would 
enable a subordinate to disobey an order of his Government or of a 
superior; in other words, it would establish equality between 
those who gave orders and those who carried them out, and that 
was unrealistic. His delegation therefore preferred a reaffirm
ation of the duty of States to punish and repress grave breaches. 

25. Paragraph 2 of the Syrian amendment (CDDH/I/74) closely 
resembled the ICRC text. He pointed out, however~ that the Syrian 
text implied that any refusal to comply with superior orders 
presupposed, on the part of the subordinate, the realization that 
he was committing a breach and had the pvssibility of not carrying 
out the order. 

26. Mr. MAHONY (Australia) said that his delegation supported the 
objectives sought in the ICRC text of article 77. Since the 
article should relate solely to grave breaches, paragraph 1 could 
be approved without reservation. 

27. It was difficult. however, to accept paragraph 2, since it 
provided penal responsibility only if the subordinate should 
reasonably have known that he was committing a grave breach, and 
it did not refer to the case where a subordinate knew as a fact 
that he was committing a grave breach. That was a gap which 
should be filled. 

28. Presumably. in introducing the phrase l1 and that he,had the 
possibility of refusing to obey the order" 3 the ICRC sought to 
take into account th~ ,obligation to obey military orders. That 
clause, however, was far too broad and his delegation thought 
that the best course might be to delete it; that would increase 
the degree of re~~onsibili~y to be imposed on soldiers~: In other 
words, if a soldier,in the circumstances existing at the time, 
should reasonably ha\,e known that he was committing a grave breach 
of the Geneva Conventions or of Protocol I, he should be,prohibited 
from committing the act which constituted a grave breach, whatever 
the consequences might be for him. and of course they would usually 
be most severe. In the Australian text (CDDH/I/255) there was no 
provision which would give immunity to a soldier if he had had no 
opportunity of refusing to obey an order. 
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29. There might well be reason for thinking that those stand:::>.rdG 
were too high. Some delegations might consider that they imposed 
too strict a duty on soldiers. In that case ~ his delega tio::1 vlould 
wish to assist in drafting an article relating to superior orders 
that would be acceptable to all~ if the Conference decided to 
include such an article. 

30. Mr. GRANDISON (United States of America) said that his 

delegation supported generally the ICRC draft of article 77. The 

United States amendment (CDDH/I/308) contained for the most part 

drafting changes which could appropriately be left to the 

consideration of the Working Group. 


31. The most important change suggested was the deletion of ti19 
word ngrave~ from the two paragraphs of draft article 77. The 
principles enunciated in both paragraphs should be applicLble to 
all breaches of the Geneva Conventions and Protocol I~ since 
such breaches~ even if not grave~ could still be serious offenccs. 
Moreover~ if the scope of the article was limited to grave brc2ches~ 
the article could be susceptible to the interpretation that a 
subordinate who was ordered by a superior to commit a breach of 
the Conventions and Protocol I that was not a grave breach h~d 
no legal grounds on which to justify disobedience, or to pr~G8nt 
his defence if accused. His delegation believed that the beb~0r 
approach would be tn state specifically in article 77 th&t the 
provisions applied both to breaches and grave breaches. 

32. His delegation had proposed three changes in article 77, 
paragraph 2. The first was the deletion of the word ilpenal'; 8in<~e 

now, under the United States a:nendment, in addition 'to grave 
breaches which were subject to penal measures, there would al~o 
be other breaches which could result in administrative, disciplina~~ 
nr penal measures. The second change proposed was that the \lords 
:'he should have reasonably known" should be replaced by the wards 
iihe knew or should reasonably have known;', in order to cover the 
case where actual knowledge on the part of the offender could be 
proved. The last change proposed~ involved replacing the c12use 
!Iand that he had the possibility of refusing to obey the order" 
with the sentence liThe fact that the individual was acting 
pursuant to orders may, however, be taken into account in mitigatic::1 
of punishment H was to make it possible for the penalty incurrc:: to 
be reduced. The ICRC wo~ding was too vague and might lead to 
abuses. His delegation believed that it would be better to pe~nit 
the defence of duress, which was more speci fically limited. - HOv-W"j2P $ 

his delegation felt that it was not necessary specifically to ~:~t 
a~l generally recognized defences such as self-defence s dU':'1:'ss ~.,r:d 
IIlJ..stake of fact as those were generally recognized defence.:: fo~' ".Lc 
criminal offences. 
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33. His deleg.ation did not believe that an offender could absolve 
himself from responsibility by alleging that he had acted under 
superior orders if he knew or should have reasonably: known that 
he was committing a breach. It did believe, however, that in the 
case of an offender who bad acted under orders, the special 
circumstances of the case should be considered in determining the 
punishment to be imposed. 

34. The Revd •.Father ARRIGHI (Holy See) said that the Holy See 
attached great importance to the moral significance of article 77, 
which was so worded as to give a man the possibility of safe
guarding his dignity by acting according to his conscience and not 
only under external pressure. 

35. Article 77 contained two main elements, the refusal to obey 
and the responsibility of the person opposing or not opposing that 
refusal. It concerned not so much soldiers in the field who had 
no choice but to obey, as those in authority. Only when the 
commander acted with respect for moral standards were subordinates 
morally bound to obey. That meant that Governments and superior 
authorities should, for their part, give orders in accordance 
with those standards, in fact, orders which did not violate the 
Conventions. 

36. Deliberate violations of the Geneva Conventions and orders 
leading to violations were grave breaches. Blind obedience to such 
orders did not excuse those who executed them. 

37. It seemed desirable that article 77 should not be confined 
to grave breaches of the provisions of the Geneva Conventions, but 
should be extended to cover acts found reprehensible by the universal 
conscience, which was becoming ever clearer and more demanding. 
The ICRe text would thus be improved by including some mention of 
the demands of the universal conscience. 

38. As to article 77, paragraph 2, the question was to know what 
authority would be qualified to assess the penal responsibility of 
a subordinate accused of having committed a breach of the kind 
referred to in the article. The delegation of the Holy See believed 
that an international court would offer a greater gua~antee of 
impartiality and justice than, for instance, a tribunal of the 
victorious country. It would revert to its proposals when draft 
article 77 was discussed in the Working Group. 
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39. Mr. DRAPER (United Kingdom) regretfully recalled that, when 
the Geneva Conventions of 1949 were being drafted, the participants 
had not succeeded in reaching agreement on an article dealing with 
superior orders. It was therefore the duty of the present 
Diplomatic Conference to make good that omission and to agree on 
a text which should become one of the essential articles of the 
Protocol. It was very difficult to find the right wording, 
however, for a fair balance had to be struck between, on the ~ne hand, 
those who were subject to orders and, on the other, the legal 
order, which must be respected. The ICRC was to be congr~tulated 
on having tried to strike such a balance in its article 77. 

40. At the time when war crimes were being adjudicated and 

thereafter, a good deal had been written on the subject of superior 

orders. Writers had shown how complex the problem was, since, as 

the representative of the Holy See had pointed out, it affected 

moral principles. Furthermore, it must never be forgotten that 

war crimes, or grave breaches, were not committed solely by 

military authorities; there were unfortunately very many cases in 

history in which civil elements had also been guilty of them, thus, 

the civil authorities might also have to be arraigned. 


41. Moreover, though under the military code of every country it 

was the duty of the soldier and any subordinate to obey his 

superior I s orders, it would be absurd and contrary to la,'l to suggest 

that such obedience should be absolute; in no legal system, surely, 

would a soldier be required to obey a criminal order. 


42. His delegation was afraid that the text of paragraph 1 of the 
ICRC draft article 77 might be interpreted as an unwarranted 
intrusion into the criminal law of States. While approving the 
principle implicit in the text, he suggested that it might be 
better to say, in substance, that the High Contracting Parties 
undertook to see to it that the provisions of domestic criminal 
law relating to cases of disobedience ('If orders sh.ould apply only 
to orders which were in accordance with domestic law, anJ with 
international law, in particular the Geneva Conventions of 1949 
and Protocol I. 

43. Paragraph 2 of article 77 raised problems much too difficult 
to be dealt with in a single article. Of course, the basic 
principle which had to be laid down at the outset was th~t the 
fact of having acted on the orders of a superior authority did 
not, of itself, absolve an accused person of penal responsibility. 
At the same time, a person so accused might have some mOl'c.l and 
legal defence. His case must always be considered in relation to the 
situation in which he was placed at the time he was ordered to 
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,cprnmit" a gravebreaC£h/'and also in relation to such knowledge as 
he niightreasonably be expected to have had of that situation. 
Therewas'thtisa distinction to be made between the time when an 
order was given and the time when it was carried out. It was 
also necessaryto:khOW the precise circumstan,ces in which the 
accused person had been given the order, since such orders were 
often given orally~ in action, and under fire. Also s one must take 
account of the pressures to which he had been subjected. The 
problem, thEm) was, on the one hand, to determine what knowledge 
the accused person had had of a given situation, and, ,on the other 
hand, to determine whether other circumstances that might have 
hindered him in the exercise of his own will, such as pressure 
by_way of threats of punishment or violence. Lastly, it must not 
be 'forgott€!n that, when anyone committed a crime, on the orders of 
a superior, ,the penalty might have to be mitigated. 

44. Mr. OBEBE (Nigeria) said that on the whole he approved 
article 77 'as submitted by the ICRC and unreservedly supported the, 
lJn.ited Stat'es am€!ndment (CDDH/I/308). Referring to the United 
Kin-gdom representative v s remarks on paragraph 1, he, said that ' 
since it was difficult to judge the degree of gravity of breaches 
of the Geneva Conventions and of Protocol I, it was justifiable 
to delete the word "grave'1. Furthermore, as the United Kingdom 
representative'had pointed outs the words "refusing to obey an 
order of ,his Government" raised problems of national law. It was 
difficult to see how a Nigerian commander, for example-, could 
r'efuse to obey an order of his Government. The task of adapting 
the domestic law of each country to international law would be 
almost insuperable. 

45. With reference to article 77, paragraph 2, he said that a 
subaltern might be forced to obey an order under constraint; he 
therefore approved the suggestion that the words nat, the time when 
the order was carried out 1/ should be added. A lapse of time 
between the receipt and the carrying out of an order, might ,well 
modify the degree of responsibility t:o- p'e imputed to the "executant. 
In sho,rt, the Nigerian delegation sha'red the view of the United 
Kingdom representative, approved the United States amendment and 
hoped the Working Group would revise the text so as to take account 
of both. 

46. Mr. de .BREUCKE~ (Belgium) said he approved in general the idea 
underly{ng the. ICRC ,proposal. The purpose, of the Australian 
representa:ti ve in wishing to delete from paragraph 2 the words i,land 
that he had the poss.l,bili ty of refusing to obey the order" was no 
doubt'to prevent an, accused soldier from pleading the,bad excuse 
of military discipline or fear of his Government. Both history and 
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everyday life, however~ conveyed the reminder that not all 
Governments were democratic, and that a military commander might 
be under terrifying threats from the civil power and the police. 
That was therefore an argument against the categorical approval 
of the Australian proposal. 

47. The United States delegation, too, had omitted from its draft 
the words which Australia wished to delete; but it had emphasized 
that the fact of having acted under orders might be taken into 
consideration in l'mi tigation of punishment il. The last sentence 
of paragraph 2 was not precise enough, and mentioned only 
extenuating circumstances. It should be possible to interpret it 
to mean liThe fact that the accused person had acted pursuant to 
an order, or the fact, if duly established, that he had had no 
possibility of refusing to obey the order shall be taken into 
consideration during the trial li • The text would thus widen the 
range of standard solutions at the tribunal's disposal, from 
grounds for exculpation and extenuating circumstances to full 
and complete responsibility, notwithstanding the order received. 
The problem really depended for its solution on the meaning given 
to the words >ldoes not absolve an accused person from penal 
responsibility". The question needed careful consideration in vi'2;, 
of the differences in approach of the various systems of penal law. 
His delegation was prepared to study the question in the Working 
Group. 

48. Mr. LYON (Chile) expressed his concern about the IeRC text, 
in particular paragraph 1~ since it might conflict with the 
principles of municipal law. The rules and punishments governing 
military discipline were a mainstay of armies. The various 
national penal legislations had sanctioned the principle of either 
absolute obedience, as was the case with Chilean law, or of 
ration~l obedience or again considered obedience, which meant that 
a sub~rdinate could ask his superior to reconsider his order, but 
would have to obey if the order was confirmed. Only the superior 
was empowered to settle any disagreement and the order had to be 
carried out. The Chilean delegation would therefore like the words 
:lof his Government;; to be deleted from article 77 and it 
recommended that the comments of the United Kingdom representative 
should be used as a basis for discussion. The words ;;of his 
Government ;'; in paragraph 2 should also be de leted. The \.I[orking 
Group should be asked to define more accurately the words at the 
end of paragraph 2: ;'and that he had the possibility of refusing 
to obey the order". 
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49. Miss EMARA (Egypt) recalled that in the general discussion 
her delegation had expressed its reservations on paragraph I 
and. had pointed out that the exigencies of military. discipline 
made the application of paragraph I difficult. That, moreover, 
was the opinion of the experts consulted by the,ICRC; they had 
also pointed out in connexion with paragraph 2~ that obedience 
was an integral part of military rules and regulations. It was 
theref.ore to be hoped that the United Kingdom delegation would 
be able to prepare a text for the Working Group. 

50. Mr. KAKOLEGKI (Poland) said that the persons responsible for 
war crimes always tried to evade or minimize their responsibility 
by pleading the obligation to obey orders. Experience Showed 
that a legal solution that permitted too much latitude weakened 
responsibility and led to the adoption of a punishment which was 
not severe enough for the crime. Such was the case with the ICRO 
text, which might in practice endanger the application of inter
national law. His delegation therefore supported the Australian 
amendment (CDDH/I/255), the aim of which was to guard against any 
reduotion o~ the responsibility of individuals before the courts, 
while having due regard to fundamental legal guarantees. 

51. Mr~ ~un PAK (Republic of Korea) said that he approved of 
the IC:RGtext, although he realized that some representatives, 
including those of Nigeria, Egypt and Poland, had raised 
fundamental objections to it. Since it was in the nature of things 
that there·· were always more subordinates than superiors, it might 
be wondered whether it was human for the former to be treated 
like the latter. Every ex-serviceman knew that a soldier could not 
be expected always to bear the Geneva Conventions - and soon 
Protocol'I - in mind, even if those instruments had been circulated 
by his Government and military command. Article 77, with its 
tendenqyto equalize penal responsibilities as between supbriorc 
and subordinates, might undermine military discipline whereas it 
was precisely the intention of other parts of Protocol I to 
strengthen it. It should be possible to achieve the aims of 
article 77 by means of the prohibitions already appearing in 
articles 76 and 76 bis. 

52. Mr. RUUD (Norway) said that his delegation supported the ICnC 
text, .in principle, which embodied two important and closely linked 
principles. The principle in paragraph 2 was already recognized 
in international. law and should be incorporated in Protocol I since 
it might have a preventive effect by making subordinates think 
before carrying out an order. The principle set forth in 
paragraph 1 had been incorporated in Norwegian legislation for a 
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long time and should be incorporated in the Protocol too. Failure 
to do so would mean that a subordinate would be placed in a most 
embarrassing situation when he was faced with the choice of 
obeying or refusing to obey an order. Also, of course, in most 
cases the risk of immediate prosecution would drive him to carry 
out the order, in the hope that the breach would not be discovered 
or that he would never be prosecuted. Paragraph 2 would therefore 
lose its deterrent effect. 

53. With regard to paragraph 1~ his delegation appreciated the 
United Kingdom proposal, which had the merit of limiting obedience 
to IV1awfu111 orders and of stating that the word iilawful!i related 
expressly to compliance with the provisions of international law, 
including those of the Geneva Conventions and Protocol I. His 
delegation also supported the United States proposal for the 
deletion of the word llgrave li 

, for no one knew how to define the 
gravity of a breach and the subordinate should have the possibility 
of refusing to obey any orders in breach of the Geneva Conventions 
and Protocol I. 

54. The word "gravel: -should be deleted from paragraph 2 as well. 
The United States amendment to paragraph 2 (CDDH/I/308) did not 
really improve the ICRC text~ for it was doubtful whether it was 
wise to say: liThe fact that the individual was acting pursuant to 
orders may, however, be taken into account in mitigation of 
punishment il • Such a provision might reduce sentences to vanishing 
point. The Working Group would have to clear up the ambiguity of 
the United States proposal, which seemed to cover error of fact 
and not error of law. 

55. The comments by the Belgian delegation were well worth 
considering. 

The meeting rose at 12.40 p.m. 
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SUMMARY RECORD OF THE FIFTY-SECOND r1EETING 

held on Thursday) 6 May 1976, at 10.25 a.m. 

Chairman: Mr. O~STAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Articie 77 .. Superior orders (CDDH/I; CDDH/225 and ·Corr.l, CDDH/226 
and Corr;2; CDDH71774~ CDDH/I/255; CDDH/I/303, CDDH/I/308) 
(continued) 

1. Mr. AREBI (Libyan Arab Republic) said that he was not in favour 

of any of the amendments proposed to article 77. 


2. He found paragraph 1 of the ICRC text unacceptable. He would 

not repeat the arguments on the point which had been advanced by 

several delegations at the fifty-first meeting (CDDH/I/SR.51) and 

with which he agreed; but would merely say that the paragraph 

should simply be deleted. 


3. Conversely, paragraph 2 seemed.to him acceptable, although he 
had some reservations inasmuch as it did not make suffici~nt 
allowance for hard facts or for human behaviour and might therefore 
prove dangerous. The combatant was held to ;;have reasonably known 
that he was committing a grave breach;; J but surely no one could 
think that every soldier was perfectly familiar with the Geneva 
Conventions and the Protocols or that, if he did know them, he would 
interpret them correctly in relation with his superfors' orders. 
Furthermore, the words ;;in the circumstances at the time'l were open 
to sUbjective interpretation. 

4. There was also the problem of the degree of penal responsibility. 
It was not always easy for an officer or a soldier to judge of the 
effects of an act which he was asked to carry out, especially since 
the notion of a criminal act gave rise to widely varying inier
pretations in the text of the re~ulations themselves. A subordinate 
might very well be unaware that he was taking part in the commission 
of a breach. 

5. He was opposed to the deletion of the word 11 grave;~ in the ICRC 
text, as sugg~sted by the United States delegation, and to the 
Australian proposal (CDDH/I/255) for the deletion of the words 
i1that he had the possibility of refusing to obey the order il in 
paragraph 2. The latter amendment seemed to be quite unrealistic. 
Paragraph 1 of the amendment proposed by the Syrian Arab Republic 
(CDDH/I/74) seemed unnecessary, and paragraph 2 offered an accused 
person less guarantcus than those provided by the ICRe text. 

http:seemed.to
http:CDDH/I/SR.51
http:CDDH/I/SR.52


CDDH/I/SR.52 - 138 

6. Mr. GREEN (Canada) pointed out that the problem raised in 
article 77 was closely related to the problem of the obligations 
incumbent on superior officers~ which had been considered earlier 
and upon which article 77 followed logically. 

7. He considered that the texts adopted by the Conference ought 
not in any case to restrict or obstruct the application of existing 
international law. He was therefore grateful to the United States 
delegation for the proposal to delete the word ngraveY1 from 
paragraph 1 of article 77 (CDDH/I/308)~ he also supported the idea 
put forward by the United Kingdom delegation that only orders 
concerning lawful actions should be carried out. 

8. The principle underlying paragraph 1 of the ICRC text was 
wholly acceptable. If a subordinate refused to obey an order which 
ran counter to the provisions of criminal law~ it would also be 
because, if he carried out such an order~ he would be guilty of a 
crime which would make him liable to prosecution under the laws of 
his country. In Canada the provisions of the Geneva Conventions had 
been incorporated in its municipal legislation. 

9. At the fifty-first meeting (CDDH/I/SR.51) the United Kingdom 
representative had expressed understanding of the fear that the 
text of paragraph 1 of the ICRC draft might be interpreted as 
interference in the penal law of States. Such a fear was exaggerated 
and the United Kingdom proposal on that went too far. International· 
conventions and treaties were nearly always ahead of the national 
legislation of some countries at the time that they were promulgated, 
but such countries gradually caught up with the provisions of 
international instruments in their own legislation. It was neces
sary to reflect upon the tendency over the last century to cease to 
regard soldiers as mere machines and to realize that when a soldier 
put on military uniform he remained a human person. 

10. It had also been pointed out that a distinction should be 
drawn between orders from a Government and those from an individual. 
Such a distinction would be totally pointless. 

11. At.the fift~-first meeting (CDDH/I/SR.5l) the United States 
representative had brought up the question of duress in support of 
the last part of his delegation's amendment (CDDH/I/308). It was 
true that in some legal codes the fact that the accused had acted 
under orders could be held to diminish his responsibility. It 
should be made clear~ however~ that that consideration applied only 
to certain breaches. 

http:CDDH/I/SR.5l
http:CDDH/I/SR.51
http:CDDH/I/SR.52


- 139 - CDDH/ I/SR. 52 


12. The Belgian representa.tive had proposed an amendment to the 
last part of the United States text. The wording of that text 
seemed to be very close to that of the records of the Nurnberg 
trials. The Canadian dele~ation was prepared to accept.that proposal 
in principle, but the wording would certainly have to be modified. 
The grounds for mitigation of punishment varied so greatly in most 
jurisprudence texts that it would be better to leave the matter, to 
a large extent, to the competence of the courts. 

13. Legal texts were often drafted in language many people found 

difficult to understand. Moreover, soldiers did not usually carry 

into combat the texts of the Geneva Conventions. In the United 

States proposal~ the part of the first sentence of paragraph 2 

following ;;should have known;; could be replaced by the following: 

"that such orders would give rise to acts which were obviously 

crimina.l;;, so that those concerned would appreciate the gravity of 

the act they \<Jere being ordered to carry out. 


14. Mr. BEN ACHOUR (Tunisia) said that the ICRC text of article 77 
raised a thorny question, in that it called into question the 
fundamental principle of all military organization - the absolute 
obedience of subordinate to superior, the basis of all military 
discipline. 

15. But the ICRC text was logical and coherent, for if it was 
affirmed that the fact of having acted pursuant to an order of a 
superior did not absolve from penal responsibility, the subordinate 
must have the possibility of refusing to obey a manifestly illegal 
order which would oblige him to commit a grave breach; that would 
be the only way for him to be relieved of his responsibility. 

16. The amendments proposed to article 77 were inadequate, since 
they did not proceed to the limit of their own logic: the fact of 
having acted pursuant to an order did not absolve the person 
concerned, but the text failed to draw the inevitable conclusion 
that the subordinate must be enabled to escape the penal responsi
bility he would incur if he were to obey his superior's illegal 
order. It was useless to say that the fact of having acted pursuant 
to an order did not absolve an accused person, if the problem of 
refusal to obey was not also faced. 

17. There were. consequently, two possible solutions: to admit 
that the fact of having acted pursuant to an order did not exonerate 
an accused person and hence to admit a refusal to obey; or refuse 
to admit the principle of non-exoneration, which presumably would 
run counter to the views of all delegations. 
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18. Refusal to obey was not so exceptional as might be thought: 
several national legal codes admitted it, in any case for civil 
servants;· there was no reason why it should not be admitted also 
for soldiers. 

19. Mr. SCHUTTE (Netherlands) reminded those present that the 
burning question of the individual responsibility of an offender 
acting under superior orders had given rise to a vast amount of 
literature before the Second World War, and even more after it. The 
question had been dealt with extensively in post-war jurisprudence. 
From the decisions in many hundreds of trials, it could be concluded 
that such individual responsibility did exist, and that the plea 
of having acted under superior orders was no defence per see 

20. That principle, formulated in the Charter of the Nurnberg 
Tribunal and further developed by that tribunal, had eventually 
found universal recognition as a general principle of international 
law, and had been affirmed by the International Law Commission, at 
the request of the United Nations General Assembly (General Assembly 
resolution 174 (II». 

21. That generally recognized principle would at long last be 
enshrined in an international treaty, and the fact was to be 
applauded. The ICRC text tallied very closely with the ideas of the 
Netherlands delegation. Drafting improvements could perhaps be 
made in order to make even clearer the precise legal relationship 
between a plea of having acted under superior orders, and the 
general defence of justifiable mistake in law or fact, or of 
compulsion. 

22. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said he 
favoured in principle, an article affirming the responsibility of a 
person carrying out a criminal order and welcomed the ICRC efforts 
to change article 77 in such a way as to take account of the 
principles and practice of the NUrnberg International Military 
Tribunal. A subordinate carrying out an order which was a grave 
breach, became a direct accomplice to the breach, and therefore bore 
penal responsibility. 

23. In the first line of article 77 the word Hpower:; or "authorityil 
would be preferable to "Government", which was more restrictive. 

24. His delegation could not accept, in paragraph 2 of the ICRC 
text of article 77, the clause which implied that a subordinate 
would be absolved from penal responsibility if it were established 
that he had not had the possibility of refusing to obey the criminal 
order. That argument had often been pleaded by the Nazi war 
criminals brought to trial after the war, but the Ukrainian military 
courts had not upheld it. The Ukrainian delegation therefore 
supported the Australian amendment (CDDH/I/255) for the deletion of 
that clause. 
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25. For the same reasons his delegation had reservations about 

paragraph 2 of the Syrian amendment (CDDH/I/74). On the other hand 

it supported paragraph 1, whereby the High Contracting Parties 

undertook to punish and repress grave breaches of the provisions of 

the Conventions and of the Protocol. 


26. The United States amendment (CDDH/I/308) gave cause for concern. 
To delete the word IIgrave" would weaken the effect of the article 
for no good reasori, and would help to create confusion between 
ordinary breaches and grave breaches; it would therefore diminish 
criminal liability for grave breaches, with the result that in 
practice a person committing a grave breach would be enabled to 
evade criminal responsibility. 

27. It was essential to make a clear distinction between liabilities 
arising from ordinary breaches and liabilities arising from grave 
breaches, and to ensure that war crimes and crimes against humanity 
carried a heavy penal liability. That was why twelve countries had 
proposed to add a new paragraph 6 to article 65. stating that 
"None of the provisions of this Protocol may be used to prevent the 
prosecution and punishment of persons accused of war crimes and 
crimes against humanityil (CDDH/III/315 and Add.l). 

28. The fact that an individual was acting pursuant to orders might 
of course be taken into account in the mitigation of punishment, as 
proposed by the United States delegation in the last sentence of 
its amendment (CDDH/I/308); but at the same time the gravity of 
the act must oe borne in mind. 

29. Mr. GLORIA (Philippines) supported articles 76 and 77, which 
in his view were complementary to each other, and some of the amend
ments, particularly the United States amendment (CDDH/I/308). He 
still had some doubts, however, as to how the provisions of articles 
76 and 77 could be applied effectively. He wondered, in particular, 
what body would be responsible for implementing the two articles, 
whether international or municipal law would be applicable and what 
court would try breach cases. 

30. Recalling the trial of the Japanese General Yamashita, in 
1\1anila in 19L~5, he stressed the need for further study of those very 
important articles. 

31. Mr.· TORRES AVALOS (Argentina) said that the principle of due 
obedience was the corner-stone of the military system of many 
countries attending the Conference. On the whole he supported the 
ICRC text of article 77, which retained that principle, but he was 
open to any suggestions for improving the text. 
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32. He could not accept the United States and Australian amendments 
(CDDH/I/308 and CDDH/I/255), since they did not retain the principle 
of due obedience and went beyond reasonable limits. If it was 
tolerable for a subordinate to refuse to obey the order of a 
superior where such an order constituted a grave breach of the 
Geneva Conventions or of Protocol I, such a clause would be 
unacceptable if applied to breaches other than grave breaches, for 
it would perturb the system of military discipline. 

33. In principle, the Argentine penal code and military justice 
code postulated that due obedience was a reason for exoneration from 
criminal liability; but the civil and military courts in Argentina 
had for some time past been watching world trends in humanitarian 
law and had not been holding strictly to that principle. That was 
why his delegation accepted ,,,hat might be termed lithe human function 
of due obedience 1i 

, in other words the fact that in case of the 
flagrant breach of a fundamental humanitarian principle exoneration 
on account of due obedience did not apply. Lastly, after pointing 
out that the United States amendment (CDDH/I/308) was not simply a 
question of form, he said he might revert to the various points 
mentioned above in the Working Group. 

34. Mr. ABU-GOURA (Jordan) said that article 77 as proposed by the 
ICRC could be amended in several ways so as to make it more 
consonant with the principle of the sovereignty of States. 

35. The article raised important questions: for instance the 
question of who would protect a subordinate refusing to obey an 
order from the punishment which would then be applied to him. The 
articte was acceptable in principle because it was essential to 
prevent war crimes, but it did raise a number of interconnected 
questions which merited careful consideration. An amendment along 
the lines of the clarifications sought by the United Kingdom 
representative at the fifty-first (CDDH/I/SR.51) meeting would 
therefore be desirable. 

36. Mr. MISHRA (India) said that he interpreted the word rirepressa 
in paragraph 1 of article 76 to mean both nprevent" and "repress". 
If that were not the case he would like the word Hprevent ii to be 
added. One of the measures contemplated for preventing breaches of 
the Geneva Conventions and Protocol I was to distribute those 
instruments and arrange for instruction in them (article 71). 

37. Another preventive and repressive measure was the heavy 
responsibility placed on superiors under paragraph 2 of article 76. 
In that· respect, his delegation approved the underlying principle 
of new article 76 bis as proposed by the United States (CDDH/I/307) 
concerning the duties of commanders. 
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38. On the other hand; his delegation had great difficulty in 
accepting article 77) which amounted to encouraging subordinates 
to disobey orders which they deemed contrary to the provisions of 
the Geneva Conventions and Protocol I. The assumption was that 
Governments or superior officers wcul~ in some cases commit 
deliberate breaches of Protocol I. In such cases, enjoining an 
ordinary soldier to refuse to obey would be asking too much and, in 
any case, v-rhatever provisions might be inserted I'muld remain 
inoperative. 

39. In short. article 77 raised serious problems of discipline and 
Government policy. In case of tho adoption of article 76~ as 
amended, and of the principle of article 76 bis, article 77 could be 
deleted as t11e Swiss delegation he.d proposed-rcDDH/I/303). 

40. Mr. ROSENNE (Israel) said he favoured the inclusion of article 
77 in draft Protocol I. The principles set out in that article had 
formed part of Israeli law since the adoption of the Military 
Justice Act. Article 125 of which provided that a soldier who 
refused to obey a manifestly illegal order did not incur penal 
responsibility. Although refusal to obey an order might strike 
against military discipline. the choice was one between, on the one 
hand, carrying out a manifestly illegal order - in other words 
perpetrating a violation of humanitarian law - and, on the other 
hand, respect for military discipline. But since it was a question 
of grave breaches, any violation of humanitarian law was far more 
dangerous in its effects than a possible failure to observe military 
discipline. Article 77 reflected fairly faithfully international 
criminal law as defined by the international military tribunals at 
the end of the Second World War. A committee of experts had 
submitted a similar draft article when the 1949 Geneva Conventions 
were being drawn up; but the Diplomatic Conference had decided not 
to include it, for fear of creating dissension and delaying the 
ratification of the Conventions. The only remaining references to 
it - indirect ones. perhaps - were to be found in Article 49 of the 
first Geneva Convention of 1949 j Article 50 of the second, Article 
129 of the third. and Article 146 of the fourth. 

41. His delegation took the view that the Australian amendment 
(CDDH/I/255) was a step in the right direction, becaUSe it would 
increase the responsibility of members of the armed forces. His 
country would also support the United States amendment (CDDH/I/308) 
to paragraph 2, which was exactly in line with the NUrnberg 
principles. With those changes, article 77 should be included in 
draft Protocol I. It would be a retrograde step to reject such an 
article when its principles were already included in many a 
country's domestic legislation. The Horking Group might fino the 
proper form of words which would avoid causing too much difficulty 
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for too many delegations. Between the doctrine of pa.ssive obed:i_ence 
and that of ;;thinking bayonets i: J positi ve international law had 
opted for "thinking bayonets;!. That was therefore the doctrine 
which should be embodied in draft Protocol I, ,vith all the necessary 
precautions. 

42. Mr. MOHIUDDIN (Oman) said that the United Kingdomis views on 
paragraph 1 of article 77, which might create an element of inter'~ 
ference in the national penal laws of a State, deserved close 
attention. The Committee should also take into consideration the 
views expressed at the fifty-first meeting (CDDH/I/SR.51) by the 
representatives of the Republic of Korea and of Nigeria on the very 
delicate situation concerning the practical application of the 
paragraph. The United States amendment (CDDH/I/308), by further 
enlarging the scope of the provision; would make the problems still 
more difficult. The amendment suggested by the Syrian Arab Republic 
in document CDDH/I/74 would perhaps be a better alternative, 
although in some respects it only reaffirmed what was contained in 
paragraph 3 of article 1 of draft Protocol I. 

43. Paragraph 2 of article 77 would have to be looked into more 
thoroughly in the light of the Australian amendment (CDDH/I/255), 
which in essence aimed at diminishin~ the hypothetical factor. The 
United States amendment (CDDH/I/308) spelt out a more comprehensive 
guideline, but the last sentence of paragraph 2 left too much 
latitude in prescribing the punishment for violations. It might 
also lead to discrimination between nationals and non~nationals. A 
situation where one of the Parties to an armed conflict was not 
bound by Protocol I should likewise be considered. 

44. Article 77, as drafted, was not satisfactory, and his delegation 
reserved the right to make further cownents. 

45. Mr. BOSCH (Uruguay) supported the principles underlying article 
77, which undoubtedly had its place in the section of draft 
ProtOCOl I dealing with the repression of breaches. In the ICRC 
draft, however, the article fell short of its target, since it did 
not take enough account of the fact that the dictates of human 
conscience were relative - a relativity which must be recognized, 
whether it was deplored or not. If article 77 was to be applicable, 
it must be practical. Some delegations, it should be noted, only 
wanted grave breaches to be repressed. 

46. The text proposed by the Syrian Arab Republic (CDDH/I/74) was 
acceptable and would be a useful basis for discussion by the 
Working Group. 
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47. Mr. DJANG Moun Seun (Democratic People 1 s Republic of Korea) 
said that in his view the repression of breaches was linked with 
the problem of legal guarantees for the implementation of the 
Geneva Conventions and Protocol I. With regard to article 77, the 
first e~$ential was to compel parties to the conflict to observe 
the Geneva Conventions and Protocol I faithfully, and articles must 
be drafted with that end in view. It would be unnecessary to hedge 
about the repression of breaches with conditions if it could be 
assumed that the Geneva Conventions would be faithfully observed 
and duly publicized. If, for instance, the premise was accepted 
that parties to a conflict would normally observe the Geneva 
Conventions and Protocol I there was no need to include reservations 
in the definition of breaches. Humanitarian law must try to protect 
victims and to condeMn criminals like the imperialists who took 
possession of other countries! territory and destroyed their 
national sovereignty. In that way it would help to forestall 
breaches. 

48. Article 77 called for thorough study along those lines, but 

his delegation was strongly opposed to the United States amendment 

(CDDH/I/308) . 


L!9. VI:'. BC),FfF(OS GI-1?lLI (Ob3t?rver for the Sovereign Order of Malta) 
speakIng at the invitation of the Chairman, supported the valuable 
suggestion made at the fifty-first meeting (CDDH/I/SR.51) by the 
representative of the Holy See that an international tribunal should 
be set up to try breaches of the Geneva Conventions and the 
additional Protocols. If such a tribunal were permanent, and 
therefore established prior to the conflicts giving rise to the 
breaches. it would have to try. it would be a necess~ry addition to 
the international institutions concerned with safeguarding civilized 
values. It would have the advantage of creating valuable case law. 
In particular. it would establish valid precedents for the very 
delicate problems of responsibility and repression arising from 
articles 76 and 77. It was not, of course, within the competence 
of the Conference to adopt that suggestion itself, but it could 
perhaps take the initiative by approving, for example, a d~sire 
expressed by Com~ittee I for the establishment of a permanent 
tribunal and for the launching of studies and talks for that 
purpose. 

50 .. Mr. GIRARD (France) said that in his view the efforts of the 
ICRC to make the text of the Geneva Conventions known were justified 
inasmuch as they implied that soldiers were individuals and should 
be aware of their responsibilities. 
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51. His delegation had no objection to paragraph 1 of article 77. 
The rules Governing French mil~tary discipline contained a similar 
provision. There was a danger that the deletion of the paragraph 
would face combatants t'Jith an alarming choice and ma.ke them liable 
to prosecution before two different courts, such as a. court-martial 
in their own country and a tribunal responsible for judgin~ 
violations of humanitarian la1'! like the Nlirnberg tribunal. In that 
respect he fully endorsed the views of the Tunisian representative, 
He was not opposed to the deletion of the word "grave" from 
paragraph 1 of article 77, as proposed in the United States amend
ment (CDDH/I/308), which would extend article 77 to ordinary 
breaches. 

52. His delegation would also support the idea contained in the 
United States amendment, paragraph 2, last sentence, if it were 
agreed that instead of the idea of mitigation of punishment, there 
would be a reference to appraisal by the court of the responsibility 
of the accused. 

53. Hr. HUSSAIN (Pakistan) recapitulated the many vain attempts 
made since the end of the First World War to settle the thorny 
question of the culpability of subordinates where breaches of 
international law occur. He warnec_ the Committee against endorsing 
any provision 1>Jhich might affect discipline in the armed forces. 
Obedience by subordinates could not depend on the construction they 
placed on various treaties relating to international law; on the 
other hand, those in command were supposed to be familiar with 
international law, and not to allow acts to be committed in breach 
of it, unless, of course, the armed forces concerned were those of 
a Fascist or Nazi r~gime, in which event the soldiers could hardly 
be expected to do otherwise than follow the orders of their 
superiors blindly. 

54. The provisions of article 77, which were likely to impair 
military discipline very seriously, would probably not be acceptable 
to many Governments with standing armies. 

55. While he was not su~gesting that where a breach of the Geneva 
Conventions and Protocol I occurred, the subordinate should be 
completely exonerated from his criminal liability, nevertheless, he 
did believe that in view of its complexity, article 77 should leave 
the tribunal or court wide discretion to weigh the circumstances in 
each case. His delegation accordin~ly favoured the adoptIon of the 
formula contained in Article 8 of the Nlirnberg Charter. 

56. The CHAIRMAN proposed that article 77 shoulc1 be referred to 
lrJorking Group A. 

It was so agreed. 

The meetinG rose at 12.25 p.m. 

http:CDDH/I/SR.52


-- 147 ~ CDDH/IISR.53 

SUMMARY RECORD OF 'lIHE FIF'fY-~THIRD jV[EE'l'ING 

held on Friday, 7 May 1976, at 10.25 a.m. 

Chairman: lvIr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 78 - Extradition (CDDH/l i CDDH!225 and Corr.l, CDDH/226 and 

Corr.2; CDDBII/256~ CDDH/I/266, CDDH/I/303~ CDDH/I/309, CDDH/I/310 

and Add.l) (continued)* 


New Article 78 bis (CDDH/I/312 and Add.l) 

Article 79 - f·1utual assistance in criminal matters (CDDH/I, CDDH/225 
and Corr.l~ CDDH!226 and Corr.2; CDDH7I757~ CDDH/I/279) (continued)* 

1. r~rs. BUJARD (International Committee of the Red Cross) said 
that article 78 relating to extradition was supplemented by 
article 79 dealing with mutual assistance in criminal matters. 
Introducing the two texts s she said that the discussion would centre 
mainlY on article 73. The system of repression of grave breaches 
under the Geneva Conventions was based on the principle aut dedere 
aut punire, whereby each Contracting Party could either bring any 
person charged with a serious breach before its own courts, or else 
hand that person over to be tried by another High Contracting Party 
concerned in the prosecution, in the manner prescribed by its laws. 
Some experts had expressed the view that that provision sufficed, 
and that Llere was no obj ect ill adding anything to the Conventions 
on the subject. Others~ however, had been of the opinion that it 
was necessary to go further in the matter of extradition. That was 
why the ICRe had drafted articles 78 and 79; it had done so, 
however, on a tentative basis only~ as they still called for 
detailed consideration. 

2. Article 78 was based. not, as had been suggested by some, on 
the 1948 Convention on the Prevention and Punishment of the Crime of 
Genocide (United Nations General Assembly resolution 260 (III», 
whose provisions as to extradition referred only to the national 
laws of the High Contracting Parties and to the treatries in force 
between them 9 but on more recent international instruments: the 
ICAO Convention for the Suppression of Unlawful Seizure of Aircraft, 
signed at The Hague on 16 December 1970, and the ICAO Convention for 
the Suppression of UnlalJJful Acts against the Safety of Civil Aviation, 
signed at iI10ntreal on 23 September 1971. Article 8 of each of 
those Conventions dealt with extradition; 

* Resumed from the forty-fifth meeting. 
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3. The Article 8 in question, which was in the nature of a multi 

lateral treaty, contained three parts: the offence must be deemed 

to be included as an extraditable offence in any extradition 

treaties existing between the Contracting States and in every 

extradition treaty to be concluded between them. Moreover, the 

Convention could be regarded as the legal basis for extradition in 

cases where a Contracting State which made extradition conditional 

on the existence of a treaty received a request from another 

Contracting State with which it had no extradition treaty. Lastly, 

the Contracting States which did not make extradition conditional 

on the existence of a treaty must recognize the breach as an 

extraditable offence between themselves. 


4. The text proposed by the ICRC followed that formula fairly 

closely, while limiting extradition to cases of grave breach of the 

Geneva Conventions and Protocol I. It should also be emphasized 

that the system of repression envisaged, both in The HaGue and 

Montreal Conventions and in the Geneva Conventions s was based on the 

principle of universal jurisdiction. 


5. Mr. STAMPFLI (Legal Secretary) observed that amendments to 

draft article 78 had been submitted by Australia (CDDH/I/256), 

Belgium (CDDH/I/266)s Switzerland (CDDH/I/303), the United Kingdom 

of Great Britain'and Northern Ireland and the United States of 

America (CDDH/I/309) and the Socialist countries (CDDH/I/310 and 

Add.l). Amendments to article 79 had been submitted by the 

Philippines (CDDH/I/57), and by France, Mali and Switzerland 

(CDDH/I/279). 


6. Mr. BETTAUER (United States of America) said that his delegation 

and the United Kingdom delegation considered that article 78 added 

nothing to the common provisions on extradition contained in the 

Geneva Conventions of 1949. Those could, in fact, be re8arded as 

an antecedent of the much more detailed wording contained in 

Article 8 of The Hague and Montreal Conventions. AlthouGh the ICRC 

text was based on them, it added nothing substantial to them. That 

was why the amendment submitted jointlY by the United I<ingdom and 

United States delegations (CDDH/I/309) proposed that the article 

should be deleted, and that a clause including extradition among 

measures for the repression of grave breaches should be inserted in 

article 74. That solution would be by far the simplest ar..d 11!0uld 

enable the Committee to avoid prolonging a complicated discussion. 


7. His delegation was not radically opposed, however, to thE text 

in question, and would in due course, should it be maintained, 

propose a number of changes to bring it into line with the 

provisions of the international instruments adopted in recent years, 

particularly those of the 1973 Convention on the Prevention and 

Punishment of Crimes against Internationally Protected Persons, 

including Diplomatic Agents (General Assembly resolution 3166 (XXVII». 
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8. ~~r. de BREUCKER (Belgium) observed that the relevant articles 

of the four Geneva Conventions of 1949~ in particular Article 146 

of the fourth Convention relative to the Protection of Civilian 

Persons in Time of War. made it obligetory on the Contracting 

Parties to prosecute and try any person alleged to have committed 

or to have ordered to be committed~ grave breaches of the 

Conventions, or, should they prefer it, to extradite such person. 

The purpose of the ICRCvs article 78 was to specify the conditions 

for extradition, largely on the basis of The Hague Convention of 

1970 and the Montreal Convention of 1971. His delegation was 

prepared~ in principle, to accept the IeRC text, which it did not, 

however, consider to show any advance on that of the Geneva 

Conventions. 


9. He then drew attention to a discrepancy between paragraphs 1 
and 3 of article 73. Paragraph 1 concerned cases of extradition 
for grave breaches :;whatever the motives for which they were 
committed';, where there was an extradition treaty betvJeen the 
High Contracting Parties~ whereas in paragraph 3, under which 
extradition was not made conditional on the existence of a treaty 
between the Contracting Parties, a breach was extraditable only 
"subject to the conditions provided by the law of the requested 
High Contracting Party. His delegation was not at all of the 
opinion, however, that extradition was always required. It was not 
certain that the person extradited would enjoy, in the requesting 
State, all the guarantees of impartiality demanded by a sound 
administration of justice. It would therefore greatly prefer the 
article originally proposed by the IeRC, presented in the Commentary 
on the draft Additional Protocol (CDDHI3, p. 99). 'r.her·e it was 
stated tha" ;'1,Thenever the better administration of justice so 
requires, the High Contracting Parties shall. in conformity with 
their legislation and with the treaties in fcrce, grant extradition 
and all possible legal assistance for the purpose of the prosecution 
of the breaches in question-I. 

10. The phrase which the ICRC had considered it necessary to insert 
in paragraph 1 C;whatever the motives for which they were ,-_~ommitted7;) 
strengthened the obligation to extradite. The Belgian amendment 
(CDDH/I/266) suggested the deletion of that phrase, for the rule 
that should be maintained was the one which had been established in 
19~9. 

11. P-Ir. KAKOLECKI (Poland) said that the purpose of the amendment 
by the Socialist countries (CDDH/I/310 and Add.l) was to supplement 
the IeRC article 78 by emphasizing the need for co-operation among 
States to ensu~e extradition to the country where the breach had 
been committed. Extradition to the country that had suffered the 
harm was considered to be a just and effective form of repression 
of war crimes and crimes against humanity. The idea "JaS not that 
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the country most affected should be given the opportunity of taking 
revenge, but t~at that was the country where the evidence could 
most easily be collected and where a sentence that was in keeping 
with the graVity 0 f the breach could be handed down, vii th all the 
safeguards provided for in the G'Emeva Conventions and Protocol I. 

12. Moreover, the wording proposed had a preventive value. The 
knowledge that there was a general rule providing for punishment in 
the country where the crime wascommi tted would be a pov;rcrful 
deterrent to any vi.olation of humanitarian law. The wording would 
therefore help to strengthen humanitarian law by ensuring greater 
respect for it. 

13. In addition, the said proposal, ".h,ich was fully in accordance 
with exist'ing international law, was in line with the progress!ve 
work 6~ the current Conference. First, the principle of choice 
between punishment and extradition, as embodied in the Geneva 
Conventions, remained untOUChed, even though preference was given 
to extradition. Second, the text proposed was a direct extension 
of the' provisions of article 78, which reaffirmed, among other 
things, the principle that extradition was always subject to the 
conditions provided for by the law of the requested High Contracting 
Party. Third, the proposed amendment was not an innovation: it was 
based, in particQlar, on General Assembly resolution 3074 
(XXVIII) o,f 3 December 1973 on Principles of International 
Co-operation in the Detection, Arrest, Extradition and Punishment 
of Persons Guilty of War Crimes and Crimes against Humanity. It 
wouT¢ibe noted in that connexion, that the proposal had been 
submitted in English and that its wording was c19sely based on the 
text of the General Assembly resolution to which reference vvas made. 
The other language versions should therefore also be based on that 
text. 

14. Miss POMETTA (Switzerland) explained why her delegation had 
proposed, in amendment CDDH/I/303, the deletion of article '(8 of 
the ICRC draft. It considered that the provisions of Articlos 49, 
50, 129 and 146 of the Geneva Conventions of 1949, besed on the 
principle of aut dedere aut punire, were satisfactory. The ICRC 
text disregarded that principle and contained serious gaps. It 
should be emphasized in particular, that the parallel drawn in the 
ICRCConunentary (CDDH/3, p. 99) between article 78 and the ICAO 
Convention for the Suppression of Unlawful Seizure of Aircraft, 
signed at The Hague on 16 December 1970, and the ICAO Convention for 
the Suppression of Unlawful Acts against the Safety of Civil 
Aviation, signed at Montreal on 23 September 1971~ WEtS only n 
seeming analogy. Article 78 said that extradition wap compulsory 
for the Parties to the Protocol, even if the latter were not lin;,ced 
by an extradition treaty, while the Conventions of f~';ie Hague a 1,\ "I 0 f 
Montreal merely provideo, that the Parties had the option to consider 
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those Conventions as "the legal basis for extradition". Further, 
article 78 specified that "grave breaches of the Conventions and of 
the present Protocol, whatever the motives for which they were 
committed, shall be deemed to be included as extraditable offences." 
That was an innovation of very wide scope for States which, like 
Switzerland, never granted extradition for political offences and 
did not intend to give up their right to srant asylum. 

l~. Lastly, while The Hague and Montreal Conventions provided for 
extradition for clearly defined offences, that was not so in 
article 78. Until grave breaches had been clearly defined either in 
an exhaustive list or in an express qualification in articles 
describing the breach, article 78 would open the way to every kind 
of arbitrary action and would not permit of the exercise of 
impartial justice concerning the rights of the accused. whatever the 
unspeakable type of crime committed. It was true that article 78 
subjected extradition to "conditions provided by the law of the 
requested High Contractinq: Party", but it did not specify whether 
those "conditions" applied to the law or to procedure. For example, 
would a State whose Constitution prohibited corporal puniShment and 
special tribunals be constrained to allow another State to apply 
punishment or procedures condemned by its own basic law? 

16. That did not in any way signify that those who committed grave 
breaches should not be prosecuted and punished, but it would be rash 
to wish to settle such a serious problem on the basis of such a 
brief text as that of article 78. It should be borne in mind that 
extradition was the subject of numerous bilateral and multilateral 
treaties of a very complex nature. In that connexion, Article 7 of 
The Hague Convention of 1970 deserved careful study; It stipulated 
that "The Contracting State in the territory of which the alleged 
offender is found shall, if it does not extradite him, be obliged, 
without exception whatsoever and whether or not the offence was 
committed in its territory, to submit the case to its competent 
authorities for the purpose of prosecution". That provision i~tro
duced an important innovation into international law and had been 
accepted by numerous States whose legal systems were often very 
different. In the opinion of the Swiss delegation, that was the 
way in which the thorny problem might be settl~d, provided, however, 
that, as in The Hague and Montreal Conventions, the list of crave 
breaches was detailed. 

17. ~he Swiss dele~ation supported the Belgian amendment (CDDH/I/ 
226) and the amendment of the United Kingdom and United States 
delegations (CDDH/I/309). On the other hand, amendment CDDH/I/310 
and Add.l was unacceptable as it passed over in silence the rights 
of the requested State. 
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18. f!lr. MAHONY (Australia) said that his delegation was 1Ilithdrawing 
its amendment (CDDH/I/256) and would intervene at a later stage. 

19. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) said that 
the ICRC.should be congratulated on having sUbmitted a text which 
supplemented the common.provision on extradition provided for in 
the system of measures for the repression of breach~s of the Geneva 
Conventions, and on having based itself on the extradition clauses 
contained in a number of recently-adopted international Conventions, 
While the ICRC text could indeed be taken as a basis for the 
drafting of article 78, it needed supplementing and strengthening 
along the lines suggested by the group of Socialist countries in 
their amendment (CDDH/I/310 and Add.l). 

20. The representative of Poland had already adduced convincing 
arguments in support of that amendment, which in addition to 
strengthening the rules for the repression of breaches also 
strengthened those which would serve to prevent such breaches in 
the future •. Co~operation between States- in matters of extradition 
was essential, as·· the General Assembly had recognized in its 
resolution 3074 (XXVIII) of 3 December 1973 on Principles of 
International Co-operation in the Detection, Arrest, Extradition 
and Punishment of Persons Guilty of War Crimes and Crimes against 
Humanity. The relevant provisions of that resolution were based on 
instruments of international law such as the Moscow Declaration of 
1 November 1943, signed by the Union of Soviet Socialist Republics, 
the United Kingdom of Great Britain and Northern Ireland and the 
United States of America, concerning enemy atrocities in the course 
of the Second World War; the Agreement for the Prosecution and 
Punishment of the IvIaj or i!Jar CriminalS of the European Axis, signed 
in London by the United Kingdom of Great Britain and Northern 
Ireland, United States 6f America, France and the Union of Soviet 
Socialist Republics on 8 August 1945, and the Charter of the Nilrn
berg tribunal, which formed an integral part of that Agreement. 
Extradition was thus a long-established principle in international 
instruments concernin~ wa~ crimes and their repression. The General 
Assembly, for example~ from the time of its inception until the 
present, had repeatedly stressed, in its resolutions and decisions 
that persons guilty of war crimes or of crimes against humartity 
should be extradited-to the countries where the crimes had been 
committed. It had done so, inter alia, in resolution 3 (I) of 
13 February 1946 on the Extradition and Punishment of War Criminals, 
the 1968 Convention on the Non-Applicability of Statutory 
Limitations to War Crimes and Crimes against Humanity (General 
Assembly resolution 2391 (XXIII», and resolution 2840 (XXVI) of 
18 December 1971 on the Punishment of 1rlar Cri'minals and of Persons 
who have Conmitted Crimes against Humanity. It was important 'that 
the amendment submitted by the Socialist countries, which served 
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the interests of humanity and strengthened the text proposed by the 
ICRe, should receive the full support it deserved. His delegation, 
needless to say, could not accept either the Swiss amendment 

(CDDH/I/303) or the one submitted by the United Kingdom and the 

United States delegations (CDDH/I/309). 

21. Mr. BOBYLEV (Union of Soviet Socialist Republics) read out, on 
behalf of the sponsors, the new draft article 78 bis (CDDH/I/312 
and Add.l). Its sponsors had filled in the gaps in the Geneva 
Conventions of 1949 in the light of the development of humanitarian 
law, and had sought to increase the penal responsibility of persons 
guilty of war crimes and of crimes against peace and humanity. The 
text of article 78 bis was based on universally recognized rules of 
contemporary international law, particula.rly the Charter of the 
NUrnberg tribunal, the Convention on the Non-Applicability of 
Statutory Limitations to War Crimes and Crimes Against Humanity 
(United Nations General Assembly resolution 2391 (XXIII», several 
other General Assembly resolutions and various other texts. Under 
Article IV of the Convention on the Non-Applicability of Statutory 
Limitations to War Crimes and Crimes against Humanity, the States 
Parties undertook to prosecute and punish the persons guilty of 
those crimes. 

22. Moreover, paragraph 1 of the Principles of International 
Co-operation in the Detection, Arrest, Extradition and Punishment 
of Persons Guilty of Far Crimes and Crimes against Humanity (General 
Assembly resolution 3074 (XXVIII» stated that all such crimes 
"shall be subject to investigation and the persons against whom 
there is evidence that they have committed such crimes shall be 
subject to tracing, arrest, trial and, if found ~uilty, to punish
ment." Obviously, the persons responsible for such crimes should not 
benefit from prisoner-of-war status. The security of all countries 
depended upon that, for those crimes were the most dangerous and 
constituted grave breaches of the Conventions and Protocols. That 
was why his delegation hoped that article 78 bis would receive the 
support and understanding of the other delegations. 

23. r·1r. BENMAKHLOUF (France) stated that the amendment submitted 
by France, Mali and Switzerland (CDDH/I/279) was designed to bring 
the provisions of article 79 into line with those of the bilateral 
and multilateral treaties relating to mutual assistance in criminal 
matters, all of which clearly laid down the applicable regulations. 
They listed the documents to be included with any request for mutual 
assistance and laid dOl/Tn rules for the conduct of commissions of 
inquiry, the notification of legal documents and the calling of 
witnesses. That applied particularly to the European Convention on 
Mutual Assistance in Criminal Matters, 1959, which had been signed 
by ten European States, and to more than twenty bilateral agreements 
concluded between France and other States of Europe and Asia. The 
proposed amendment recapitulated the provisions of the ICAO 
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Convention for the Suppression of Unlawful Seizure of Aircraft (The 
Hague, 1970) and of the lCAD Convention for the Suppression of Unlaw
ful Acts against th~ Safety of_Civil Aviation (Montreal 1971). The 
sponsors I aim was to make article 79 more specific~ while conforming 
to international law in the matter of mutual assistance in criminal 
matters. 

24. Mr. BETTAUER (United States of America) said that his delegation 
was opposed to the proposal by the Union of Soviet Socialist 
Republics and others (article 78 bis:, document CDDH/II312 ,and Add.I) s 

on the grounds that it would tend-ro undermine humanitarian law 
rather than reaffirm it: Article 85 of the third Geneva Convention 
of 1949' provided that per~ons prosecuted under the laws of the 
Detaining Power for acts committed prior to capture retained the 
benefits of prisoner-of~war status) even if convicted. The proposed 
article 78 bis would reverse that humcmi tarian rule. Acceptance of 
such a proposal could well force the United States Government to 
reject P~otocol I in its entirety. 

25. Mr. DRAPER (United Kingdom) pointed out that the ICRC text of 
article 78 raised some very important questions in regard to the 
application of humanitarian law and would greatly complicate matters 
for States. The Geneva Conventions of 1949, which had been drafted 
after the transfer of the war criminals of the Second World War. had 
lost none Of their value, as they were realistic~ humane and practical. 

26. They had established the principle of the universality of 
jurisdictibn) supplemented by appropriate machinery for extradition. 

27. Several delegations had laid stress on the fact that in some 
countries domestic law or the national constitution did not allow 
for the extradition of their nationals. The Geneva Conventions tOok 
that difficulty into account, as did the ori~inal ICRC draft of 
article 74, by making extradition conditional on the domestic 
legislation of the various countries. The lCRC representative had 
appropriately referred to the principle aut dedere aut punire~ which 
should be enforced so that war criminals could be brought to justice. 
As some delegations, and particularly that of the United States of 
Americ~, had pointed out, the laws governing extradition had 
developed since 1949, but the provisions of the Geneva Conventions 
were still wholly valid. and the text proposed by the lCRC wording 
was no improvement on them. Indeed 9 whereas the lCRC draft made no 
mention of transfers of person~ convicted of grave breaches from 
occupied territories, Article 49 of the fourth Convention expressly 
prohibited such transfers. 

28. His delegation drew attention to the contradiction between the 
working of the proposed new article 78 bis (CDDH/I1312 and Add.l), 
and the heading under which it had been tabled. Whereas the text of 
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the proposal read "Prisoners of war convicted, under the laws of the 
country in which they are held prisoner, of war crimes and crimes 
against humanity in the meaning of the principles laid down at the 
NUrnberg trials ••• ", the heading to Section II of Part V of 
Protocol I was "Repression of breaches of the Conventions and of the 
present Protocol". He noted further that the ICEe had rightly 
confined the scope of article 78 to grave breaches of those two 
instruments. Furthermore, the ne\rlT article 78 bis stated that such 
prisoners "shall be subject to the regime established in that 
country for persons serving a sentence". It repeated in other words 
the reservations entered b~ various States in relation to Article 85 
of the third Geneva Convention of 1949. It must be recognized, 
however, that a reservation regarding Article 85 also constituted 
a reservation regarding Article 5 of the same Convention, whi~h was 
even more important, and read as follows: "The present Convention 
shall apply to the persons referred to in Article 4 from the time 
they fall into the power of the enemy and until their final release 
and repatriation". That was one of the cornerstones of humanitarian 
law regarding prisoners of war. That being so, the Committee must 
reject the proposal to article 78 bis, for its adoption would strike 
a grave blow at the Geneva Convention relative to the Treatment of 
Prisoners of War of August 12, 1949. 

29. His delegation considered that none of the arguments adduced 
so far showed the IeEC draft to be in any wayan improvement on 
the 1949 Conventions; and, like the United States delegation, it 
would like to see article 78 deleted and the proposed article 
78 bis rejected. 

30. Mrs. ~ARIIMAA (Mongolia) said that extraditiorr was a very 
complex matter, closely related to domestic legislation. Under 
Mongolian law, nationals were not extradited to face prosecution or 
punishment. That thesis was confirmed by an agreement with other 
countries on co-operation in legal matters. Grave breaches of the 
rules of humanitarian law set out in the Geneva Conventions of 1949, 
however, and grave crimes against humanity, formed a special 
category of breach, and her delegation accordingly accepted the 
wording proposed by the ICRC as a basis for discussion, and endorsed 
the amendment to article 78 submitted by the Socialist countries 
(CDDH/I/310 and Add.l). That amendment, stressing co-operation .in 
regard to extradition between Contracting Parties, e~phasized the 
priority to be given to national policy in dealing with questions 
of extradition, and thus strengthened the effectiveness of the 
Geneva Conventions and the additional Protocols. The idea of 
extraditing persons guilty of grave breaches to the country where 
the breach had been committed arose from a de~ire to wipe out the 
vestiges of the Second t;Jorld l',Jar. Her delegation might speak again 
on the various amendments proposed to article 78 when they were 
discussed in the Workin~ Group. 
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31. As to article 78 bis, proposed by the Socialist countries 
(CDDH/I/312 and Add.l):-She thought that grave crimes against 
humanity, such as the 'mass slaughter of defenceless populations, 
belonged to the category of especially dangerous crimes with serious 
aggravating circumstances. She hoped therefore that the Horking 
Group, when it came to consider the various amendments submitted to 
article 78, would find a compromise formula. 

32. The CHAIRMAN ob·served that many dele9;ations had asked for the 

floor on article 78, and he requested speakers to be as brief as 

possible. 


33. Mr.RECHETNIAK (Ukrainian Soviet Socialist Republic), speaking 

on a point of order, said that he could not accept a time-limit on 

speeches. Meetings began very late, and interV'als were too long, 

so that much time was lost. He asked the Chairman not to s~t a 

time; limit as· all the speakers listed should be free of any such 

constraint. 


34. '0 The! CHAIRMAN explained that he had not invoked rule 22 of the 
rules Q-f procedure, which allowed the Conference to lirni t the time 
allowed to speakers. He had merely asked speakers to be good 
enou~h to be as brief as possible. 

35. Mr. GREEN (Canada) said that he agreed with the United Kingdom 
and United States representatives regarding the provisions of the 
1949 Geneva Conventions relating to extradition as adequate. He was 
even inclined to think that the article 78 proposed by ICRC was 
less complete, for while it spoke of extradition, it made no 
provision for prosecution and trial. Protocol I was inten<:;1e.d.to 
supplement the Geneva Conventions of 1949; but in its present form, 
the proposed text could be construed as amending the Conventions, 
since it dealt with extradition only. If the Committee considered 
that the Conventions should be amended, his delegation would be in 
f~vour of the language of Article 7 of The Hague and Montreal 
Conventions, which stipulated clearly the need for prosecution and 
punishment if there w~s no extradition. 

36. Too much emphasis was beinF placed on the word dedere and not 
enough on punire. The Committee was considering grave breaches for 
which there was a universal jurisdiction, so that a trial could take 
place in accordance with the lalt' of the State holding the criminal 
without there being any need for extradition. It was only if that 
State did not wish to take judicial action that the option of 
extradition would arise. 
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37. That approach would probably accommodate the various problems 
of domestic legislation and, more particularly, of constitutional 
law. Moreover, it would meet the concern expressed by the 
represe~tative of Switzerland with regard to Dolitical offences and 
politiccil asylum. While it might be accepted that grave breaches 
~hould never be regarded as non-extraditable political offences, it 
must als~ be recognized that just as an accused might seek immunity 
by pleading a political offence, so also a State might sometimes 
request extradition as a cover for a political operation. By 
placing the emphasis on judicial prosecution rather than on 
extradition, that risk would be radically reduced. 

38. His delegation had certain reservations with regard to the 
amendment proposed by the Socialist countries (CDDH/I/310 and Add,l), 
although it sympathized with the idea that the trial should take 
place in the territory in which the offence had been committed. 
The proposal seemed to have been drafted with occupied territories 
in mind. Grave breaches could, however, be committed against 
prisoners of war held in a camp within the territory of the 
belligerent responsible for such breaches, in which case it was 
surely not intended that the offender should be handed over for 
trial to the authorities of his own country. Besides, the victims 
of breaches committed in one country might be nationals of another. 
If, in such circumstances, the accused were to be handed over to 
any authority, a case could be made for his being handed over to the 
authorities of the victims' country, and not to those of the 
country where the breach had been committed. His delegation would 
come back to that point when the text was submitted to the Working 
Group. 

39. As to article 78 bis, the Canadian delegation thought that 
whatever the crime committed, the accused could not be denied the 
protection afforded him by the Geneva Conventions, Protocol I, the 
law of war and international law. It could not share the opinion 
of the Mongolian delegation that persons guilty of crimes against 
humanity should forfeit the right to protection. The Geneva 
Conventions and Protocol I must be applied without any discrimination 
whatsoever. Consequently, his delegation could not accept 
article 78 bis. 

40. Miss DOKOUPIL (Austria) said she shared the view of the experts 
that the extradition provisions of the Geneva Conventions of 1949 
should be re~arded as sufficient. In fact, the idea of aut deoere 
aut punire already guaranteed the prosecution of grave breaches in 
any country Where the offender was found or to which he might be 
extradited. There was no need for a multinational extradition 
treaty binding upon the Contracting Parties. An instrument of that 
kind would involve many probleMs and would ~ive rise to questions 
which would prove very difficult to resolve. 
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41. True, the prosecution of grave breaches within the meaning of 
the draft Protocol should be provided for; but such breaches 
should first be very clearly defined. There was even a case for 
drawing up an exhaustive list. Moreover, the draft Protocol set 
forth certain ·principles to ensure that the offender received a 
fair and just trial before an impartial independent court. It 
would accordingly be dangerous to create a binding obligation as to 
extradition, since the requested party might be led to deny 
extradition if the existence of procedural guarantees was 
insufficiently proven by the requesting State. 

42. Although the prospect of prosecution in the country where the 
offence had been committed miv,ht have a preventive effect, strong 
arguments in favour of prosecution in the home country of the 
offender or in other countries might also be advanced. For that 
reason, her delegation was opposed to the amendment submitted by 
the Socialist countries (CDDH/I/310 and Add.l) and preferred to 
support that submitted by the United Kingdom and the United States 
delegations, which suggested that article 73 should be deleted. 
Hhatever the final text of article 74 might be, it could include 
a reference to the provisions relating to extradition in the Geneva 
Conventions. 

4}. Her delegation did not see how the new provision proposed by 
the Socialist countries (CDDH/I/3l2 and Add.l) could fit into the 
existing system for the repression of grave breaches. It shared 
the doubts expressed by several delegations, and hoped that the 
sponsors would be able to provide some clarifications to the Working 
Group. 

44. Lastly, her delegation thought that the provisions of article 
79 were useful, and it raised no objections to them. 

45. Mr. NASUTION (Indonesia) observed that, during the general 
discussion on articles 74 and 79, his delegation had stressed that 
most States adhered to the principle of not extraditing their own 
nationals who had taken refuge in their own country, but that did 
not necessarily lead to immunity for the crimes they had committed 
abroad. In his opinion, there must be an extradition treaty 
between the requesting State and the requested State before a person 
taking refuge in the latter's territory after committing a crime in 
another country coulo. be extradited. Even where a treaty of that 
kind existed, the decision whether to grant extradition or not was 
still st.J.bject to some restrictions with which the requesting State 
had. to comply. Other rules should also be applied in cases of 
extradition, such as the rule of speciality, the rule of "double 
criminality" and that of non-extradition for political crimes. 
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46. The problem posed by the rule of speciality was whether it 

formed part of international law, the extent to which it should be 

applied and whether it was merely a matter of commitment between 

the Contracting States. 


47. According to the l'ule of double criminality, the act giving 

rise to extradition should constitute a crime in the legal systems 

of both the requesting and the requested States. It couid be 

observed if the extraditable crimes were specified in a list drawn 

up by both the States concerned. 


48. One of the methods used in overcoming the difficulty of 
measuring the seriousness of a crime was to specify extraditable 
crimes both in national law and in a list included in an extradition 
treaty. Only those crimes enumerated in the list would be 
extraditable between the two Contractinv States. 

49. The underlying reason for the non-extradition of political 

offenders was that extradition could be regarded as interference 

in the internal affairs of other States. 


50. His delegation considered, in the final analysis, that the 
ICRC draft of article 78 should be deleted, and it agreed with the 
view of that article expressed by the Swiss delegation. 

51. ~r. DJANG Moun Seun (Democratic People's Republic of Korea) 
supported the amendments submitted by the Socialist countries 
(CDDH/I/310 and Add.l and CDDH/I/312 and Add.l), and said they 
deserved careful study before being referred to the ,Working Group. 

52. Miss AKUFFO (Ghana) said that her delegation could not support 
the ICRC text because of its mandatory nature. Under Ghana's 
legislation, extradition was granted only on the basis of bilateral 
treaties. 

53. Under paragraph 3 of article 78 of the IeRC text, the procedure 
for extradition was subject to the law of the reauested High 
Contracting Party. The reauested State would have no assurance that 
the accused would have a fair trial. The offender, however, like 
the victim, should h3.ve the benefit of the principles of humanitarian 
law; even war criminals had the right to justice and a fair trial. 
She considered that there should be a case-by-case assessment of 
ach request for extradition rather than a general rule compelling 
~he granting of every request for extradition. 

54. Her delegation considered that article 78 was unnecessary. If 
the Committee thought it useful to formulate provisions on 
extradition, her dele~ation could support only a text similar to 
those in The Hague and l'lontreal Conventions, lvhich left the 
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requested State the choice between prosecution and extradition. It 
also thought that the provisions on extradition should include a 
list of grave breaches that should be regardeu as extradition cases, 
and that that list should be viewed as illustrative and not . 
exhaustive. 

55. Mr. ROSENNE (Israel) pointed out that, by definition, 
extradition existed only between countries similar in character. 
That was why extradition agreements were of a regional nature and 
mainly bilateral. He did not think that an extradition treaty could 
be concluded among 140 States. National legislation varied from 
country to country and some countries would, for instance, refuse 
to extradite a person to a country where the death penalty was in 
fo_rce, particularly if that person was charged with a grave breach 
subject to the death penalty in the requesting country. 

56. The provisions of the Geneva Conventions relating to extra
dition were adequate and there was no reason to insert an article 
on the subject into draft Protocol I. He therefore supported the 
amendments sUbmitted by Switzerland (CDDH/I/303) and the United 
Kingdom and United States of America (CDDH/I/309) providing for the 
deletion of article 78. 

57. He was unable to accept article 78 bis for the reasons already 
stated by previous speakers. He supported the ICRC text of article 
79 and the amendment proposed by France, Mali and Switzerland.. · 
(CDDH/I/279). 

The meeting rose at 12.35 p.m. 
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SUMflARY RECORD OF THE FIFTY-FOURTH j',IEETING 

held on Monday. 10 May 1976. at 10.15 a.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued) 

Article 78 - Extradition (CDDH/1. CDDH/225 and Corr.l. CDDH/226 and 

Corr.2; CDDH/I/266. CDDH/I/303, CDDH/I/309, CDDH/I/310 and Add.l) 

(continued) 


New article 78 bis (CDDH/I/3l2 and Add.l) (continued) 

Article 79 - IVIutual assistance in criminal matters (CDDH/1, 
CDDH/225 and Corr.l, CDDH/226 and Corr.2; CDDH/I/279)(continued) 

1. Mr. ORTEGA JUGO (Venezuela) informed the Committee of certain 
basic provisions of Venezuelan criminal law in regard to extra
dition: not to agree to the extradition of Venezuelan nationals, 
who, if they had to be tried should be tried in their own country; 
riot to agree to the extradition of an alien for political offences; 
not to agree to the extradition of an alien accused of an offence 
carrying either the death sentence or life imprisonment under the 
laws of the requesting country; not to agree to the extradition of 
an alien for offences under ordinary law unless the requesting 
procedure was carried out in accordance idth provisions laid down 
in international treaties ratified by Venezuela or ln its domestic 
legis lation. 

2. 'That was his Government~s traditional position and it explained 
why it had entered an express reservation to Article VII of the 
Convention on the Prevention and Punishment of the Crime of 
Genocide (General Assembly resolut ion 260 (III». 

3. His delegation favoured the formula established by the Geneva 
Conventions of 1949 but was unable to endorse the text submitted by 
the ICRC or, indeed J any article or amendment which failed to 
recognize the above-stated principles of public policy. It would 
like a text to be worked out embodying a restrictive clause to the 
effect that extradition could take place only in conformity with 
the penal code of the countries and the bilateral or multilateral 
treaties which they had signed. 'I'hat would ensure that national 
sovereignty was respected. without any derogation of humanitarian 
law. 
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4. Mr. MAHONY (Australia) drew attention to the fact that in 
drafting article 78 the ICRC had drawn on an article from the 
ICAO Convel:tion for the Suppression of Unlawful Seizure of Aircraft, 
signed at The Hague in 1970, and from the ICAO Convention for the 
Suppression of Unlawful Acts Against the Safety of Civil Aviation, 
signed at Montreal in 1971. His delegation doubted, however~ 
whether the inclusion of that article in draft Protocol I was really 
necessary. There were already useful provisions in the Geneva 
Conventions of 1949 relating to penal sanctions and extradition: 
Article 49 of the first Convention, Article 50 of the second 
Convention, Article 129 of the third Convention and Article 146 of 
the fourth Convention. The adoption of article 74 of draft 
Protocol I would reduce the need to introduce an article providing 
for extradition for grave breaches of the Conventions or of 
Protocol I, especially as ~rticle 78, as it stood, did not appear to 
be anieffective o~ realist~c addition to the existing provisions. 

5. A further factor was that any article relating to extradition 
must take account of the domestic law of the various countries, 
which differed considerably from one country to another. For 
example, many countries refused to extradite their own nationals 
and others refused extradition for political offences. Consequently, 
some countries could rely on their domestic legislation in refusing 
an application for extradition. 

6. Before discussing article 78, the Committee should decide 
on the text of article 74 relating to grave breaches. In any event, 
article 78 did not appear likely to be effective for the enforcement 
of provisions dealing with the repression of breaches of the Geneva 
Conventions and Protocol I. For that reason his delegation 
supported the proposals by Swiczerland (CDDH/I/303) and by the 
United Kingdom and the Unite6 States delegations (CDDH/I/309) that 
article 78 should be deleted. 

7. Mr. HUGLER (German Democratic Republic) stated that the 
amendment (CDDH/I/310 and Add.l), of which his country was a 
sponsor, was in no way intended to limit or restrict the rights of 
a State to which a request for extradition was made. On the 
contrary, it made allowance for them,'as was clear from the 
reference made to paragraphs 1 to 3 of the ICRC text and from the 
words liThe High Contracting Parties shall co-operate on extra
dition .•• j!. The idea of co-operation was so emphasized in the 
amendment that it could be understood as an addition to the 
substantive provisions of article 79 should the Conference decide to 
delete article 78. 
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8. Amendment CDDH/ II 312 and Add .l~ sponsored by a number of 
States~ among them the German Democratic Republic, related to a 
set of problems of great polit~cal and legal importance: _the 
repression of war crimes- and crimes against humanity which were 
also covered by the Conventions and Protocol 1. The text was in 
conformity with the relevant applicable international law, under 
which those who committed' such crimes must be prosecuted and 
punished with all due severity. The punishment of crimes not 
subject to statutory limitations did not permit of any restriction, 
not even a reference to certain "legal guarantees". It was, of 
course,quite justifiable to endeavour to safeguard the rights 
and means of defence, as provided :Ln Article 105 of the third 
Convention and the German Democratic Republic respected all the 
provisions concerning the trial up to the final conviction, but 
at the time of its accession to the Geneva Conventions his 
Government had entered a reservation in respect of Article 85 of 
the -third Convention, to the effect that it would not give the 
benefits of the Geneva Convention3 ta prisoners of war sentenced 
for war crimes or crimes against humanity pursuant to the 
principles of the NUrnberg tribunal. So far as war criminals were 
concerned, to extend to them those illegal guarantees" would be to 
grant them privileges and preferential treatment which were wholly 
unjustified. Those persons were subject to the generally 
applicable provisions concerning the execution of the- sEHitence. 
Accordingly his delegation rejected any imputation according to 
which the application of domestic legislation would be tantamount 
to a breach of basic principles of humanity. The relevant 
provision of Article 85 of the third Convention did not constitute 
general international law but was binding only on t~ose States which 
had accepted it. He reminded the Committee that the Geneva 
Conventions did not prohibit reservations, unless they concerned 
the subject matter and purpose of those Conventions. According to 
the basic principles of the Nurnberg tribun~l~ confirmed by a number 
of legal documents of the United Nations, and particularly by 
Uni ted Nations General Assembly resolution 3 (I) of. 13 February 1946 
and resolution 95 (I) of 11 December 1946, the prosecution and 
punishment of war crimes and crimes against humanity could never 
be used as an admissible reason for any objection to a reservation 
such as that entered by the German Democratic Republic and other 
States with regard to Article 85 of the third Geneva Convention of 
1949. On the same grounds, similar objections in respect o~ 
amendment CDDH/I/312 and Add.l could not reasonably be sustained. 
That was one of the basic elements of the foreign policy of his 
Government, which was nevertheless prepared~ in a spirit of 
co-operation, to seek a solution acceptable to all participants in 
the Conference. 
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9. Mr. KIRALY (Hungary) said that his delegation approved of 
the ICRC's efforts to draw up a text for the repression of grave 
breaches. The proposed text could be amended,it could be furt~er 
elaborated, but it could: not be purely and simply deleted; his 
delegation was accordingly opposed to the ,Swiss amendment (CDDH/I/303). 
Amendment, CDDH/I/309, submitted jointly by the United Kingdom and 
the United States'delegations, was merely a variation on article 74 
and did no more than recapitulate points already dealt with in the 
1949 Geneva Conventions. The version proposed for articile, 78 was 
even worse than the original text. His delegation accordingly 
oppose-dthe adoption of that amendment. Amendment CDDH/1/310 and 
Add.l, however, of which Hungary was a sponsor, was in conformity 
with the rules of international l'aw, and the various national legal 
codes were no obstacle to it. Amendment CDDH/I/312 and Add.l, 
sponsored by Hungary in conjunction with other Socialist COUntries, 
proposed that persons convicted of war crimes and crimes against 
humani ty should be, subj ect to the law of the country in which they 
were tried and should, upon conviction, cease to enjoy prisoner-of
war status~ In that connexion, he recalled the reservation entered 
by his country in respect of Article 85 of the third Geneva 
Convention of 1949. With regard to article 79, his delegation was 
firmly bpposed to the adoption of amendment CDDH/I/279. 

10. Mr. ILIESCU (Romania) considered that the problem of extra
dition was of the utmost importance for the effective application of 
the Geneva Conventions and of Protocol I. While recognizing that 
the ICRC text of article 78 was in accordance with the principles of 
Romanian criminal law, his delegation did not deem it 'essential to 
include that article in Protocol I, in view of the discussions it 
had occasioned and the fact that most extradition agreements were 
bilateral. Moreover, the Geneva Conventions already included 
provisions on that question (Article 49 of the first Convention, 
Article 50 of the second Convention, Article 129 of the third 
Convention and Article 1,46 of the fourth Convention). 

11. If, however, ~t was decided that the 1CRC text was essential, 
his delegation would accept amendment CDDH/1/310 and Add.l, which 
was designed to supplement article 78 by the addition of a new 
paragraph on co-operation between the High Contracting Parties on 
extradition matters. 

12. Mr. KEITH (New Zealand) said that he shared the doubts of some 
delegations concerning the 1CRC text of article 78, because of the 
great 'variations in the domestic legislation of various countries. 
Perfection was not of this world, so his d~legation supported the 
deletion of that article as proposed by Switzerland (CDDH/1/303), 
and by the United Kingdom and United States delegations (CDDH/1/309). 
The proposed article 78 bis had been presented as a progressive 

http:CDDH/I/SR.54


- 165 - CDDH/I/SR.54 

development of the law, but in fact it amounted to a regression 
from the law stated in Article 85 of the third Geneva Convention of 
1949. The High Contracting Parties which had expressed 
reservations with regard to it were only a small minority, no more 
than about 10 per cent. The grounds put forward by those countries 
for the preparation of a law on the basis of those reservations 
were not convincing. There was nothing in the Geneva Conventions 
that jeopardized the repression of war crimes. 

13e Mr. PARTSCH (Federal Republic of Germany) said that he had 
some objections to make to the IeRC text of article 78. Besides, 
since he also considered that the Geneva Conventions were adequate, 

he supported the amendment submitted by the United Kingdom and the 

United States delegations (CDDH/I/309). 


140 With reference to amendment CDDH/I/312 and Add.l, he pointed 

out that the system embodied in the Conventions was based on the 

repression of grave breaches. That text introduced a new concept: 

the concept of the war crime, which was not clearly defined. . 

Moreover, if the amendment were adopted, it would establish 

discrimination among the various categories of prisoners of war. 

The majority of States had approved Article 85 of the third Geneva 

Convention of 1949, and to replace it by another text would be to 

go back on that decision. 


150 Mr. AINA (Nigeria) said that his delegation had the greatest 

interest in the development of humanitarian law and in observance 

of the 1949 Conventions and the Protocols. It also wished to 

ensure tha.t persons found guilty of breaches should be punished. 

It nevertheless shared the views of other delegations which had 

opposed article 78 as it stood. 


16. In the first place, it was not clear whether the intention of 
the article was to compel a country to extradite its own nationals 
to another requesting State. That would be contrary to the 
provisions of the Constitution of the Federal Republic of Nigeria, 
which forbade the banishment or exile of Nigerian citizens. 

17. Moreover, the text could be interpreted to mean that the 
Conference cquld, by its decisions, intervene directly in the 
domestic legislation of the High Contracting Parties. If grave 
breaches of the Conventions and Protocol I, whatever their motive, 
were deemed legal grounds for extraditiori in treaties concluded 
between the High Contracting Parties, and if the provisions of the 
treaties differed on that point from the domestic laws of the 
countries concerned, those laws would have to be modified accord
ingly. The Nigerian Extradition Decree, promulgated in 1966, 
contained a list of extraditable offences which it would be difficult 
to amend without having recourse to the national legislative 
machinery. 
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18. The 1949 Geneva Conventions contained a common article on 
extradition, which should be allovJed to stand. That did not mean 
that the ICRC should not keep an eye on its application and" if 
necessary-, submit a more acceptable text. 

19. Articles 10" 11, 12, 34, 75 and 76 of the draft Protocols 

effectively guaranteed respect for the Geneva Conventions and the 

Protocols and their dissemination among participants in armed 

conflicts. 


20. His delegation supported article 79 of draft Protocol I 
subinitted by the ICRC. 

21. Mr. MURILLO RUBIERA (Spain) recalled that the purpose of draft 
Protocol I was, not to modify, but to supplement the provisions 
or the· different Conventions. Article 78 submitted by the ICRC 
respected the principle of universal jurisdiction embodied in 
the common provisions of the four Geneva Conventions of 1949 
(Article 49 of the first Convention, Articie 50 of the second, 
Article 129 of the third and Article 146 of the fourth). The 
intention was to supplement the second part of those provisions, 
which dealt with the notion of,extradition. That second part was 
somewhat weak, but it was coherent from the standpoint of the 
principle of universal jurisdiction. 

22. Extradition was a means of international co-operation for the 
repression of crime, but in a system based on universal juris
diction it was a subsidiary element, which did not always make for 
a good solution in that respect. In drafting article 78, the 
ICRC had taken as a model the extradition machinery provided for 
in The Hague and Montreal Conventions for the suppression of 
unlawful acts against air navigation. Those texts, however, were 
not based on the principle of universal jurisdiction. They were 
based on the recognition of certain concurrent obligations and 
of a universal subsidiary obligation. The mechanism of extradition 
was not of course new; it was found in other international 
instruments. But the ICRC text raised many problems. To supplement 
the provisions on extradition implicit in the common provisions of 
the Geneva Conventions, it would be enough to admit the possibility 
of extradition, maintaining, on the one hand, that grave breaches 
would be deemed to be extraditable offences and, on the other hand, 
that the Conventions and Protocol I would provide the legal basis 
for a decision to extradite. The first formula would satisfy 
countries that did not insist on treaties and the second, those 
which considered them necessary. It would also be necessary to 
ref-er to the conditions laid dO\,>Tn in the legislation of the 
requested High Contracting Party. The problem of the extradition of 
a country's nationals would thus be solved in accordance with the 
system of universal jurisdiction. 
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23. Amendment CDDH/I/309 raised a problem of structure. There 
was no objection to collecting in a single provision everything 
relating to penal sanctions, as had been done in Article 36 of the 
Single Convention on Narcotic Drugs, 1961, but it would be better to 
wait till the end of the discussion on article 74 of draft 
Protocol I and establish a clear and full definition of grave 
breaches 0 Also, the text proposed in document CDDH/I/309 should 
be clarified and simplified. 

240 Doct:~ment CDDH/I/310 and Add.l seemed hardly compatible with the 
principle of uni ver~;al jur'isdiction, which should always be 
respected. His delegation was above all critical of amendment 
CDDH/I/ 312 and Add.l) however, which still left room for confusion 
between the status of a prisoner of war and the situation in which 
a convicted person who had confessed to having committed war 
crimes might find him3elfo The adoption of that amendment would 
be a retrograde step. 

25. While the principle of article 79 could be accepted, mutual 
legal assistanc3 should also be envisaged for less serious breaches. 

26 0 IIJr. RECHETNIAK (Ukrainian Soviet Socialist Republic) stressed 
that the~~ artIcle 78 bis proposed by the Socialist countries 
(CDDH/I/312 and Add.l) wasbased on the need for effect'ive 
suppression of the gravest breaches of the Geneva Conventions and 
of Protocol I, and he observed that it was impossible to lay down 
rules severely condemning such breaches and at the same time adopt 
clauses for the protection of persons committing themo The most 
elementary j u2tice required that no unj ustified leni,ency should be 
accepted that might be an encouraGement to the guiltYe Efforts 
must, of course~ be made to mitigate the sufferings and privations 
that viaI' brought to the populations involved, but it was the 
victims 1'1ho must be protected, not those who by their criminal 
acts added to the suffering and wretchedness ., they must be 
puni.shed without mercyc 

27~ It was not the Conference's task to prepare rules extraneous 
to humanitarian considerations that might 1.;j"eaken the protective 
prOVisions of the Genevc::. Con'/entions and Protocols. There was 
no reason l'ihy those who committed war crimes or crimes against 
humanity chould benefit .from the favourable conditions granted to 
prisoners of war, and he asked why prisoners of war convicted of 
war crimes should be given different treatment from that allotted 
to common criminals 0 r.rhose were the considerations underlying 
amendment CDDHI II 312 and Add. L 
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28. It had been suggested that that amendment might undermine 
the system of humanitarian law, and that Protocol I as thus amended 
would become unacceptable to certain Governments. But that argument 
was not worthy of consideration. Under the provisions already in 
force, a war criminal.who was a prisoner and had been convicted 
could benefit from the provisions of Article 85 of the third Geneva 
Convention of 1949. If, under an extradition treaty, that 'criminal 
were returned to his own country convicted, he would serve his 
sentence in the same way as all other prisoners and no one ~ould 
raise an eyebrow. If extradited to the country where he had 
committed his crimes and convicted there, that same criminal would 
also serve his sentence like an ordinary prisoner. 

29. There were no legal ano. moral grounds for any specie.l 
attitude towards prisoners of war convicted of war crimes and crimes 
against humanity. Amendment CDDH/I/312 and Add.l was based on 
principles of equity and humanity, and was fully in keeping with 
the general aims of the Conference. 

30. Mr. REZEK (Brazil) said he could support the text of ar~icle 78 
proposed by the ICRC, which did not seem to him likely to create 
problems of national legislation. 

31. The critics of the text based themselves on the fact that some 
countries made extradition conditional on a treaty, generally 
bilateral, while others did not impose that requirement. But those 
two categories included some countries that had adopted a system of 
general clauses; and other~ which preferred to base their deci~ions 
on a list of breaches that ~ould justify extradition. In the first 
case the p~rties undertook to ~rant extraditi)n on the grounds 
that breaches of the Conventions and of Protocol I were crimes 
justifying an exceptional measure but, in the second, some countries 
that made their decisions conditional on a treaty also relied on a 
list of breaches. Other countries did not make their decisions 
conditional on any treaty and merely adopted criteria of a general 
nature. 

32. Paragraph 2 provided theft the Conventions and Protocol I should 
be considered as the legal ba~is for extradition in respect of grave 
breaches if a High Contracting Party whjch made extradition 
conditional on the existence of a treaty received.a request for 
extradition'from another High Contracting Party with which it had 
no extradition treaty. It seemed that such a provision would be 
difficult to accept for countries that deemed a prior treaty 
necessary. 
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33. After careful consideration, the Brazilian delegation thought 

that the proposals to delete article 78 could be supported. The 

representative of Australia had rightly pointed out that if 

article 74 was to be redrafted, it would no longer be necessary 

to keep article 78, which was giving rise to reservations. 


34. Mr. SHELDOV (Byelorussian Sovi~t Socialist Republic) said 
that at the fifty-third meeting (CDDH/I/SR.53) his delegation had 
made clear its position on article 78 and on certain propos~d 
amendments to that article. 

35. As one of the sponsors of amendment CDDH/I/312 and Add.l, his 
delegation wished to point out that the purpose of the proposal 
was to.intr6duce a new article into draft Protocol I to strengthen 
the Protocol's provision for the repression of breaches of the 
Geneva Conventions and of the Protocol under consideratibn: 

36. As some representatives had noted, amendment CDDH/I/312 and 
Add.l put forward by a group of delegations from Socialist countries, 
was based on rules of international law in force, and was designed 
to ensure that persons guilty of war crimes and crimes ~gainst 
humanity were not able, by invoking the status of prisoners of w'ar, 
to escape their deserved punishment. 

37. Quite clearly, it was not being suggested that all prisoners of 
war should automatically, be prosecuted or convicted. The proposal 
was that prisoners of war convicted under the laws of the country 
in which they I<Tere held prisoner, of war crimes and crimes against 
humanity in the meaning of the principles laid down ?t the 
Nlirhberg trials, should be subject to the regime established in that 
country for persons serving a sentence. ' 

38. That proposal fully took account of Principle 5 of General 
Assembly resolution 3074 (XXVIII), a resolution which strengthened 
the principles of international co-operation ih the detecti6n, 
arrest, extradition and punishment of persons guilty of war crimes 
and crimes against humanity. That resolution, adopted by a large 
majority, plainly stated that persons presumed guilty of war cri~es 
or crimes against humanity should be subject to trial and, if found 
guilty, to punishment, as a general rule in the countries in which 
they had committed those crimes. 

39. During the discussion of amendment CDDH/I/3l2 and Add.l, 

various interpretations had been given which did not correspond 

with its true meaning, since in the first place its purpose was to 

punish those who had committed war crimes and crimes against 

humanity, and since, in the second place, it was designed to 

strengthen the relevant provisions of the Protocol so as to close 

any loophole thr(/ugh which the guilty might es cape their just 

punishment. It had even been suggested, during the debate, that 

the provisions suggested in the amendment might lead to reprisals 
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against individuals. But that was either completely to mistake the 
intention of the amendment, or to distort it deliberately. The point 
was not to instigate reprisals, but to make punishment necessary 
and unavoidable. That was a basic principle of penal law which was, 
embodied in many domestic ruled of such law, and entered into quite 
a number of international conventions. To be consistent, it should 
also be confirmed in Protocol I. 

40. Mr. SCHUTTE (Netherlands) observed that a number-o·f . delegations 
had urged the deletion of article 78 on the grounds that it did not 
add much to the existing provisions of the Conventions. In fact, the 
articles on extradition in several recent Conventions, from which 
the wording of article 78 was derived, served a particular purpose 
in those Conventions, since in those documents the competence of . 
third States to exercise jurisdiction was directly related to a 
refusal to extradite. The provisions in the four Geneva Conventions 
of 1949 on the competence of third States to exercise jurisdictiort 
were, however, in themselves sufficiently clear. 

41. With respect to article 78, it was not obvious that a criminal 
should be tried by a third States i.e. a State that could not base 
its jurisdiction on the principle of territoriality or of national
ity. Whether a State would be eaGer to try war crimes committed 
during an armed conflict to which it was not a party was open to 
question. Even if it wished to do so it might in practice occur 
only with the explicit or silent consent of States more directly 
concerned. The third State would probably prefer to hand over war 
criminals. to States more concerned, or it might prefer not to see 
those offenders tried and virtually to grant them asylum. The Geneva 
Conventions, in which use of the word lIextradition" had been care
fully avoided, allowed the State concerned, if it preferred, to take 
the initiative and to hand the offenders over for trial to another 
High Contracting Party concerned. Obviously, a choice between 
extradition and transfer of proceedings depended upon the extent of 
the evidence at the disposal of each of the States concerned. It 
was clear that the provisions of the Conventions with respect to the· 
possibility of transfer of persons charged with grave breaches were 
adequate. 

42. On the other hand, if a State refused either to extradite a 
guilty person or to hand him over to be tried elsewhere, and the 
person therefore went unpunished, the State concerned would be 
avoiding its obligations. Whether it could be held to accourtt for 
doing so was debatable, since under the Geneva Conventions 
extradition was governed by the laws of that State, which, moreover, 
might have good reasons for refusing extradition, e.g. where 
evidence was inadequate for finding that a grave breach had been 
committed, or if there was reason to believe that the person 
charged would, upon bei~g handed over, be prosecuted on grounds of 
race, religion, nationality or political opinions. None of those 
reasons would prejudice the readiness of the State req~ested from 
bringing proceedings itself against the alleged offender. Such 
readiness would be prejudiced only if the offence was deemed to 
be a political one and for that reason not liable to extradition. 
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It had been argued that the provisions on extradition in the 

Conventions should not jeopardize the right of States....t.o.. grant 

asylum, yet international instruments excluded asylum for persons 

with respect to whom there were serious reasons for considering 

that they had committed a war crime as defined in international 

instruments containing provisions respecting such crimes. Grave 

breaches should therefore not be considered as political offences 

for purposes of extradition. For that reason, deletion of the 

article on extradition would be regrettable. 


43. With respect to article 78 bis, his delegation endorsed the 

views expressed by the United Kingdom representative at the 

fifty-third meeting (CDDH/I/SR.53) and considered the article to 

be totally unacceptable. 


44. Article 79 had been drawn from Article 10 of the ICAO 
Convention for the Suppression of Unlawful Seizure of Aircraft, 
signe.d at. The Hague in 1970, in which the Contracting Parties 
were urged to afford each other the greatest measure of assistance 
in criminal proceedings relating to the offence of hijacking as 
defined in Article 1 of that Convention. Any provision going 
beyond that would exceed the scope of that Convention. Presupposing 
that under Protocol I and the four Geneva Conventions of 1949. 
criminal proceedings might be brought in respect both of grave 
breaches and of unqualified breaches thereof, it was hard to 
understand why assistance in criminal proceedings should be 
confined to criminal proceedings brought in respect of grave 
breaches only and should not be extended to any other criminal 
proceedings arising out of a violation of the Geneva Conventions or 
of Protocol 1. 

45. He saw no difficulty in such an extension of the scope of the 
article. The fact that the law of the State requested must apply 
in all cases left a certain amount of discretion to that State. It 
might mean that only reasonable requests would be taken into 
consideration, that requests would be refused if there was 
sufficient ground to believe that they related to proceedings 
brought with a view to prosecuting the offender for reasons of 
religion, race, nationality or political opinions. Furthermore, 
requests might be refused if compliance would contribute to double 
jeopardy, or if they related to offences considered to be of a 
political nature, or if compliance could affect the sovereignty, 
safety, public order or any other essential interests of the 
requested State. If none of those impediments presented itself, 
it was hard to see why letters rogatory and other types of mutual 
assistance should not be worth considering in all criminal 
proceedings that might result from violations of the Conventions 
and Protocol I, The Protocol might at least provide the machinery 
for such co-operation. 
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46. Mr. KAKOLECKI (Poland) said that article 78 should be included 

in Protocol I since it represented a development of humanitarian 

law based on analogous provisions in the international Conventions 

referred to earlier. He fully endorsed the views of the 

representative of Hungary in that respect. 


47. The amendment to article 78, of' which Poland was a sponsor 
(CDDH/I/310 and Add.l), made it incumbent upon all States to 
co-operate on extradition in accordance with the provisions of 
the earlier paragraphs of the article. In other words, it 
maintained the principle set out in paragraphs 2 and 3 of 
article 78 which made extradition subject to the law of the re-quested 
High Contracting Party. Respect for the national legislation of the 
party requested was thus clearly safeguarded by the amendment. 

48. Moreover, the amendment did not violate the principle, applied 
by mo~t States, that their own nationals were not extraditable, nor 
did it contravene the rules usually laid down in extradition 
treaties, such as the one on dual nationality. 

49. _The amendment envisaged extradition as a matter of priority only 
to the country where the offence was committed. That solution took 
account of the fact that, in practice, most war crimes and crimes 
against humanity'were perpetrated on the territory of the occupied 
country. It did not, .however, exclude the possibility of another 
decision if that was justified in a particular case, for instance 
where an offence was committed against nationals of a country 
outside that country's territory. 

50. The suggestion made by the representative of the German 
Democratic Republic that the amendment might, if necessary, be 
inserted into article 79 was most relevant and might make it easier 
for the Spanish delegation to accept the amendment. 

51. He stressed the value and merits of amendment CDDH/I/312 and 
Add.l, proposing a new article 78 bis, of which his delegation 
was a sponsor and which was designed to ensure that persons 
convicted of war crimes and crimes against humanity - the most 
barbarous and the most atrocious crimes - should not be able to 
benefit from a more favourable r€gime than persons serving a 
sentence for other offences. He associated his delegation with 
the arguments put forward by the delegations of the Socialist 
countries in favour of that amendment. 

http:CDDH/I/SR.54


- 173 - CDDH/I/SR.54 


~2. ~1r. REIlYiAi"JN (Switzerland) observed that his delegation 
proposed'tlie"oEITe'tt-oh'"bf article 79 (CDDH/II 303), which, like 
article 78 had some serious shortcomings. Nevertheless, it 
remained a sponsor of the amendment submitted by France, Mali 
and Switzerland at the second session (CDDH/I/279), which was 
designed to make good a deficiency in the ICRC text of article 79. 

53. He announced that the delegation of Thailand had asked him to 

say that it was joining the sponsors of amendment CDDH/I/279. 


54. Article 79 proposed by the ICRC, which was the counterpart of 
Article 10; paragraph 1, of the ICAO Convention for the Suppression 
of Unlawful ,Seizure of Aircraft, would then become paragraph 1 of 
article 79 and would oe followed by the new paragraph proposed in 
document CDDH/I/279, which was modelled on paragraph 2 of 
Article 10 of the same Convention. Whereas paragraph 1 contaiNed 
provisions ,concerning the legal basis for implementing a'request 
for, mutual ~ssistance, the second set forth the rules governing 
questjons :ofadmissibility, and made it possible to restore a 
balance which had not only been already established in other 
instrum~nts;but which was well calculated to meet the existing 
situation in international relations. 

55. Mr. BENMAKHLOUF (France) said that his delegation wished to 
associate ,itself with the remarks made by'the representative of 
Switzerland concerning article 79 and amendment CDDH/I/279 to that 
article. 

56. Since article 78 proposed by the ICRC'was based on the 
relevant provisions of The Hague and Montreal Conventions, whioh 
France had approved, that article could be accepted in principle by 
his delegation, especially as the text - in particulan,paragraph 3 
- was completely consonant w.ith French legislation. In fact, since 
1927 a law had made it possible to start extradition proceedings, 
e~en where no bilateral treaty existed with the State requesting 
extradition. 

57., . T~e wording of article 78 should, however, establish the basic 
principl~ of aut dedere aut punire, which the 1949 Geneva 
Conventions were' de'si'gned' to apply. 

~8. The inclusion in draft Protocol I of a clause of universal 
competence was highly desirable since that Protocol, on the 
model of the Geneva Conventions which it was intended to complement, 
dealt with l,aw which was essentiallY universal and, as. such, should 
exclude any discrimination between de jure subjects. The Committee 
should accordingly consider - perhaps in the Working Group - how to 
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combine application of the principle of aut dedere aut punire with 

the provisions proposed by the ICRC, since the latter were not 

necessarily incompatible with the former. 


59. His delegation thought that the Eelgian amendment (-GDDH/I/266) 

to delete the words "whatever the motives for which they were 

c0mmitted" was pertinent, since it was difficult to see the exact 

scope of the provision; it was not clear and there seemed to be no 

need for it. 


60. Since paragraph 1 of article 77 referred to the idea of a grave 

breach, which was the subject of article 74, his delegation would be 

unable to take a final position on article 78 until such time as 

the question of article 74 had been settled• 


.
61. Mr. OBRADOVIC (Yugoslavia) said that Yugoslav legislation dealt 
satisfactorily with the problem of repressing breaches. The penal 
code already provided for the punishment of war crimes and crimes 
against humanity, as also for the grave breaches which the Geneva 
Conventions were intended to cover. Military regulations included 
provisions to meet the requirements of articles 76 and 77. The aim 
of Yugoslav legislation in that respect was to set forth precise 
rules, describing all crimes, misdemeanours, omissions or offences 
obj ectively, so that the population might· be fully aware of what· 
acts were prohibited. That aim contributed largely to the pre
vention of unlawful acts. So far as mitigating circumstances and 
sUbjective factors in each specific case were concerned, it lay with 
the court to take them fully into consideration. 

62. His delegation would lend its support to any prOV1S10n which 
would, in clear and precise terms, strengthen the existing system 
for the repression and prevention of offences against humanitarian 
law - prevention .being very important. 

63. It fully endorsed articles 78 and 79 submitted by the ICRC. 
The provisions set forth in those articles represented a step 
forward compared with the system of the Geneva Conventions, although 
they did not change that system in its essentials. Indeed,they 
did not challenge the principle of aut dedere aut punire. In his 
delegation's view, the important thing was that a person accused of 
committing grave breaches should be unable to evade justice. The 
country in which that person would be tried was of little signif-· 
icance provided that the accused appeared before a competent court. 
If all the Contracting Parties applied the principle of punishing 
breaches, the quej3tion of extradition would not arise. Unfortunately, 
there were still criminals at large who had committed atrocities 
during the Second vJorld War·;;'; among them, a well-known criminal of 
Yugoslav origin - who had been neither punished nor extradited. 

http:CDDH/I/SR.54


- 175 - CDDH/I/SR.54 


64. If a criminal could not be tried in the country in which he· 
happened to be - although, so far as Yugoslav legislation was 
concerned, it was hard to see why such could be the case - the 
remaining possibility was that of extradition. Article 78 was to 
a large extent based on analogous rules in the rCAO Convention 
signed at The Hague in 1970 and the ICAO Convention signed at 
Montreal in 1971, and there was no reason why provisions along 
similar lines could not be included in draft Protocol I. The 
Committee should not lose sight of the fact that the United Nations 
had adopted a Convention on the Non-Applicability of Statutory 
Limitations to War Crimes and Crimes against Humanity (General 
Assembly resolution 2391 (XXIII», which must be duly taken into 
consideration. 

65. As to the notion of "political crime" raised during the 

debate, he explained that it had nothing to do with grave breaches 

of humanitarian law. 


66. The various amendments to articles 78 and 79 could be discussed 
in the Working Group. His delegation was open to any suggestion 
for improving either the content or the wording of those articles. 

67. He did not fully grasp, however, the significance of draft 
article 78 bis indocurnent CDDH/I/312 and Add.l. It had already 
been laid down that prisoners of war subject to trial for war crimes 
or crimes against humanity were, after sentence had been pronounced 
on them, transferred to penal establishments where they served their 
sentences "under the same conditions as in the case of members of 
the armed forces of the Detaining Power" (Article 108 of the 
third Geneva Convention of 1949), which meant that . "tl1ey were . 
subject to the regime established in that country -for its own 
nationals serving a senter1Ce.. He was unable, therefore~ to see 
clearly in what way article 78 added anything new to the provisions 
of the third Geneva Convention in that respect. 

68. Mr. MORENO (Italy) said it was clear from the debate that 
article 78 raised difficulties for a number of. coul1t~:ri~9.with. 
regard both to their domestic law and to international law. 

69. His delegation was not convinced that an art.i.£le providi.ng for 
extradition "whatever the motives for which they /the crimes/ were 
committed" could be regarded as in conformit.y with the essential· 
legal principles enshrined in the Italian Constitution, namely, the 
principle of the right of asylum and the principle barring extra
dition for political offences. Moreover, the rule had alw~ys so far 
been to recognize extradition only in the case of specific and well 
defined offences. The adoption of a principle of more general and 
necessarily vaguer scope would call for detailed reflexion as to the 
effects it might have on national law. 
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70. He also wondered whether it was really necessary to insert an 
article on extradition into draft Protocol I, and to what extent 
that would represent any noteworthy progress. The provisions in 
the Conventions relative to penal sanctions retained all their 
relevance and defined clearly and satisfactorily the rights and 
duties of the parties in that difficult matter. He therefore 
shared the doubts expressed as to the need for including article 78, 
and supported the proposals for its deletion. 

71. Should the article be retained, he hoped the wording, while 
based on the relevant provisions of The Hague and Montreal 
Conventions of 1970 and 1971, would be redrafted so as to take 
account of the difficulties mentioned. In that connexion, the 
Belgian proposal to delete the clause "whatever the motives for 
which they were committed" (CDDHI II 266) deserved support. 

72. In the case of the amendments contained in documents 
CDDH/I/310 and Add.l and CDDH/I/312 and Add.l, his delegation, for 
reasons arising directly from the Italian system and philosophy of 
law ,would be unable to accept those proposals, whose links with 
humanitarian law were difficult to discern. 

73. 'His delegation was in favour of article 79, relating to 
mutual assistance in criminal matters, which very usefully 
supplemented the Geneva Conventions. Some amendments to that 
article deserved consideration in the Working Group. His delegation 
viewed with great interest the amendment submitted by France, Mali 
and Switzerland (CDDH/I/279). 

74. Mr. de BREUCKER (Belgium) said that the ouestion was whether 
extradition necessarily corresponded to the r~quirements of sound 
justice. The answer, in the case of every country with a respect 
for the individual, was in the negative. Furthermore, provision 
had already been made for it in the Geneva Conventions, and the 
provisions taken from The Hague and Montreal Conventions of 1970 
and 1971 added nothing new. At all events, the rule should remain 
aut dedere aut punire. 

75. New proposals, such as the amendment contained in document 
CDDH/I/310 and Add.l, sought to lay down that, as far as possible, 
the convicted person should be extradited to the country where he 
had committed the crime. If, however, provisions were adopted, 
without any possible loophole, for the automatic extradition of the 
offender to the country with a grievance against him, that would be 
tantamount to the acceptance by convention of compulsory vengeance. 
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76. The discussion of draft article 78 on extradition had cost 

the Committee a great deal of time, and it was for that reason 

that his delegation associated itself with the other delegations 

which had proposed the deletion of that article. 


77. According to amendment CDDH/I/312 and Add.l a prisoner of 
war convicted, under the laws of the country in which he was held 
prisoner, of war crimes or crimes against humanity, would lose his 
status as a prisoner of war and would be subject to the regime 
established in the detaining country. In other words, he would 
no longer benefit from the guarantees provided under the third 
Geneva Convention of 1949 and would be subject to arbitrary 
treatment, or at any rate, to the full severity of the law in the 
detaining country. That proposal was contrary to Article 85 of 
the third Convention, which stipulated that prisoners of war should 
retain "even if convicted, the benefits of the present Convention". 
By ratifying such a proposal, the Conference would sanction a 
setback in humanitarian law. Some delegations would like the 
terms of the reservations that had been expressed on the subject 
of Article 85 of the third Convention to become the law of the 
Conference; and the Hungarian delegation had clearly stated that 
Hungary would be prepared to withdraw its reservation regarding 
Article 85 if the Conference adopted amendment CDDH/I/3l2 and 
Add.l. On the pretext of the more thorough repression of grave 
breaches, concepts totally at variance with the Geneva Conventions 
would be incorporated in Protocol I, and existing humanitarian law 
would thereby suffer a setback. 

The meeting rose at 12.45 p.m. 
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SUiVIMARY RECORD OF THE FIFTY-FIFTH MEETING 

held on Tuesday, 11 May 1976, at 10.15 a.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 78 - Extradition (CDDH/l, CDDH/225 and Corr.l, CDDH/226 and 

Corr.2; CDDH/I/266, CDDH/I/303, CDDH/I/309, CDDH/I/310and Add.l, 

CDDH/I/315) (continued) 


New article 78 bis (CDDH/I/312 and Add.l) (continued) 

Article 79 - Mutual assistance in criminal matters (CDDH/l, 

CDDH/225 and Corr.l, CDDH/226 and Corr.2; CDDH/I/279)(continued) 


1. The CHAIRl!IAN invited the representative of the Philippines to 

introduce his delegation's amendment to article 78 (CDDH/I/3l5). 


2. Mr. GLORIA (Philippines) said that the amendment proposed by 
his delegation (CDDH/I/315) to the ICRC draft of article 78 was 
based on the same principle of universality as the article itself, 
and was designed to enlarge the scope of extradition and to make 
the administration of justice more effective, the grave breaches 
involved being of an international character. 

3. In commenting on the various parts of document CDDH/I/3l5, he 
emphasized that his delegation could not agree that extradition 
should be made conditional. That was why the deleti6n of the last 
sentence of paragraph 1, the last sentence of paragraph 2, and the 
last phrase of paragraph 3 of ~rticle 78 was proposed. 

4. The addition of a new paragraph was based on purely humanitarian 
considerations, and represented an act of faith in human justice. 
It would not prejudice any right of the Parties to the Conventions 
and the present Protocol. 

5. Some delegations had expressed the view that the provisions of 
article 78 conflicted with the constitutions of their countries, 
while others had said that the article duplicated certain provisions 
cif the Geneva Conventions and was therefore unnecessary. It was 
ironical that some delegations were opposing article 78 as a 
duplication, although they had supported the United States amendment 
(CDDH/I/307) to include an article 76 bis which clearly duplicated 
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some articles adopted at the second session. It must not be 
forgotten that the purpose of the Conference was as much to 
reaffirm as to develop rules in the light of the evolution that had 
taken place since 12 August 1949. 

6. To those who objected that article 78 was incompatible with 
their own national constitutions he would point out that there were 
cases where national constitutional provisions should yield to the 
urgency of a particular situation. The Government of the 
Philippines, animated as always by a spirit of co-operation, and 
convinced of the need to ensure the peace and security tif the 
world community, would willingly sacrifice a part of its domestic 
jurisdiction without feeling that it was hurting its n~tional 
pride in so doing. 

7. To delegations objecting that article 78 invaded national 
political rights, he would,p6int out tha~ the wo~k ~f the Confer~rtce 
must above all be imbued with the spirit of co-operation and mutual 
understanding. 

8. The Philippine delegation, in proposing its amendments to 
article 78, was aware that serious legal problems were involved 
which must be solved at an international level within the concept 
of universality.' Despite the absence of any world-wide conflict, 
there was today a proliferation of acts constituting grave 
breaches. He was referring in particular to unlawful acts against 
civil aviation which jeopardized persons and property and 
undermined the confidence of the world community in the safety of 
civil aviation. Thus, during the Seventeenth Extraordinary 
Assembly of the International Civil Aviation Organization (ICAO) held 
in 1970 in Montreal, the most important legal matter taken up had 
been extradition. He was surprised to note that delegations which 
had come out firmly in favour of extradition for a limited class of 
grave breaches at Montreal were now opposing the same legal 
provision having a much wider scope and applying to a great number 
of. grave breaches with much more serious effects on mankind. He 
found such. an attitude mystifying. The delegations of those same 
countries that had supported the adoption of the ICAO Convention 
for the Suppression of the Unlawful Seizure of Aircraft, signed at 
The Hague in 1970, and the ICAO Convention for the Suppression of 
Unlawful Acts against the Safety of Civil Aviation, signed at 
Montreal in 1971, were now claiming that those two Conventions 
bore no relation to article 78 because the offences involved were 
not international crimes. The two Conventions had been adopted 
because the member States of ICAO were aware of the grave 
consequences of the hijacking of aircraft and other unlawful acts 
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against civil aviation j which affected more than one or two States. 
That was why the two Conventions proceeded from the proposition 
agreed on at the Seventeenth Extraordinary Assembly of ICAO~ that 
such grave breaches were crimes against humanity. 

9. In brief~ extradition, if it was to be effective and to fulfil 
its function of repressing grave breaches in armed conflicts, must 
rest on a multilateral basis and not be subject to any conditions 
or reservations whatever. 

10. The CHAIRf1AN said that during the discllssion j the Committee had 
examined articles 78 j 78 bis and 79 of draft Protocol I. As 
article 78 had given riseto keen controversy ~ it might be advisable 
to refer it to Working Group A~ and he accordingly proposed that the 
Committee should vote on that point. 

11. Mr. "AL-FALLOUJI (Iraq) said that every delegation must face its 
responsibilities with respect to article 78. It was more than a 
matter of form~ and before the members of the Committee considered 
referring the article to Working Group A~ they should decide 
whether or not they were prepared to accept it. 

12. Mr. MILLER (Canada) said that his delegation was not in a 
position at the moment to state its views on the substance of the 
article. It felt~ nevertheless~ that the wording could certainly 
be improved and that Working Group A could 1N'ork to useful purpose 
to achieve that end. 

13. Mr. de BREUCKER (Belgium) supported the ChairmaD's suggestion 
that the issue should be put to the Committee. If the Committee 
decided to delete the article, the question would be settled 
ipso facto. 

14. Miss POJVlETTA (Switzerland) agreed with the representative of 
Belgium. 

15. iVlr. SHUKRI (Kuwait) endorsed the view expressed by the 
representative of Iraq that the question was not merely one of form 
but also one of principle on which the Committee must take a 
decision. 

16. Mr. CARNAUBA (Brazil) said that the general debate had revealed 
a trend in favour of the deletion of article 78. A decision by the 
Committee was required. 

17. iVlr. MORENO (Italy) felt that the Com.mittee should take a vote 
on article 78. 
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18. Mr. BOBYLEV (Union of Soviet Socialist Republics) observed 
that the Committee should attempt to find formulations acceptable 
to all instead of ~ee~ing to delete articles. It was therefore 
truly essential that the Working Group should consider an article 
which had been discussed at length. He agreed with the represent
ative of Canada tha~ article 78 should be referred to the Working 
Group. 

., 
19. Mr. OBRADOVIC (Yugoslavia), Mr. KAKOLECKI (Poland) and 
Mr. KRIZ (Czechoslovakia) endorsed the view expressed by the 
representative of the Union of Soviet Socialist Republics. 

20. Mrs. DARIIMAA (Mongolia) pointed out that the Committee could 
take a vote on an article at any time. However, in view of the 
sharp differences of opinion on article 78 and the importance 
of the subject, no effort should be spared in seeking to reconcile 
the v~rious points of view. It was therefore difficult not to give 
Working Group A an opportunity of seeking and perhaps finding a 
formula satisfactory to all. The Committee could take its decision 
subsequently. 

21. Mr. KIRALY (Hungary) stressed that article 78 was particularly 
complex. vJhile he agreed that the Committee was made up of the 
best experts in humanitarian law, the matter should be considered 
by a small expert group. He therefore agreed with the represent
atives of Canada and the Union of Soviet Socialist Republics that 
draft article 78 should be referred to Working Group A. 

22. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) observed 
that article 78, to whidh very important amendments had been 
submitted, ~lad been discussed by the Committee at several meetings, 
and had given rise to a number of co~ments. It had been pointed 
out during the discussion that the article was related to a whole 
series of other articles and clauses in the same Part of Protocol L 
Of course vIi thin the context of a general debatE; it was impossib le to 
go into all those questions with the requisite thoroughness, and 
it was for that reason that his delegation considered that, 
however difficult it might be, as mentioned at the present meeting, 
strenuous efforts should be made to find a satisfactory solution 
at the Working Group level. Article 78 should therefore be 
referred to Working Group A. 

23. Mr. SADI (Jordan) said that he could not accept article 78 in 
its present wording. It was only fair, in accordance with the wish 
expressed by many delegations~ that Working Group A should be given 
an opportunity to redraft the article. The Committee could 
subsequently take a decision if the article was still unsatisfactory. 
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24. Mr. NASUTION (Indonesia) said that in the interests of 

efficiency, the Committee itself should decide on article 78. 


25. The CHAIRMAbJ put to the vote the question whether article 78 

should be referred to Working Group A. 


The Committee decided, by 27 votes to 26, with 11 abstentions, 
to refer article 78 to Working Group A. 

26. The CHAIRMAN said that in consequence of the vote article 78 

would be referred to Working Group A. 


27. He put it to the Committee that the provisions now to be 
referred to Working Group A were articles 78, 78 bis and 79, which 
had already been considered by the Committee. In the absence of 
objections he would take it that that was the Committee's wish. 

28. Mr. EL-FATTAL (Syrian Arab Republic) said that his delegation 
had abstained in the vote in order to allow Working Group A to go 
fully into the present wording. His delegation's abstention did 
not mean that it accepted the text as it stood. 

29. i'1r. lvJILLER (Canada) said that, although his delegation had 
voted to refer article 78 to Working Group A, it did not consider 
that it had also taken a decision on article 78 bis, referral of 
which it would have opposed. 

30. Mr. MURILLO RUBIERA (Spain) explained that, in casting its 
vote, his delegation too had taken a position on the referral to 
Working Group A of article 78 alone, and not of articles 78 bis 
and 79. In the circumstances, the Working Group would have to 
show considerable flexibility in view of the fact that some 
articles closely related to the aforementioned articles (e.g. 
article 74) had still to be drafted. 

31. f1r. GERLICZY-BURIAN (Liechtenstein) said that he too had been 
convinced that ~rticle 78 was the only article on which the vote 
on referral had been taken. 

32. Mr. BOBYLEV (Union of Soviet Socialist Republics) considered 
that the decision had been taken to refer to Working Group A not 
only article 78 but also its adjuncts (article 78 bis and 79). 
The question should not be re-opened. 

33. Mrs. MANTZOULINOS (Greece), speaking on a point of order, said 
that she agreed with the delegations which felt that the vote had 
been taken on article 78 alone and not on articles 78 bis and 79. 
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34. Mr. MILLER (Canada), speaking on a point of order~ said that 
there had been a misunderstanding. The Committee had in fact 
decided to r~fer article 78 alone. Article 78 bis was not an 
amendment but a new articie. In the circumstances the best course 
might be to take another vote. 

35. Mr. TORRES AVALOS (Argentina) said that the vote on referring 
article 78 to the Working Group waS the ~nly decision to which. his 
delegation could agree. He asked th~t another vote be t~ken on 
articles 78 bis and 79. 

36. Mr. HUSSAIN (Pakistan) said that normal practice had been 
followed. A vote had been taken on the question of referring 
article 78 to Working Group A and his delegation had cast a 
negative vote. The Committee was now asked to vote on the referral 
of articles 78 bis and 79. Another vote was all that was required. 

37. Mr, GIRARD (France) agreed with the representative of Pakistan 
that following the vote to refer article 78 to Working Group A, the 
Committee should be asked to decide on articles 78 bis and 79. He 
felt, however, that those two articles should be taken up separately. 

38..Mr. BOBYLEV (Union of Soviet Socialist Republics) said that 
the 1eRC text was still the basic text and that all the others were 
merely amendm8nts. He was convinced that article 78 bis was simply 
an addition or a kind of appendix to article 78 and that it was 
therefore unnecessary to vote on whether it should be referred to 
Working Group A. 

39. Mr. AL-FALLOUJI (Iraq) said that his delegation also took the 
view that .the procedure followed was clear, and that it was 
unnecessa~y to vote on referring articles 78 bis and 79 to 
Working Group A. 

40. Mr. GLORIA (Philippines) painted out that any text had to be 
considered before being referred to a working group, which had not 
been the case with article 79. 

41. The CHAIRMAN replied that the representative of ICRC had 
introduced the three articles 78, 78 bis and 79 together, and that 
the discussion had been concerned with all three articles. 

42. Mr. de ICAZA (Mexico) said that his delegation had voted solely 
on the referral of article 78. He made a formal request for a 
further vote to be taken. 
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43. ~~r. MILLER (Canada) said he supported the request made by 

the representative of Mexico, but would ask the Legal Secretary 

to explain which texts would be dealt with by the new vote. 


44. rIJr. BOBYLEV (Union of Soviet Socialist Republics), speaking 

on a point of order, reminded. the Committee that under rule 32 of 

the rules of procedure~ a two-thirds majority was required if a 

question on which a decision had already been reached was to be 

reconsidered. 


45. Mr. MILLER (Canada), speaking on a point of order, repeated 

his request. 


46. Mr. STAi"iPFLI (Legal Secretary) said that the vote would be on 
article 78 and amendments CDDH/I/303~ CDDH/I/309~ CDDH/I/3l0 and 
Add.l and CDDH/I/315. 

47. ]VIr. BOBYLEV (Union of Soviet Socialist Republics) expressed 
his astonishment that amendment CDDH/II3l2 and Add.l, submitted 
jointly by his delegation and others, had not been mentioned by 
the Legal Secretary. He asked the reasons for such discrimination. 

48. Mr. ST~MPFLI (Leeal Secretary) said that there was no question 
whatever of discrimination, but that document CDDH/I/3l2 and Add.l 
in fact contained a new article (article 78 bis), which should in 
accordance with normal procedure be considered separately. 

49. Mrs. DARIIMAA (Mongolia) pointed out that at the first and 
second sessions the Committee had always considered each article 
and the relevant amendments together~ and that new article 78 bis 
should accordingly be considered together with article 78. She was 
surprised that the Legal Secretary was proposing that a new 
procedure should be followed in the case of article 78 bis, which 
was nothing more or less than an amendment. 

50. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that, 
in accordance with rule 40 of the rules of procedure, the proposal 
in document CDDH/II3l2 and Add.l should be considered an amendment. 

51. f!Ir. SHUKRI (Kuwait) said he supported the observations made 
by the Legal Secretary. In his opinion, article 78 bis constituted 
a new article. 

52. Mr. de BREUCKER (Belgium) said that he also thought article 
78 bis dealt with a matter that had nothing to do with extradition, 
which was the subject of article 78. 
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53. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) said 

that~ as he unde~stood it, the Chairman had already decided to 

refer article 78 bis to llJorking Group A. There were no grounds 

for reversing thatctecision. 


54. The CHAIRNAN explained that, after the vote on referring 

article 78 to Working Group A, he had not considered it necessary 

to take a fresh vote on articlfs 78 bis and 79. 


55. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said he 
wished. to endorse the remarks made by the representative of the 
Byelorussian Soviet Socialist Republic. Furthermore, the question 
of referring articles 78, 78 bis and 79 to Working Group A had 
already been decided as a consequence of the vote on article 78. If 
that decision were to be reconsidered, it would be necessary to 
apply rule 32 of the rules of procedure, which provided for a 
special procedure. 

56. Mr. SANSON-ROMAN (Nicaragua) formally requested a vote on 

refer~ing article 78 bi~ to Working Group A. 


57. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic), speaking 
on a point of order, said there could be no question of· voting 
on article 78 bis. The issue was whether the Chairman's decision 
had been justified. It was the Chairmanvs decision that was in 
dispute. 

58. Mr. FREELAND (United Kingdom), speaking on a point of order, 
said that in his delegation's view the vote taken had been solely 
on referring article 78 to Working Group A. There had been no 
ruling by the Chairman that article 78 bis should be so referred. 
In order to bring the ensuing discussion on article 78 bis to a: 
conclusion as speedily as possible, the best course would be to 
fall in with the proposal made by the representative of Nicaragua 
and proceed to vote on that article. 

59. fJIr. AREBI (Libyan Arab Republic) said that in his delegation's 
view, because of the short time available to the Conference, it 
would be preferab Ie to adopt forthwith the Chairman I s proposal to 
refer article 78 bis, together with articles 78 an4 79, to Working 
Group A. It would not alter the situation appreciably whether 
article 78 bis was or was not referred to Working Group A. 

60. j'1r. SHELDOV (Byelorussian Soviet Socialist Republic) said that, 
as the Chairman had already taken a decision on article 78 bis, the 
vote should not be on the proposal by·the Nicaraguan delegation, 
but on the Chairman's decision. 
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61. Mr. AL-,FALLOUJI (Iraq) formally moved the adjournment· of the 

debate in accordance with rule 24 of the rules·of procedure. 


62. The CHAIR.TvlAN asked the representative of Iraq whether he 

would agree to a vote on referring article 78 bis to Working Group A. 


63. Mr. RECHETNIAK (Ukrainian soviet Socialist Republic), speaking 

on a point of ·order ~ observed that the Iraqi delegation i s proposa.l 

had priority. The Committee should therefore proceed· to vote on the 

adjournment of the meeting. 


64. Mr. de ICAZA (Mexico) proposed that the meeting should be 

suspended in accordance with rule 27 of the r~les of procedure. . 

That motion would have priority over the Iraqi delegationismotion. 


65. After a further exchange of views, Mr. AL-FALLOUJI (Iraq) 

agreed to withdraw his proposa;t, $ince .tne suspension of the meeting 

would enable the different delegations to consult each other. 


, 
66. Mr. OBRADOVIC (Yugoslavia) and Mr. MILLER (Canada) said they 

were in favour of suspending the meeting. 


The proposal of the representative of Nexico was adopted. 

The meeting was suspended at 11.50 a.m. and resumed at 12.20 p.m. 

67. The CHAIPJ'1Al'J observed that the question of referring article 78 
to Working Group A had already been settled. by a vote, and that he 
had also suggested referring articles 78 bis and 79 to Working Group A 
as well. His suggestion had been opposed by certain'representatives. 
Consequently, the best solution would be to vote on referring 
article 78 bis to Working Group A. 

The proposal for referral was rejected by 29 votes to 23, with 
12 abstentions. 

68. Mr. EL-FATTAL (Syrian Arab Republic), speaking on a point of 
order concerning the vote asked for his delegation to be added to 
those which had voted to refer article 78 bis to 1tJorking Group A. 

69. Mr. SHUKRI (Kuwait) said that although his delegation was 
opposed to the principle contained in articles 78 and 78 bis, it had 
voted to refer article 78 bis to t1Torking Group A merely inorder 
that the two articles migh~e treated on an equal footing. 
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70. Mr. OBRADOVIC 
,; 

(Yugoslavia), speaking in explanation of vote, 
said that his delegation had not clearly understood the implications 
of articl~-78 bis, but had voted for it to be referred to Working 
Group A, which would have made it possible to clarify the question. 

71. Mrs. DARIIMAA ("Mongolia) said she regretted the decision which 
the Committee had just taken. In any case, the question raised by 
article 78 bis still remained. Working Group A would ha.Ve--been 
able to discuss the matter; and that would have enabled delegations 
to consult their Governments and perhaps arrive ,at a compromise which 
would have been acceptable to all. 

72. The CHAIRMAN pointed out that the Committee had not voted on 
the substance of the issue, but only on referring article 78 bis to 
Working Group A. --

The meeting rose at 12.35 p.m. 
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SUMMARY RECORD OF THE FIFTY-SIXTH MEETING 

held on Wednesday, 12 May 1976, at 10.15 a.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/I) (continued) 

Article 79 - Mutual assistance in criminal matters (CDDH/l, CDDH/225 
and Cor~.l, CDDH/226 and Corr.2) (continued) 

1. The CHAIRMAN recalled that the Committee had decided at the 

fifty-fifth meeting (CDDH/I/SR. 55) to refer article 78, but not 

article 78 bis, to Working Group A. The Committee might now wish 

to 'refer article 79 to Working Group·A. 


It was so agreed. 

New article 79 bis (CDDH/225 and Corr.l, CDDH/226 and Corr.2; 

CDDH/I/241 and Add.l, CDDH/I/2G7, CDDH/I/316) 


2. Mr. STAMPFLI (Legal Secretary) said that the following amend
ments to draft article 79 bis were before the Cominittee: CDDH/Ii24l 
and Add.l (Denmark, New Zealand~ Norway and Sweden), CDDHiI/267 
(Pakistan) and CDDH/I/3l6 (Japan). 

3. - Mr. SERUP (Denmark), speaking on behalf of his own delegation 
and of those of New Zealand, Norway and Sweden, introduced new 
article 79 bis (CDDH/I/24l and Add.l). The prJposaI envisaged the 
establishment of a permanent international inquirycornmission, the 
task of which would be to inquire into alleged violations of the 
Geneva Conventions of 1949 and of Protocol I, together with other 
rules relating to the conduct of an international armed conflict. 
The commission would be composed of fifteen members representing 
different' aress of the world. They would be appointed by tpe ICRC. 
The commission would function not only at the request of one or 
more parties to the conflict but also on its own initiative. The 
inquiry would be carried out by a chamber of five members whose 
findings would be communicated to the parties and made public unless 
the parties agreed otherwise. The activities of the commission 
would be financed by' voluntary contributions. 

4. The sponsors of the new article had taken into account articles 
5 and 74 to 79 of draft Protocol I. Article 5, paragraph 2, 
provided that the Protecting Powers had the function of applying 
the Geneva Conventions and Protocol I but did not say that they 
must also inquire into violations. However, the Geneva Conventions 
already contained provisions to that effect. As the ICRC 
representative had pointed out at the second session of the 
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Conference of Government Experts on the Reaffirmation and Develop
ment of International Humanita~ian Law applicable in Armed 
Conflicts, held in 1972, neither the ICRC nor the Protecting Powers 
were authorized to report on cases of violations. With regard to 
the repression of breaches, article 74 as proposed by the ICRC 
(CDDH/210, annex 2) specified that the provisions of the Geneva 
Conventions applied also to repression of breaches of Protocol I. 
It was thus left to the signatories themselves to take the necessary 
measures to secure observance of the rules of war and to repress 
breaches. That procedure would be possible only when a measured 
agreement existed between the parties involved. ~vhere there was no 
agreement and where reciprocal allegations of violations were made 
by the two parties, there was need for suitable machinery. The 
question then arose whether such machinery should be established on 
an ad hoc basis or whether it should be of a permanent character. 
Inquiries had hitherto been conducted on an ad hoc basis) a 
procedure which had given rise to objections of some weight. Among 
the arguments adduced in favour of permanent machinery, not the 
least cogent was the claim that only such a system would have the 
necessary deterrent effect. 

50 There was nothing novel or revolutionary in the provisions of 
new article 79bis. In fact the Geneva Convention of 1929 fqr the 
Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field, already specified that inquiries should be 
instituted at the request of a belligerent, but left it to the 
parties to decide how that should be done - obviously an unsatis
factory solution. The text had been modified in the four Geneva 
Conventions of 1949, which provided that the parties should appoint 
an umpire if they were unable to reach agreement. Those provisions 
of the 1929 and 1949 Conventions had, however, never been applied. 

6. The Danish delegation had consistently advocated the adoption 
of an effective system of control. It had done so particularly at 
the second session of the Conference of Government Experts, "in 1972, 
when it had proposed the insertion of an article creating a new 
procedure for inquiry and conciliation. 

7. The question arose as to what should be the role of the ICRC 
in the matter. The sponsors of amendment CDDH/I/241 and Add.l were 
fully aware of the implications of the proposal. None of the 
provisions should in any way affect the traditional impartiality of 
the ICRC or its humanitarian activities. But the ICRC itself had 
recommended, as far back as 1937, a reinforcement and improvement 
of Article 30 of the Geneva Convention of 1929, a recommendation 
which had resulted in a proposal for a procedure of inquiry which 
had apparently never rec~ived any consideration by the Diplomatic 
Conference in 1949. 
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8. During the general debate on article 74 to 79, several 
delegations had expressed their sympathy with the proposal to 
establish an international inquiry commission. Some delegations 
also referred to the relationship between the rules on reprisals and 
the inquiry procedure, pointing out that such a new system might 
well have a deterrent effect. The four sponsors of new article 79 
bis would be interested to hear, in Committee I or in Working Group 
X;-other views on the substance or the form of their proposal. 

9. The CHAIRMAN, replying to a question by Mr. HUSSAIN (Pakistan) 
apd also by Mr. SHUKRI (Kuwait), said that new article 79 bis 
submitted by Pakistan (CDDH/I/267) was a separate proposal from 
CDDH/I/24l and Add.l, and not an amendment to it. 

10. ~lr. BRING (Sweden) said that the rules in force on inquiry 
procedures had not succeeded in preventing violations of the law 
during international armed conflicts. It was therefore reasonable 
to ask whether new machinery would improve the situation, and if the 
parties to conflicts would be prepared to accept machinery that 
functioned automatically. Experience had shm'ln that such parties 
rejected any impartial observation regarding prisoners of war, and 
concerning what they considered to be unfounded allegations of 
violations of the law. But international public opinion reflected 
an increasing desire for impartial inquiry that could put an end to 
unchecked allegations and denials. Indeed, the very existence of 
machinery for such a purpose might have a deterrent effect. But it 
was clear that arrangements of that kind made by groups of private 
individuals would not necessarily be such as to win universal trust. 

11. The four Geneva Conventions of 1949 each contained an identical 
article on an inquiry procedure ~rticle 52 of the first Convention, 
Article 53 of the second Convention, Article 132 of the third 
Convention and Article 149 of the fourth Convention), but those 
provlslons had never been applied because they were quite clearly 
inadequate. The fact that both parties must agree was enough to 
make the provisions completely ineffective. They should therefore 
be supplemented by the establishment of a permanent body whose 
impartiality would be guaranteed through the appointment of its 
members on a basis free of any political consideration. That was 
what article 79 bis proposed. 

12. The Protecting Power system, as agreed upon at the second 
session of the Diplomatic Conference, did not provide for inquiry 
into violations of the Geneva Conventions and the Protocols, but it 
would obviously be better if supplemented by inquiry machinery. 
Unlike the provisions in the Geneva Conventions of 1949, the new 
article 79 bis was based on the premise that agreement by the 
parties was given in advance of any cases arising. Thus, there 
would be no possibility of obstruction, unless one of the parties 
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refused to allow any inquiry in loco. But such a refusal would not 
mean that all ~nquiry must be dropped~ since statements by witnesses, 
documents~ etc., cQuld.provide evidence. When the international 
inquiry commission was unable to perform its task~ it must content 
itself with stating as much and explaining why. In any case~the 
result of the inquiry would be published. Pressure from world 
public opinion was the best way of inducing compliance with 
international law. 

13. Lastly, ft must .also be appreciated that an inquiry procedure 
was not designed·s-Olely to reveal violations ; it could· help to 
unmask false allegations and unfounded rumours~ and thus to establIsh 
the innocence of a party. 

14. l\1r. HUSSAIN (Pakistan) expressed regret that Japan had not yet 
had the opportunity of submitting its amendment (CDDH/I/3i6) ·to the 
proposal contained in document CDDHlIl24l and Add.l~ in accordance 
with normal procedure, but he would abide by the Chairman is ·decision. 

15. His delegation deplored the fact that a.nother year had passed 
shaken by conflicts - political, economic. racial or religious 
which had subjected mankind to useless hardships. The chances were 
that that deplorable situation would continue~ and immediate attempts 
should be made to counteract it. But it must be admitted that the 
Diplomatic Conference, although fully aware of the situation and 
having affirmed its purely humanitarian intentions 5 had often lost 
sight of that problem during the second session. The subtle theories 
propounded had too often left practical aspects on one side, and the 
evil force of national sovereignty had too frequently been invoked 
to the prejudice of peoples. Countries which produced dangerous 
weapons had claimed that they were looking after their national 
economic interests and that they were full of concern for their 
fellow human beings, but they had not ceased to oppose the setting 
up of institutions capable of protecting humanity. The situation 
was truly alarming. But voices had been raised demanding that 
remedies be brought to bear. . 

16. As regards new article 79 bis, Article 1, common to the four 
Geneva Conventions of 1949~ stipulated that the High Contracting 
Parties undertook to respect and to ensure respect for the Conventions 
in all circumstances; but current conflicts showed that those 
provisions did not meet the needs. Machinery should therefore be 
set up so as to compel the parties to a conflict to respect the 
provisions of the Conventions, the implementation of which had 
already raised serious problems. Such was the case with Article 118 
of the third Geneva Convention of 1949 relative to the release and 
repatriation of prisoners of war without delay at the close of 
hostilities. The question was, what would happen if on~ cif the 
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parties refused to fulfil its obligations. The question applied 
similarly to Article 132 of the same Convention. What was to happen 
if, one of the parties refused to agree on the choice of an umpire? 
Clearly, something had to be done to compel each of the parties to 
comply with those provisions. 

17. In its Commentary on Article 1 of the Conventions of 1949, the 
ICRC emphasized that each of the Contracting Parties (neutral, 
allied or enemy) should endeavour to bring any Power failing to 
fulfil its obligations back to an attitude of respect for the 
Conventions. It was for that reason that his delegation proposed 
the setting up of a permanent commission for the enforcement of 
humanitarian law (CDDH/I/267). That commission would, in particular, 
be given the task of taking appropriate steps to resolve all 
disagreements concerning the application of the Geneva Convention~ 
and the Protocol, holding an inquiry and bringing back to an 
attitude of respect any party failing to fulfil its obligationS 
thereunder. But the Conference also had 'before it another proposal 
submitted by Denmark, New Zealand, Norway and Sweden (CDDH/I/24l and 
Add.l). The main differences in those proposals were as follows: 
whereas those four countries proposed the setting up of an 
Hinternational inquiry commissionH~ which would restrict the 
activities of that body, Pakistan opted for the setting up of a 
"commission for the enforcement of humanitarian law'; > whose tasks 
he had just enumerated; and whereas the four countries proposed 
that the members of the commission should be appointed by the ICRC, 
Pakistan advocated the drawing up of regional lists of the High 
Contracting Parties in alphabetical order and the annual appointment 
of a representative in each region, so as to avoid involving the 
ICRd in inevitable disputes. Also, no provision wai made by th~ 
four countries for replacing members of the commission: Pakistan, 
on the other hand, proposed that they be appointed for one year, so 
thatne~'1 blood might be continually inj ected into the membership. 
Lastly, while the four countries left the channelling of voluntary 
contributions to the ICRC, Pakistan recommended that that task be 
entrusted to the depositary of the Protocol. 

18. Lastly~ he said that his delegation would submit an amendment 
in vJorking Group A 1.1]hich would give the commission theauthori ty to 
continue an inquiry on the expiry of its members' terms of office 
but without impeding the admission of new members. 

19. Mr. YAMATO (Japan), introducing amendment CDDH/I/3l6, observed 
that many delegations 9 like his own, wished to pay tribute to the 
constructive proposals by Denmark, New Zealand~ Norway, Sweden and 
Pakistan. 
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20. t,/hatever its merits, the Pakistan proposal was perhaps too far 
in advance of the development of humanitarian law. Hence it l'lould 
be better to approve the four-Power proposal (CDDH/I/241 and Add.l) 
which was a more modest and practical approach, provided that a few 
changes were made so as to make the proposed commission of inquiry 
more effective and widely acceptable. The setting up of a practical 
and effective inquiry system was all the more urgent in that during 
the past twenty-se~en years, no country had invoked the relevant. 
provisions of the Geneva Conventions of 1949. The existing provisions 
should be supplemented by a new, more comprehensive procedure 
which, through its automatic operation, would revive general 
interest in the former. The setting up of a permanent inquiry 
commission would be a decisive step towards ensuring the general 
observance 0 f humanitarian law. but that body should be able to act 
at very short notice if breaches of the 1949 Conventions and of 
Protocol I were to be avoided. As his delegation attached great 
importance to the preventive function and speed of the commission's 
actiODj it hoped that the commission would be empowered to inquire 
into situations allegedly leading to breaches (paragraph 2) and that 
an appropriate time-limit be specified depending on the urgency or 
nature of the particular case (paragraph 5). It was a truism that 
prevention achieved in time was far more important than repression. 
after the event, and that maxim should evidently be applied to 
grave breaches of humani tariEm law. Thus. it was necessary to apply 
a time-limit also to the preparation of a report by the inquiry 
commission. As there were historical examples to show that inquiry 
commissions set up solely for the purpose of investigating an 
incident or an alleged violation had often played a useful 
intermediary role between the parties to a conflict, his delegation 
recommended that the Conference should adopt a provision enabling 
the inquiry con@ission to perform its good offices so as to 
facilitate the repression or prevention of breaches, but only in so 
far as there was no risk of its failing to be impartial. Further
more j experience showed that the participation of ad hoc members 
appointed by the parties to the conflict would facilitate the 
commission's work and ensure respect for its findings. 

21. If those few amendments were acceptable to the co-sponsors of· 
the four-Power amendment (CDDH/I/241 and Add.l), his delegation 
would be prepared to join as a co-sponsor of a revised proposal. 

22. f1rs. BUJARD (International Com.mittee of the Red Cross) said 
that she would confine herself to explaining the ICRC position on 
the task that might be entrusted to it in an international inquiry 
commission. She would deal later with the technical questions of 
procedure raised by the suggestions contained in the proposal for a 
new article 79 bis. 
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23. As previous speakers had emphasized~ the 1949 Geneva Conventions 
contained a common provision relating to the inquiry which had to 
be instituted~ at the request of a party to the conflict~ concerning 
any alleged violation of the Geneva Conventions. A provision of 
that nature had already been embodied in the 1929 Convention. The 
provision common to the 1949 Geneva Conventions complemented the .. 
provisions relating to the Protecting Powers and their substitutes, 
under which most of the cases of alleged violations would be dealt 
with by those supervisory bodies. In that connexion~ it should 
also be remembered that an official inquiry sometimes had to be 
instituted by the Detaining Power. 

24. Under the 1949 Conventions, an inquiry was mandatory whenever 

one of the belligerents requested it; nevertheless, there was no 

rule laying dmm the procedure, whose methods had to be established 

by the parties themselves or~ in the absence of agreement, by an 

umpire of their choice .. The ICRC took the view that both texts 

of article 79 bis were calculated to strengthen the implementation 

of and respect for international humanitarian law, and that they 

deserved careful study. 


25. One of those texts (CDDH/I/241 and Add.l) proposed, as it were!) 
to entrust the duties of administering the permanent international 
inquiry commission to the ICRC. That was a task that the ICRC was 
ready to accept~ even though it might at times be very difficult, 
and it hoped it could count on the active support of all the 
participating States. Of course, it would be necessary to provide 
the ICRC with the material means for performing such duties; but 
what was of paramount i~portance was that the nature of that 
function - which must remain distinct from the other tasks under
taken by ICRC - was open to no ambiguity. There must be no 
possibility of confusion between its role as administrator of the 
international inquiry commission and the traditional dutiies of 
protection and assistance conferred upon it by the Geneva 
Conventions and Protocol I. Every possible step must be taken to 
ensure that administration of the international inquiry commission 
did not have adverse repercussions on ICRC'sability to carry out 
its mission in times of armed conflict. \vith that in mind, the 
ICRC had noted with satisfaction the escape clause at the end of 
paragraph 1 of article 79 bis submitted by Denmark, New Zealand, 
Norway and Sweden (CDDH/IIffi and Add.l). 

26. Lastly, the ICRC considered it very important, perhaps even 
essential - if the international inquiry commission was to be 
capable of achieving the aims assigned to it, and if IeRC was to 
feel able to accept the duties with which it was planned to invest 
it - that the establishment of the commission should receive the 
approval of a large majority of the delegations present at the 
Conference, that the ICRC's nomination as administrator of the 
commission should not arouse controversy, and that the ICRC should 
receive the necessary approval and support. 
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27 ,Mr. EL·~FAT'1;'AL (Syrian Arab Republic) said he stood by thee, 

statement he .had'alreadymade J that international humanitarian law 
~ould'remain'a dead letter if it did not include provisions to 
ens~re i~s'application and the repression of breaches. It was 
important ,not only to protect victims; but also to re-establish the 
structure of humanitarian law., which, as many actual, events bore 
witrte~s~ chad collapsed. ., . , 

28. The machinery for the represslon of breaches of humanitarian 
law was doomed to failure, since it presupposed the determination 
of both parties to institute an inquiry concerning any alleged 
v:i,Qbation,of the Conventions. The provision common to the Geneva 
Conventions placed the aggressor and ti,e victim of aggression on an 
~~ual·footing, which was a mistake from the legal point of view. 
Mor~o~~r, in view of its multi-disciplina~y ,character, the ICRC 
did not not have the necessary competence to intervene effectively. 

29. In the course of the past few years> breaches of the Geneva 
Conventions had been committed in numerous armed conflicts. In 
every instances the aggressor had been protected, since he had had 
only to inv~ke his right to refuse to apply the provisions in the 
Conyemtions" relating to inquiries. States could then have recourse 
t6the machinery'Of the United Nations, which had likewise shown 
ftsel-f' impotent too reoress breaches of humanitarian law 9 since it, 
too', was base'<i on the-willingness of the two parties concerned to 
E:!mbark-upqn an inquiry. It was accordingly essential to ,establish 
p~rmanent international machinerY without delay with unrestricted 
f~eedom ot"action which would un~ertake th~ inquiries requested 
without paying undue heed to one Party or the other~ For that 
r~i~oh~ his delegation support~d the Pakistan proposal (CDDH/I/267) 
to es.tablish a" permanent commission for the enforcement of 
hum~nitar~an law. and it was disposed to take the other text for 
newarti~le 79bis (CDDH/I/241 and Add.I) as well as all the 
P!'9PosesJ.,amendtnents. into consideration.. 

30~ . '" Ml:<:iBLOEMBERGEN (Netherlands) 'observed that during the general 
d{~du§sion on articles 74 to 79; hi~ delegation had ~upported the 
id~cl.'bfestablishing an international inquiry commission. while 
adding that it wouldlike'to ask some questions before it could 
give full support to new articl~ 79 bis (dDDH/I/241 and Add.l).' In 
the meantime, the sponsors of that text had provided some useful 
clarifications~ and his delegation was now able to make the 
following comments. ' 

~L With regard to paragraph I, the second sentence might bel1).ore 
concise. It might be enough to say that the ICRe would appoint the 
members of the international inquiry commission, wlth the addition, 
however, of the phrase ;'regardless of their natiOnali tyl1. 
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32. So far as paragraph 2 (a) was concerned~ his delegation doubted 
the wisdom of having the commission inquire into every complaint 
concerning violation of "other rules relating to the conduct of an 
international armed conflict'l. That provision was very vague and 
might give rise to disputes. Furthermore~ his delegation was not 
at all certain that the parties concerned would be happy about 
agreeing to the commission undertaking an inquiry ,Ion its own 
initiative:!.· The establishment of an international inquiry 
commission would be easier to accept if those two aspects were left 
outside its competence. 

33. The remainder of the article~ with the exception of paragraph 
6, should constitute an annex to Protocol I: it was preferable not 
to overload the text of a treaty with detailed provisions concerning 
working methods. So far as concerned the financing of the 
commission's activities, he thought that~ instead of requiring all 
countries to come forward with contributions, it would be preferable 
to ask the parties concerned to meet the costs of the inquiry. 

34. His delegation hoped that the sponsors of new article 79 bis 

would bear those comments and suggestions in mind. The articl~ 

as thus amended~ would constitute a very useful additional element 

in the machinery for repressing breaches of the Geneva Conventions 

and Protocol I. 


35. The amendment proposed by Japan (CDDH/I/316) contained some 
interesting ideas which merited very close study. So far as 
concerned paragraph 2 (b)~ the Japanese delegation might perhaps 
clarify what it meant bi "allegations that the provisions .•• are 
about to be breached." 

36. Lastly~ his delegation wished to thank the ICRC for being 
prepared to accept the duties that would be entrusted to it under 
new article 79 bis proposed by Denmark~ New Zealand~ Norway and 
Sweden. 

37. Mr. KUSSBACH (Austria) pointed out that in the Commentary on 
the 1949 Geneva Conventions, the reader could note that the cOmInon 
provisions on inquiry procedure had never been applied~ at least so 
far as the International Committee of the Red Cross was aware. 
r.1oreover~ in the Commentary, p. 605~ emphasis had been laid 
"on the difficulty in time of war of reaching agreement between 
belligerent States". The text went on: "The difficulty will be all 
the greater if the point at issue is a violation alleged to have 
been committed by one of the belligerents and the opening of an 
inquiry on its territory". Hence it was essential to strengthen 
and develop the inquiry procedure provided for in the Conventions. 
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38. His delegation welcomed the initiative taken on the one hand 
by Denmark~ New Zealand; Norwa;T and Sweden~ ard on the other by 
Pakistan. Despite some differences~ both texts of new article 79 
bis were designed to overcome the difficulties encountered in time 
of war in establishing a commission of inquiry. Both drafts 
contained detailed prOV1Slons for the establishment of such a 
commission in time of peace. That solution would make it possible 
to avoid the need, in certain cases~ for long negotiations, often 
ending in total failure, before the contemplated inquiry could even 
be opened. 

39. The methods advocated in the two texts were very different. 
The Pakistan draft (CDDH/I/267) had significant advantages; but the 
text submitted by Denmark~ New Zealand, Norway and Sweden (CDDH/II 
241 and Add.l) was more realistic and proposed more effe~tive 
measur~s. Moreover, its provisions would give the international 
inquiry.commission a permanent status, stability and~ above all, 
the independence it needed to carry out its work. 

40. The latter draft nevertheless call2d for some reservations. 
His delegation did not see why the competence of the commission 
should extend to all the rules relating to the conduct of an 
international armed conflict. Then again, the provision authorizing 
the commission to- institute an inquiry i;on its own initiativei? went 
a little too far. In that respect, his delegation preferred the 
Japanese amendment (CDDH/I/316), according to which it was for the 
parties to the conflict to take the initiative of requesting the 
inquiry. That amendment also contributed useful details regarding 
the composition of a chamber of the commission. 

41. Subject to those reservations, the Austrian delegation supported 
new article 79 bis (CDDH/I/241 and Add.l). 

42. With reference to the text submitted by Pakistan (CDDH/I/267), 
he said his delegation found the method proposed for the appointment 
of the members of the commission and the brief duration of their 
term of office rather unsatisfactory. That text also raised other 
problems calling for very full discussion. His delegation reserved 
the right to speak again later when the drafts were considered by 
\~orking Group A. 

43. rill'. SHUKRI (Kuwait) said he vvas favourably disposed to the idea 
of establishing an international inquiry-commission for the enforce
ment of humanitarian law~ the more so since, in his capacity as a 
professor of laws he was often asked to answer the awkward question 
whether humanitarian law was really effective, or whether it merely 
stated moral principles. Unfortunately, like the representative of 
the Syrian Arab Republic, he had to admit that international 
humanitarian law was a dead letter. 
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44. The international community should set up a proper Court of 
Criminal Justice for the repression of breaches of the Geneva 
Conventions and Protocol I~ so that aggressors and those who violated 
the rules of international criminal law should not go unpunished. 
It would be very difficult however~ to establish such a court at 
present because the international community did not seem to be 
prepared for it. The two texts of article 79 bis were thus a first 
step towards the creation of a body able to ensure the enforcement 
of humanitarian law. 

1./5. The text submitted by Denmark~ Hew Zealand~ Norway and Sweden 

(CDDH/I/241 and Add.l) contained the more practical provisions so 

far as concerned the composition and operation of the proposed 

commission. So far as concerned the commission's competence 3 on 

the other hand, the pr.ovisions of the Pakistan draft (CDDH/I/267) 

were the clearer and more precise. Perhaps the two texts could be 

merged~ and the commissionis work would thus be facilitated. In 

both texts, the provisions relating to the financing of the 

commission's activities should be reviewed; the Netherlands 

representativeis proposal deserved consideration in that connexion. 


46. In the view of his delegation~ the amendment submitted by Japan 

(CDDH/I/316) weakened the initial text of new article 79 bis 

(CDDH/I/241 and Add.l). The provisions of paragraph 4 were very 

vague. Paragraph 2 (b) raised some doubts as to the efficacy of 

the powers to be given to the commission. 


47. His delegation would speak again on the subject when the texts 

of article 79 bis were considered by Working Group A. 


48. Mr. ABU-GOURA (Jordan) said he agreed with the representative 
of the Syrian Arab Republic as to the efficacy of the present system 
for the repression of breaches of international humanitarian law. 
He approved in principle the article 79 bis submitted by Pakistan 
(CDDH/I/267), which set out in detail appropriate measures for the 
enforcement of international humanitarian law. He had reservations~ 
however~ regarding the provisions for the composition of the 
commission. He would also like to have some clarification of 
paragraph 8. 1'Jhile supporting the Pakistan draft 3 he thought it 
should be considered in greater detail by Working Group A. 

49. The text submitted by Denmark~ New Zealand, Norway and Sweden 
(CDDH/I/241 and Add.l) was, in his opinion, an excellent basis for 
discussion. 

50. Mr. RUUD (Norway) said that, speaking as one of the co-sponsors 
of new article 79 bis (CDDH/I/241 and Add.I)3 he hoped that the 
establishment of a permanent inquiry commission might be instrumental 
in ensuring respect for the provisions of the Geneva Conventions 
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and Protocol I. The provisions relating to inquiry procedur'e did 
not go fa~~nough and could fiot be described as effective. Some 
improvement thcre 3 then, was· required. 

51. His delegation wished to draw the attention of the Committee 
to sc:::·~ of the more important fe·atures of the proposed article. 
First of all~the iriternationalinquiry commission should be a 
per~~rient body so that it could start any inquiry r0quested without 
delaY~"~It~hould also adopt rules of procedure to enable it to do 
ito work more easily and effectively. 

52. ' Furithei'more;· the chamber of the commission should publicly 
report its flridings on the facts and the law unless the pa:rties 
agreed other-d:",:",:e" That provision" embodied in paragraph 4 (e)" 
of doCu:neritCDDHII/241 and Add.l was most important on account of 
the s~ri6u~ ::atUre of the qJestiohs that would be handled .by the 
commies'ibn. If the chamber fbund that grave breaches of the Geneva 
Converitiors .::'..nd Protocol I had in fact been committed, the public 
should kno;,' about them. If j on the other hand, the chambe!' 
considered that the allegations made were without foundation, it 
shculd'arinounce its views" so as to clear the accused party of all 
blarr.e. 

53. RiG de1ogation had listened with much interest to the various 
COIT'UTlontc CLad cph;icisms put forward during the debate. It wished 
to see an impal~tial and effective instrument of inquiry established, 
and it w~s willing to accept any amendment or proposal for that 
purpo'3c. 

54. Som~ speakers had expressed the vie~ that the powers of the 
conlli:~:.io:j clhould not extend to all the rules rele,ting to the 
conduct; of an international armed cOLflict, and that the conunission'is 
corr.pctence should be confined to violations~of the Geheva Conventiohs 
and P~otocoi I. His delegatiori had no strong feeling~ on that point 
and coul~ ac~ep~ such a limitation~ although it feared that, in 
so::ne CCi.i.,GS ~ . it::.; effccG m.iESht bc -~oo r'cstr'icti ve. The provisions of 
the Gert~va Conventions and Protocol I were clo~ely linked with 
other ruler' concerning armed c0nflicts~ and if its competence was 
excecsively re~tricted the commission might not be able to deal 
VIi th mOl':'; than part of a complex of breaciles of humanitarian law. 
Anothar. and 0ven more dangerous, possibility wa~ th2t an inquir~ 
nig!1t be held up by endless procedural debates on whether the 
breach ~ubmittecJ to the commission was a violation of the Geneva 
Conventio~s 8~ of Protocol I~ or a violation of other rulcs not 
contained th~rein. Consequently. his delegation co~sidered that. 
if the pr'ovioion could not be accepted as it stood, it should be 
studied further 9 and that the Committee should not ov~r-h."lstily 
decide to delete l~. 
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55. His delegation could accept the deletion of the clause 
stipulating that the international inquiry com~ission could 
institute an inquiry ;i on its own initiative:;. Before that was done, 
however~ he would like to have the clause considered further by 
Working Group A. In the opinion of his delegation, the Geneva 
Conventions and Protocol I were also of great importance to the 
civilian populat ion .He therefore ,,,rondered whether it was fair 
that only parties to the conflict should be entitled to request the 
commission to open an inquiry. In any case~ that right should not 
pertain solely to the official representatives of the parties 
concerned, but should also be allowed to the civilian population if 
the official representatives of their country should neglect to 
make the request for one reason or another. 

56. New article 79 bis raised many difficult questions which 
Working Group A would have to answer. The Group would also consider 
the new article submitted by Pakistan (CDDH/I/267), which was 
largely based on the same fundamental idea as the proposal of which 
his delegation was a sponsor. 

57. Mr. de BREUCKER (Belgium) declared himself in favour of the 
two proposals for a new article 79 bis, both of which were aimed at 
the establishment of a permanent international inquiry commission to 
supervise the implementation of the Geneva Conventions and the 
Protocols. The proposals originated in the provision concerning the 
inquiry procedure common to the four Geneva Conventions of 1949. 
Unfortunately that provision had never been put into practice, for 
though it stipulated that in the event of a violation of the 
Convention, an inquiry must be held if one of the parties to the 
conflict so requested, it lost much of its force because it was 
left to the interested parties to decide between themselves the 
manner of such an inquiry. The question of procedure thus provided 
a party to the conflict with a means of obstructing the inquiry 
ma.chinery~ itself very inadequate, provided for in the Geneva 
Conventions. 

58. The merit of the two proposals before the Committee was that 
they overcame that major drawback by establishing permanent 
machinery for arbitration. His delegation attached as much 
importance to those proposals as to the article dealing with 
Protecting Powers. It also saw a clear link between the two texts 
under consideration and the French proposal relating to reprisals 
(new article 74 bis)(CDDH/I/221/Rev.l), the principle of which it 
fully endorsed. The one objective they all shared was the creation 
of an impartial mechanism for the verification of real or alleged 
breaches of humanitarian law and, although their viewpoint was 
different and they were aimed at different situations, they 
contributed equally to the observance or restoration of that law. 
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59. The procedures suggested in the proposal put forward by the 
three Scandinavian countries and New Zealand (CDDH/I/241 and Add.l) 
deserved careful study. It was particularly important that the 
international inquiry commission should be empowered to intervene 
only in the event of grave breaches of humanitarian law, to the 
exclusion of all other circumstances. A further point was that it 
should not be left .to the commission to institute an inquiry 
~lon its own initiative';. The responsibility for such an initiative 
res~ed with the international community or one of the parties to 
the conflict. The danger was that, by taking a wrong decision~the 
commission might afford a State involved in a conflict a pretext for 
refusing to co-operate. Furthermore, the phrase ';and other rules 
relating to the conduct of an international armed conflict;l in 
paragraph 2 (~) needed clarification. 

60. Although there was much to be said for it~ the Pakistan 
propcisal (CDDH/I/267) was not quite satisfactory either; in 
particular, the procedure for the annual nomination of members of 
the commission (paragraph 2) was far too rigid. 

61. Despite those defects, the idea underlyinc the two proposals 
was excellent. By some, the proposals would doubtless be called 
utopian or dangerous, in that they would empo\.;er a commission of 
inquiry' to intervene in the very thick of military operations, or 
in areas covered by military secrecy. At the present time, however, 
national sovereignty could no longer be alleged to be an insuperable 
barrier, even under cover of military necessity. Atrocities 
committed in the heat of battle or as deliberately premeditated 
acts could not remain unpunished. 

62. One must, after all, be consistent. If the present Diplomatic 
Conference attached genuine importance to the repression of grave 
breaches, it must do all it could to bring them to an end as soon 
as possible. Several States had expressed the view that an 
exhaustive list of grave breaches of Protocol I should be 
established, and his delegation would like to think that those same 
States would be the first to urge that responsibility for detecting 
such breaches should be vested in a permanent commission of inquiry 
even if that commission might have to carry out investigations in 
their own territory. 

63. There was a logical, irrefutable and essential link between 
the desire to define certain acts as grave breaches, and the wish 
to see an impartial mechanism in operation, designed to expose them 
and to calIon the guilty party to end them. Further~ from a 
humanitarian point of view of fundamental importance in the present 
context, it was vital that grave breaches should be detected at the 
earliest possible juncture, so that they could be stopped, and so 
that lives could thus be saved. So far as concerned repression, 
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the determination of breaches by an impartial body would be the 
best guarantee of an effective administration of justice wherever 
severity was required. 

64. The reception given to the two proposals (CDDH/I/241 and Add.l 
and CDDH/I/267) would be a test of the good faith of certain States 
in regard to the treatment of grave breaches. To refuse to allow 
such breaches to be detected without delay by an impartial body~ so 
that they could be stopped and those responsible prosecuted wherever 
they might be~ would be seriouslY damaging to the credibility or~ 
at least~ to the humanitarian vocation~ of the system of penal 
sanctions proposed for dealing with grave breaches or war crimes. 
One was irresistibly drawn to the conclusion that those who urged 
that as complete as possible a list of grave breaches of the 
Protocol be drawn up, while at the same time refusing to agree to 
an impartial mechanism for detecting them, were only concerned with 
securing for themselves a cloak of legality under which to take 
revenge for real or imaginary misdeeds on a captured or defeated 
enemy. 

65. Replying to a question from Mrs. DARIIMAA (Mongolia)~ Mr. KAMMER 
(Legal Secretary) explained that articles followed by the word 
"bis;' were in fact new provisions and not amendments; the proposals 
submi tted in documents CDDH/I/2L~1 and Add.l and CDDH/I/267 were two 
separate proposals which for practical reasons were being 
considered at the same time. The general discussion was accordingly 
concerned with those two new texts together with the Japanese . 
proposal .(CDDH/I/316), which was an amendment to the proposal in 
document CDDH/I/241 and Add.l. 

66. Mr. MURILLO RUBIERA (Spain) reaffirmed his delegation's interest 
in the repression of grave breaches and drew attention to the 
connexion between the proposals under consideration and article 74. 
It was incumbent upon all Contracting Parties to repress grave 
breaches. The proposals before the Committee provided an 
opportunity to establish much stricter~ and therefore more effective 9 

control machinery than that provided under the terms of the 1949 
Geneva Conventions. The method of appointing the members of the 
international inquiry commission, and the commission's prerogatives~ 
would have to be considered by Working Group A. He would confine 
himself, for the moment~ to a few general remarks. As he had 
stated on many occasions 9 the set of rules drafted for articles 74 
to 79 bis were generally concerned with the procedure for applying 
the provisions of the Geneva Conventions and the Protocols 9 and 
not merely with the machinery for the repression of breaches. 
Article 79 bis was thus closely related to Article I common to the 
four Geneva Conventions of 1949,· under which the High Contracting 
Parties were required to respect and to ensure respect for the 
Conventions in all circumstances. 
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67. Moreover, there was a direct link between the establishment of 
an international inquiry commission and the recourse to measures of 
reprisal suggested by France (CDDH/I/221/Rev.I), to which the 
Spanish delegation had objected. The two questions should be 
considered together. On the other hand, there was no connexion 
between the establishment of such a commission and the question of 
aggression~ which was not part of humanitarian law but a matter for 
the international community and, more particularly~ for the United 
Nations Security Council. The question of the establishment of an 
international inquiry commission should be the subject of a 
feasibility study; on the same principles as those applied in the 
field of economics. Thec6mrnission~ if set up, would clearly be a 
powerful instrument not only of repression but also of deterrence. 

68. Under the proposal submitted by the Scandinavian countries and 
New Zealand (CDDH/I/241 and Add.l)? the commission would have the 
degree of permanence and impartiality essential to the performance 
of its functions. With regard to the ·appointment of its members 3 

the essential point was that? whatever the machinery adopted, the 
procedures must be determined in advance and must be consistent 
with those provided for in article 5 of draft Protocol I. As far 
as the commission's authority was concerned" his delegation 
considered that the ·commission should deal only ~Tith grave breaches 
at the international level, on the under~tanding that those breaches 
would be clearly defined in article 74. His delegation also felt 
that the commission·shouldbe authorized to act on its own 
initiative. 'While it apprecia.ted the reservations. and doubts of 
the delegations which did ribt wish the commission to be given so 
much latitude, there were tragic occasions when the corri'mfssion must 
be able to act forthwith~ such as when a civilia.n population was 
subj ected to napalm bombing. It· was therefore in the interests of 
humanitarian law that the commission should be in a position to act 
with flexibility? speed and effectiveness. 

69. The proposal submitted by Pakistan (CDDH/I/267) and the 
Japanese amendment (CDDH/I/316) embodied a number of ideas worth 
considering and ~orking Group A should go into them more fully. 

70. Lastly, his delegation congratulated the sponsors of the two 
proposals on article 79 bis. They made a substantial contribution 
to the establishment of a penal system that was both effective and 
fair. 

71. Mr. BINDSCHEDLER (Switzerland) said that the two proposals 
before the Committee were based on an excellent principle. It was 
indeed most desirable to establish ah impartial and neutral body to 
inquire into violations of the Conventions and the Protocols. 
Nevertheless, he could ~ot help feeling sceptical about the 
practical application of the proposals, because even if the proposed 
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international inquiry commission was a permanent bodY3 its procedure 
would inevitably be long~drawn-out~ and consequently its influence 
on events uncertain. It was questionable whether it would be able 
to improve the lot of the victims of conflicts whose protection was 
the overriding concern of the present Conference. Moreover 3 the 
commission would have largely the same attributes as those which 3 
under the Conventions and the Protocols, had devolved upon the 
Protecting Powers which had the advantage of being in the area and 
thus of being able to take immediate action~ with the necessary 
flexibili t.y and effectiveness. In any case ~ the inquiry commission, 
if established, should not hamper the work of the Protecting Powers, 
which had proved their worth during the Second World War. 

72. Those few reservations on the part of the Swiss delegation, 

dictated by a spirit of realism, did not mean that it objected to 

the proposed texts, on which he wished to make the following 

comments. 


73. Firstly, as other delegations had pointed out3 it would be 
unacceptable for the commission to institute an inquiry on its own 
initiative 3 as suggested in paragraph 2 (a) ii of amendment 
CDDH/I/241 and Add.I. The inquiry commission was not a supra
national body and it was doubtful whether a belligerent State would 
allow a commission to conduct an inquiry without its consent. From 
that standpoint the clause in paragraph 5 of the Pakistan proposal 
(CDDH/I/267) was more realistic 3 since the inquiry would take place 
only at the request of a party to the conflict or of a Protecting 
Power. In that context the Japanese amendment (CDDH/Ii316) was also 
acceptable. 

74. SecondlY3 paragraph 4 (e) of proposal CDDH/I/241 and Add.l 
provided that the chamber of-the inquiry commission should publicly 
report its findings. Such publicity was completely contrary to the 
spirit of humanitarian law, since it could only furnish material for 
propaganda and false accusations from each side, without being of 
any help to the victims to be protected. On the contrary~ discreet 
diplomacy was called for. The formula proposed in the Pakistan text 
(CDDH/I/267) was therefore to be preferred. Only the parties to 
the conflict and the depositary would be informed of the findings 
of the commission. 

75. Thirdly, the Pakistan proposal would give the inquiry commission 
much wider powers, relating to the general problem of the application 
of legal rules. In particular, the provision in paragraph 5 (c), 
under which the commission should endeavour to bring back to an 
attitude of respect for the Conventions and the Protocol a party 
which failed to fulfil its obligations, was most useful and would be 
in the interests of the victims of conflicts. The Swiss delegation 
welcomed that provision. 
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76. Fourthly. it was highly desirable that the ICRC should be 
responsible for appointing the members of the inquiry commission. It 
could not fail to choose outstanding individuals. That task. however, 
could also be entrusted to the International Court of Justice, along 
the lines proposed by Pakistan, and it might even be wise for the 
Court to make the appointments after consultation with the ICRC. It 
was not certain that the appointment system proposed by Pakistan 
could be applied, since the regional groups were not clearly defined, 
their membership fluctuated and it could happen that States belonged 
to several groups at the same time. Those groups would therefore 
have first to be defined on the clearest possible geographical 
basis. The political merit of the system would be to ensure that 
there was equitable representation in the commission. With regard 
to the term of office, he thought that the period of one year 
proposed by Pakistan was too short; it should be increased to five 
years as the delegation of Pakistan itself had said. Moreover~ 
according to a well-established legal principle, a case should be 
concluded without any change in the membership of the commission. 

77. Lastly, the Swiss delegation agreed with the Spanish delegation 
that the article on the commission of inquiry was not of a penal 
nature, but was linked in a much more general manner to the control 
of the implementation of the Geneva Conventions and the Protocols. 
It would therefore be better for the article to be inserted after 
article 5 of Protocol I. 

78. The Swiss delegation, while reaffirming its doubts about the 
practical application of the proposals under consideration, was 
ready to study those proposals in Working Group A. 

The meeting rose at 12.35 p.m. 
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SUMMARY RECORD OF THE FIFTY-SEVENTH MEETING 

held on Thursday, 13 May 1976, at 10.10 a.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued) 

New article 79 bis (CDDH/225 and Corr.l, CDDH/226 and Corr.2; 

CDDH/I/241 and Add.l, CDDH/I/267, CDDH/I/316) (continued) 


1. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said that, 
although article 79 bis submitted by Denmark, New Zealand, Norway 
and Sweden (CDDH/I/2~and Add.l) had certain positive aspects, it 
was unacceptable both for practical reasons and for reasons connected 
with international law. 

2. The establishment of a permanent international inquiry 
commission, such as that proposed in new article 79 bis, went beyond 
the Conference's diplomatic powers, for such a commission deviated 
from the spirit and meaning of the Geneva Conventions. In the 
various international bodies his delegation had invariably opposed 
the idea of setting up supranational bodies with wide powers of 
supervision of the activities of States and empowered to act against 
the freely declared will of States, for that amounted to a derogation 
from the sovereignty of States and to interference in their internal 
affairs, both of which were contrary to the universally recognized 
principles of international law. 

3. Secondly, the procedure for forming the inquiry commission, and 
for its operation did not take existing world realities into account. 
It was inadmissible that an international non-governmental 
organization~ however worthy of respect it might be, like the ICRC, 
should accept the appointment and in practice control the action of 
an international inquiry commission engaged in supervising the 
activities of States. It would be unrealistic to transpose into 
the domain of international law a procedure for the establishment of 
facts - a matter 111i thin the domestic competence of States. 

4. The Geneva Conventions of 1949 gave the Protecting Powers 
supervisory rights (Article 8 of the first three Conventions, 
Article 9 of the fourth) and provided for an inquiry procedure 
concerning breaches of the Conventions. The relevant provisions 
were based on agreement between the parties to the conflict and took 
into account their interests. His delegation did not consider it 
wise, in the present circumstances~ to make any radical changes in 
those provisions, especially as there was nothing to prove that the 
changes made would produce positive results. 
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5. It had been said that the inquiry and supervisory procedure 
under the Geneva Conventions was imperfect. The truth was that the 
imperfection of that procedure was simply a reflection of the 
imperfection of the contemporary world and of international relations 
at the present stage of development of human society. 

6. Moreover, it must be borne in mind that in an international 
armed conflict the parties were particularly sensitive to anything 
affecting their security and that consequently~ any measure 
establishing a system of supervision without their agreement would 
be unworkable. 

7. It was essential that there should be a strict observance of 
the duties incumbent on the parties, especially with regard to the 
repression of breaches of the Geneva Conventions and the Protocols. 
Each party must ensure that its armed forces respected the prov~s~ons 
of those instruments and~ if breac'hes were committed, must punish 
those guilty of them. 

8. A procedure for inquiring into breaches of the Geneva Conventions 
and the Protocols must be acceptable to the States concerned, 
otherwise it was bound to fail. His delegations for its part, could 
not recognize the competence of an inquiry cOD@ission unless the 
clauses relating to the constitution J terms of reference and 
operational system of such a body were acceptable to it. 

9. The most fundamental way of making the Geneva Conventions and 
the Protocols operative was to create such conditions that no 
enforcement of the provisions of those instruments would be necessary; 
hence the importance of consolidating international peace and 
security, improving international relations and encouraging detente j 
putting a stop to the armaments race and taking steps towards true 
disarmament, renouncing the use of force for settling international 
disputes, and causing war to disappear from the life of society. 
If each state were to adopt those objectives, such questions as the 
setting up of an international inquiry commission would become 
pointless. 

10. Mr. ROSENNE (Israel) stressed the importance of new article 
79 bis, the cornerstone of the entire system of humanitarian law 
which the Conference was endeavouring to create. 

11. His delegation knew from experience that if a State opposed the 
establishment of an inquiry commission, the procedure for inquiry 
could not go into operation. In order to be effective, the inquiry 
machinery must fulfil certain conditions, especially where there was 
no Protecting Power. In the first place, the inquiry body must be 
permanent and in existence prior to the conflict, for it was 
difficult to set up an organ of inquiry when States were at war. 
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Its members must be nationals of neutral States so that the inquiry 
could be conducted in completely objective conditions; membership 
of the inquiry body must not be such that it would become a mouthpiece 
for propaganda on behalf of one of the parties to the conflict. 
All the inquiry proceedings should be public - paragraph 4 (e) of 
new article 79 bis in document CDDH/I/241 would have to be revised 
in that re~pect----so that public opinion should know who were the 
guilty, which would induce greater respect on the part of States 
for the Geneva Conventions and the Protocols. Lastly, it must be 
laid down that the inquiry commission must meet within a given 
periods for if it were to meet several months after the breaches had 
been committed, it would be difficult to decide ~Tho was responsible 
for them. 

12. With regard to the competence of the inquiry commission, 

paragraph 5 (a) of new article 79 bis submitted by Pakistan 

(CDDH/I/267) called for detailed consideration~ for if the authority 

of the commission was extended to include alleged violations of 

:'other rules relating to the conduct of an international armed 

conflictll~ that would go beyond the scope of the Protocol. 


13. Mr. MILLER (Canada) said that the limited interest so far 
displayed by States with regard to international arbitration 
tribunals and investigating bodies of the United Nations, and the 
failure to enforce Articles common to the four Geneva Conventions 
of 1949 urging parties to carry out their obligations and to 
facilitate inquiries concerning breaches of the Conventions, should 
dissuade the Comlllittee from trying to go too far in the matter. 

14. The Committee had the choice between drafting a' far-reaching 
and detailed text, which could not then be of a mandatory nature and 
would take the form of an annex to Protocol I of an optional kind, 
and working out a more modest text that could be made enforceable 
for the Parties to the Protocol. A modest text taking into account 
the susceptibilities and sovereignty of States should be acceptable 
to all. 

15. Efforts should be made to improve the wording of the relevant 
provisions of the Conventions. to work out lnquiry procedures 
acceptable to all the Parties - in short, to make the phrase ;lin a . 
mar-ner to be decided between the interested Parties;;, which appeared 
in the common articles relating to inquiry procedure, more explicit. 

16. The inquiry should consist essentially in establishing the 
facts. The task would be entrusted to a group of experts, each of 
whom should not only be of great personal integrity but should be 
acquainted with, and have interdisciplinary experience of, the 
various aspects of enforcement of the Geneva Conventions and the 
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Protocols and would be chosen also on the principle of fair 
geographical representation - a principle included in the Pakistan 
proposal (CDDH/I/267). 

17. Great caution should be exercised in considering liaison that 
might be established with the IeRe and the respective roles of the 
Protecting and Detaining Powers; the ICRC must not be placed in a 
situation that would be incompatible with its traditional role, its 
right of initiative and its neutrality, nor must any arrangement 
run counter to the provisions of the Geneva Conventions concerning 
the information to be obtained by the Protecting Powers or the ICRC 
from :the Detaining Powers. 

18. The initiative for the inquiry should come from the parties to 
the conflict, as was provided in the Geneva Conventions. In a 
situation of armed conflict, it would be unwise to saddle the inquiry 
corrimission with that responsibility. lrJhat was more, a provision of 
that kind would undoubtedly discourage some States from ratifying 
Protocol I. . 

19. His delegation agreed that the inquiry machinery should be set 
in motion without delay. 

20. The persons' responsible for establishing the facts should be 
able to make inquiries on the spot. The parties should authorize 
them to do so, except in completely exceptional circumstances which 
they would have to make known publicly should the occasion arise. 

21. The inquiries should cover breaches of the Geneva Conventions 
and the Protocols in general and not merely grave breaches. 

22. He agreed with the representative of Israel that to establish 
the facts concerning violations of other rules relating to the 
conduct of an international armed conflict ,,,ould prove too ambitious 
an undertaking for the inquiry commission. 

23. The inquiries should be directed solely to exist in? situations 
and not to situations which might be foreseen, as proposed by Japan 
(CDDH/I/316). 

24. Those carrying out an inquiry should confine themselves to 
establishing the facts and should not sit in judgement to decide 
questions of law relatinp, to the way in which a State conducted its 
affairs - questions of responsibility and of compensation at the end. 
of a conflict, and so forth. Their findings should first be 
conveyed privately to the parties involved, in order to give them 
an opportunity of remedying the situation as established by the 
inquiry. There must, however, be machinery to allow the findings 
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of the report to be made public~ if necessarY9 since it was public 
opinion which would 9 in the last resort, ensure application of the 
Geneva Conventions and the Protocols and would discourage persistent 
violations of the provisions of those instruments. 

25. The expenses of the group of experts should be borne by the 

party requesting the inquiry; a system of voluntary contributions 

channelled through the ICRC would be too complicated. 


26. To sum UP9 new article 79 bis proposed by Denmark 9 New Zealand, 
Norway and Sweden (CDDH/I/24l and Add.I) afforded a good basis for 
discussing the question in depth~ although some of its provisions 
might go too far. The other amendments were also worthy of 
attention, but certain points needed to be amended. 

27. Mr. PARTSCH (Federal Republic of Germany) said that his 

delegation was very much in favour of enforcing international 

control 5 by an inquiry agency, of the observation of the provisions 

set forth in the Geneva Conventions and the Protocols. 


28. For practical reasons~ it had been proposed that the formulation 
of detailed procedures for the appointment of the members of the 
inquiry commission and the actual task of appointing them should be 
entrusted to the ICRC. States Parties should, however$ participate 
in that process. It would be necessary to provide that each State 
Party was entitled to put forward one of its nationals as a candidate 
and that the fifteen members of the inquiry commission should be 
selected with due regard for the rule of just geographical 
distribution. 

29. New article 79 bis$ as proposed by the four countries, did not 
specify whether the members would serve in a personal capacity or 
as representatives of their respective States. The mention of high 
personal integrity gave his delegation the impression that the 
sponsors of the proposal were acting on the first assumption 
for the high personal integrity of representatives of States could 
be taken for granted - but that point should be made clear. It 
should also be stipulated, on the assumption that the experts would 
be serving in a personal capacity, that they should be protected 
from receiving instructions from their Governments. 

30. With regard to the functions of the inquiry commission, his 
delegation preferred the Japanese version (CDDH/I/3l6), since it 
would be dangerous to include complaints concerning violations of 
other rules relating to the conduct of an international armed 
conflict. 
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31. It would also be undesirable to limit the functions of the 

commission to grave breaches alone. The States Parties should be_ 

free to judge what type of breaches they wished to bring before the 

commission. 


32. The somewhat vague wording of paragraph 2 (b) of the Japanese 

amendment (CDDH/I/316) would be justified if a State Party were to 

announce that it was going to commit a breach. 


33. His delegation also preferred the Japanese version of 

paragraph 3. 


34. With regard to publication of the findings of the inquiry~ 
where appropriate~ he thought that, as a first step~ those findings 
should be brought to the attention of the States Parties directly 
involved; as a second step~ other States Parties should be notified, 
and~ as a third step, the commission itself should, in the last 
resort, be afforded an opportunity of appealing to public opinion. 
Premature publicity for the findings of the inquirys far from 
increasing the effectiveness of the inquiry commission's works might 
well be prejudicial to its efforts. 

35. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that new 
article 79 bis relating: to the establishment of an international 
inquiry commission fac;d the Committee with one of the most 
intractable problems that it had been called upon to resolve. Of 
course, the Geneva Conventions already included a number of 
provisions establishin8 the system of Protecting Powers and 
providing for inquiry and conciliation procedures. He referred to 
Articles 8, 11 and 52 of the iirst Geneva Convention of 1949, 
Articles 8, 11 and 53 of the second Convention~ Articles 8, 11 and 
132 of the third Convention, and Articles 9~ 11, 12 and 149 of the 
fourth Convention. Those provisions laid down a simple system of 
control, which had been functioning effectively for the past quarter 
of a century or so and which should be maintained. There was no . 
need to seek to set up a new body, especially as in the Final Act 
of the Conference on Security and Co-operation in Europe 
(Helsinki s 1975) the signatory States had undertaken to abide by the 
treaties under international law concluded up to that time. 

36. The international inquiry commission would, in facts be a 
supranational body, which might derogate from the national sovereignty 
of countries, especially in a non-international conflict, and might 
constitute interference in their internal affairs. If new 
provisions were to be drafted~ due heed must be paid to the rules 
of international law and to the spirit in which the Geneva 
Conventions had been drawn up. To adopt the proposed article would 
be to venture too far along a dangerous path. Not only were there 
grounds for criticizing the actual principle underlying the proposal 
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(CDDH/I/241 and Add.l) but some of its technical aspects were 
obscure: the proposed procedure for appointment was vague and the 
duties of the chamber which would. be made responsible for carrying 
out inquiries would be liable to duplicate those of the inquiry 
commission. Furthermore~ the commission would be able to institute 
an inquiry on its own initiative~ without the agreement of the 
parties concerned, which would be something unprecedented. Even in 
the case of the International Court of Justice~ the agreement of 
the parties concerned. was required. No provision was made to 
ensure the impartiality of the members composing the commission. 
That body would be doomed from its very inception, and consequently 
ineffectual. He accordingly opposed the addition of a new article 
79 bis (CDDH/I/241 and Add.l). 

37. Mr. DOWLING (United States of America) said that his delegation 

1.<laS in favour of the actual principle underlying the various 

proposals to include an article 79 bis in draft Protocol I. It 

supported the efforts made to establish a mechanism designed to 

improve the implementation of humanitarian law, which would be 

responsible for investigating specific charges concerning breaches 

of the Conventions. 


38. He wished~ however s to express some doubts about the 
technicalities of the proposals submitted to Committee I. Any inquiry 
mechanism must establish clear-cut procedures and provide guarantees 
of neutrality. The proposal in document CDDH/I/241 and Add.l, 
however. failed to specify either the identity of the members 
composing the international inquiry commission or the procedures 
for their selection by the ICRC. The President of the commission 
would be free to choose the majority of the commission's members. 
which would confer wide powers upon him~ but there was no provision 
in the proposal designed to guarantee the neutrality of the President. 

39. If such a body was to operate effectively. all possible 
measures must be taken to ensure its objectivity; furthermore. the 
procedures for the selection of its members, its methods of inquiry 
and the form. nature and availability of its final report must be 
laid down clearly in advance. His delegation doubted whether a 
permanent commission was really necessary, for various considerations 
of a practical nature must be borne in mind: financing. the 
appointment of new members 9 and the fact that the commission might 
perhaps not have enough to do. It mi'Sht be more appropriate to 
institute a more flexible inquiry procedure> but one that was more 
clear-cut than that provided for by the Geneva Conventions. Those 
were merely a few preliminary remarks. His delegation was anxious 
to participate in the negotiations and appropriate drafting of a 
final text for the new article in Working Group A. 
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40. Mr. GRAEFRATH (German Democratic Republic) said that he was 

most sceptical as to the effectiveness of an international inquiry 

commission when States were unable, even in time of peace, to agree 

on an over-all procedure for the peaceful settlement of disputes. 


41. In view of the present international situation) it would be 
best to allow the United Nations Security Council to inquire into 
breaches of the Conventions. It would be premature to institutionalize 
in Protocol I an inquiry procedure binding on all States, since 
many of them were not prepared to accept it. The Geneva Conventions 
already provided for an inquiry and also for conciliation procedure 
based on the consent of the parties to a conflict. While there was 
nothing to prevent States which desired such procedures from 
establishing them, the German Democratic Republic was unable to 
accept the two proposals in documents CDDH/I/267 and CDDH/I/241 and 
Add.l, as they both went beyond that point. The setting up of an 
organ to enforce humanitarian law was a generous concept but was 
somewhat unrealistic and impractical~ as the representative of 
Switzerland had pointed out at the fifty-sixth meeting (CDDH/I/SR.56). 
It might also be questionable whether the inquiry procedure should 
be initiated in the same way as the conciliation function. Some 
States might well agree to a mission of conciliation but would 
object to the commission undertaking an inquiry on its o~m 
initiative or at'the request of the Protecting Power. The latter 
might then be placed in a very delicate position. 

42. There were additional grounds for criticizin[! the two proposals 
under consideration. It would be dangerous if the proposed 
commission could be moved not only by one party, but also by a 
Protecting Power or take the initiative itself. No inquiry procedure 
should be instituted unless the two parties agreed to it. Nor 
should the authority of the commission be broadened by allowing it 
to inquire into every violation of the laws of war. Another point 
giving rise to concern was the provision for conveying the findings 
of the commission to the depositary of the Conventions, which would 
thus be faced with a supervisory function which was not in conformity 
with its general obligations and which would considerably restrict 
its ability to act as a Protecting Power. Furthermore, were the 
commission to make its findings public~ the facts might be distorted 
by the world's leading information organs, given the political 
opinions held by most of them. 

43. 10Jhatever solution those points of detail might receive, the 
German Democratic Republic stood faithfully by the principle that 
an inquiry procedure could not function effectively without the 
consent of both parties, and should therefore not be institutionalized 
as a general and compulsory procedure. 
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44. Mr. Kun PAK (Republic of Korea) said that reaffirmation and 

development of humanitarian law was useless unless accompanied by 

measures providing for its effective implementation. He therefore 

welcomed the principle inspiring the two proposals (CDDH/I/241 and 

Add.l and CDDH/I/267). But it was necessary to be realistic. The 

proposed commission could not be impartial~ neutral and effective 

unless three basic conditions were fulfilled: it must have freedom 

of access and of movement~ and reservations to article 79 bis by 

the acceding parties must be ruled out. He accepted the principle 

stated in the Japanese amendment (CDDH/I/3l6), although he felt 

that the wording might be improved. The amendment was a compromise 

between the two earlier proposals and rightly emphasized that it 

was more important to prevent grave breaches than to inquire into 

breaches that had already been committed. 


45. Mrs. ~!JANEVA (Bulgaria) said that while she appreciated the 
motives of the sponsors of the amendments in documents CDDH/I/241 
and Add.l and CDDH/I/267~ she shared the doubts expressed by the 
representatives of the Ukrainian Soviet Socialist Republic~ the 
German Democratic Republic and the Union of Soviet Socialist 
Republics concerning the effectiveness of the procedures proposed. 
The amendment in document CDDH/I/241 and Add.l did not explain how 
the ICRC was to appoint the members of the commission. The States 
Parties would thus remain in ignorance of the rules of procedure 
and of the composition of the inquiry commission. That appeared 
to be unacceptable, the more so as the rules were concerned with the 
impartiality and objectivity of the proposed machinery. 

46. Her delegation shared the reservations expressed at the fifty

sixth meeting (CDDH/I/SR.56), by the representative' of Switzerland 

concerning the commission's power to institute inquiries on its own 

initiative. 


47. Moreover, the commission's attributes would be too broad, since 
it would have to inquire not only into violations of humanitarian 
law but also into the rules governing the conduct of an international 
armed conflict. Its terms of reference would therefore go beyond 
the Geneva Conventions and Protocols, and that seemed to be both' 
excessive and unrealistic. Finally, the amendments did not provide 
for the consent of the parties to the conflict. The Bulgarian 
Government insisted on such consent as a matter of principle. 

48. It might be best not to underestimate the inquiry procedure 
already provided for in the Geneva Conventions or the mechanism of 
the Protecting Powers. That mechanism could, in a number of 
admittedly limited cases~ playa positive part in the implementation 
of the Geneva Conventions and the Protocol. 
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49. Mr. YA~1ATO (Japan) said that he thought the time was ripe for 
a modest practical step towards full observance of international 
humanitarian law. He wished to give some clarifications in response 
to several queries concerning the Japanese amendment (CDDH/I/316) 
raised by the representatives of the Netherlands and of Kuwait. In 
the words of the Japanese amendment (paragraph 2) ~ ;:the main 
function of the commission shall be ... to undertake an inquiry 
into ... allegations that the provisions of the Conventions or of 
the present Protocol are about to be breached~'. Prevention of a 
breach while there was time was far more important than repression 
after the event. Some actions or situations that did not in 
themselves constitute breaches might lead to a violation of 
humanitarian law if they persisted. Thus, some forms of treatment 
of prisoners of war might not constitute a breach at a given time j 
but if continued 3 could lead to widespread epidemics or mass 
starvation. The construction of a dam might lead to the destruction 
of innocent civilian life or civilian installations. The inquiry 
commission could playa preventive role in such specific cases. 

50. The Sffine practical considerations applied to good offices that 
might be performed by the commission. The Japanese delegation would 
gladly welcome any suggestions designed to ensure that the provision 
relating to the preventive role of the commission was not used for 
propaganda purposes. 

51. With respect to the publicity to be given to the findings of 
an inquiry, he thought that the President of the commission and the 
chamber must be left free to decide on the question, in consultation 
with the parties. 

52. Mr. MORENO (Italy) said that he supported the establishment of 
an impartial body that could usefully reinforce the system of 
protection provided by the Geneva Conventions and h"0tocol I. He 
would not speak on the respective merits of amendments CDDH/I/241 
and Add.l, CDDH/I/267 and CDDH/I/316, but wished to support them in 
principle. 

53. However j some general comments appeared called for. The 
membership of the proposed commission was an important and funda
mental question that should be closely studied in the light of the 
three factors of impartiality, equitable representation, and 
replacement of members. 

54. Whether the powers of the commission were broad or narrow, they 
must above all be clearly defined. There must be co-ordination 
between the powers of the commission and the functions of the 
Protecting Power. Furthermore, it seemed desirable to restrict the 
jurisdiction of the commission to violations of the Geneva 
Conventions and of Protocol I, or in other words~ to the field of 
international humanitarian law. 
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55. He believed that the commission should not be empowered to 
initiate an inquiry~ since that would be to give it a political 
character incompatible, with the role of arbiter that it should have. 

56. As to the results of the inquiries, it might well be that 
discretion would be advisable in some cases, but that in others 
publication might be useful. In any case~ the important point was 
that the findings should be conveyed to the parties to the conflict. 

57. The Italian delegation reserved the right to speak further on 

the various proposals in the Working Group. 


"58. Mr. OBRADOVIC (Yugoslavia) said that he supported the countries 
that had submitted amendments CDDH/I/24l and Add.l and CDDH/I/267~ 
and generally approved those amendments. There were~ however~ very 
serious difficulties to be overcome. On the one hand~ experience 
showed that such enterprises in the various spheres (jf international 
law, had not been succes,sful; while on the other hand, even if a 
consensus on" principle ~merged~ there would still b~ the problem of 
drifting. Indeed, many States were not yet prepared to accept in 
advance any permanent body, which would constitute a sort of 
jurisdiction acting in specific cases without the express consent 
of the parties concerned. 

59. As a first step, it might perhaps be very useful if the sponsors 
of document CDDH/I/24l and Add.l and Pakistan collaborated with a 
view to producing a single proposal. A study of the texts submitted 
therefore seemed premature, and it was for Working Group A to 
discuss them in detail. 

60. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) agreed 
with a number of other delegations which had raised serious doubts 
both on practical grounds and from the standpoint of international 
law, about the utility of including an article 79 bis in Protocol I, 
an article which some of its supporters viewed as a fundamental 
means of ensuring the application of the Geneva Conventions and 
Protocol I. 

61. In his delegation's view, compliance with the Geneva Conventions 
and Protocol I would best be achieved by means of a strict and 
scrupulous regard on the part of participating States for their 
obligations under international law, obligations arising on the one 
hand from the universally recognized principles and rules of 
international law and on the other from the provisions of the 
relevant treaties and oonventions~ and, in particular, the Genev~ 
Conventions. His delegation considered that the corresponding 
provisions of the Geneva Conventions in that field were adequate. 
They were based on the principle of the agreement of the parties 
and of a due regard for their interests. 
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62. The proposed article 79 bis~ as set out in document CDDH/I/241~ 

followed a very different path~y providing for the establishment 

of a supranational control body~ endowed with very wide powers~ 


which would be entitled to act on its own initiative without the 

consent of the parties concerned. That propos~l was contrary to 

international law inasmuch as it was likely to 'lead to interference 

in.the internal affairs of the countries concerned and to an 

encroachment on their sovereignty. 


63. Moreover, given its unusual sphere of competence and composition, 
and its complex structure~ the proposed inquiry commission would 
hardly be able to function in practice, to make a proper investigation 
of all aspects of the breaches in question, and reach authoritative 
conclusions which all parties concerned would respect. It was also 
worth mentioning that in view of differences between penal systems 
which laid down differing procedure with regard to evidence, it was 
hard to see how the validity of evidence wnuld~e assessed. 

64. The delegation of the Byelorussian Soviet Socialist Republic 
would therefore be unable to support the proposals on the matter 
which were before the Committee, since it regarded them as a 
deviation from the provisions formulated in the Geneva Conventions. 

65. Mr. DRAPER (United Kingdom) said that the proposals to establish 
a b·ody for the investigation of alleged breaches of the Conventions 
and of the Protocols s to be permanently available to conduct 
inquiries as provided in Article 149 of the fourth Geneva Convention 
of 1949, were most laudable in principle and also in conformity with 
the aims of the Conference. 

66. The three proposals before the Committee ,,,ere not without their 
positive aspects, and all had the advantage of providing for an 
investigatory, rather than an accusatorial. mechanism. Nevertheless 
he endorsed the remarks proffered by a number of countries~ among 
them Switzerland. The representative of Switzerland had emphasized 
the role of the Protecting Powers, already in situ in the country, 
probably well informed as to the background to events, and able, by 
speeding up inquiries, to make a powerful contribution to the 
success of the investigations. Moreover, as provided in Article 11 
of the first Geneva Convention of 1949, those Protecting Powers were 
in a position to intervene to good effect in the conciliation 
procedure. Care was needed to ensure that the inquiry commission 
did not hinder their efforts. 

67. He would state his disagreement with those who had spoken 
against· article 79 bis. Lastly, he urged that the three proposals 
be very carefully studied by Working Group A. 
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68 .r-~r. MAHONY (Australia) expressed his delegation's approval in 
principle to the establishment of a commission as set out in either 
of the documents CDDH/I/241 and Add.l or CDDH/I/267. He had noted 
the proposal contained in CDDH/I/3l6. The three proposals were 
worthy of consideration~ for while the Geneva Conventions provided 
for the investigation of any alleged violation of a Convention, no 
actual inquiry procedure had been laid down. 

69. However~ the proposals called for a certain number of 
observations. The international inquiry commission proposed in 
document CDDH/I/241 would operate independently, without the agree'· 
ment of a party to a conflict~ and could thus not be obstructed 
from the start. Even so~ there would probably be some reluctance 
by States to subject themselves to international investigation which 
might impinge on their sovereignty. 

70. The functions of that commission would appear to be limited to 
investigating and reporting, wher51-as the proposal by Pakistan, 
(CDDH/I/267) containing as it did provisions for wider functions for 
the permanent inquiry commis~ion with respect to the application of 
humanitarian law, was preferable in terms of that law. 

71. As other speakers had pointed out, the inquiry commission would 
be able to institute an inquiry on its own initiative, which seemed 
unrealistic. All in all~ proposal CDDH/I/24l as drafted was lacking 
in precision. 

72. His delegation noted with interest that both the international 
inquiry commission and the commission for the enforcement of 
humanitarian law might include experts in the inquiry; and also 
that neither commission would be appointed in relation to a 
particular conflict. Those provisos should safeguard their 
impartial and apolitical nature. The term for which members were 
appointed under the proposal by Pakistan seemed too short, but thE 
system for appointing them was more attractive than that contained 
in document CDDH/I/241. The principle of representation of the five 
geographic regions on the permanent commission commended itself to 
his delegation. 

73~ In any event, the inquiry procedure should only be set in 
motion for grave breaches of the Geneva Conventions and of Protocol 
I. - With regard to financing, that would appear to require a more 
secure basis than that set out in the various drafts. 

74. The three proposals had positive aspects, which his delegation 
would revert to later in l~Jorking Group A. 

http:CDDH/I/SR.57


CDDH/I/SR.57 - 220 

75~ Mr. DIXIT. (lndia) expressed doubts as to the usefulness of new 
article 79 bis. The ICRC and later the Confer~nce of Government 
Experts on the Reaffirmation and Development of International 
Humanitarian Law applicable in Armed Conflicts had worked on the 
provisions of .. draft Protocol I for some years, but they had not seen 
any need to include a provision for an international inquiry 
commission such as that proposed in new article 79 bis. The Geneva 
Conventions and draft Protocol I itself provided for the intervent:i,on 
of the Protectid~ Powers in order to facilitate the enforcement of 
certain provls'ions and safeguard the interests of the parties to 
the conflict. .The parties to the conflict were also responsible for 
observing the principles and provisions of the Conventions and 
ProtOcol 1. The Geneva Conventions and Protocol I were part of 
international law, under which the United Nations had the primary 
responsibility for ensuring that its Members fulfilled their 
obligat~ons. The settlement of disputes could also be undertaken 
by the' Tnternational Court of Justice and the Permanent Court of 
Arbitration.. There might be conflict between the obligations under 
the Charter ot the United Nations and the provisions of new article 
79bis, and in that event the former would prevail. tfuy set up a 
new body which would probably arouse opposition in some cou:1tries? 
Co-operation between the parties was the way to ensure that the 
rules were kept~ rather than confrontation in any inquir7 cOrnL1ission. 
Moreover,the proposed commission would operate only in the event 
ofa conflict, thus in an atmosphere unconducive to impnrtia~ 
inquiries. The findings of the proposed commission might also be 
used for,political propaganda, which would not make for co-operation 
between the parties. Finally, the consent of both parties was 
essential for the success of such a commission. 

76. Without .. wishing to recapitulate all the arguments already put 
forward to that effect, he wished to warn the Committee aga5.nst 
decisi6ns ~h{ch might interfere with the operation of existing 
institutions. 

77. Mr. EL-FATTAL (Syrian Arab Republic) expressed surprise that, 
for the first time since it had occupied Arab territory, the 
delegation of Israel was lending its support to the es.tab'lishment of 
international machinery to inquire into breaches of the Geneva 
Conventions and the Protocols. He asked the representative of Israel 
to stat~ whether his Government would be prepared to apply the fourth 
Convention, once it had signed and ratified it without reservations. 

78. Mr •. ROSENNE (Israel) exercising his right of reply, prote'ted 
at remarks which cast doubt on his Government's sincerity. He 
stated that his country did comply with the provisions of t~S' fourth 
Geneva Convention of 1949, and pointed out that problems rcl~ting to 
the Middle East were not within the purview of the Committee. 
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79. Mr. AL-FALLOUJI (Iraq) rose to a point of order. He, too~ 
considered that those problems did not fall within the competence 
of the Committee, and he requested that the meeting be suspended. 

80. The CHAIRMAN suspended the meeting in accordance with rule 27 
of the rules of procedure. 

The meeting rose at 12.45 p.m. 
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SUMMARY RECORD OF THE FIFTY-EIGHTH MEETING 

held on Friday, 14 May 1976, at 10.15 a.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

New article 79 bis (CDDH/225 and Corr.l, CDDH/226 and Corr.2; 

CDDH/I/241 and Add.l, CDDH/I/267, CDDH/I/316)(continued) 


1. Mr. GLORIA (Philippines) said that he had listened attentively 
to the statements made by various delegations for and against the 
proposals concerning the setting up of a commission of inquiry 
into complaints of breaches of the Geneva Conventions or Protocol I. 
Nobody, however, had said what the parties to the conflict or any 
authori.zed body would do if an inquiry revealed that a grave breach 
had been committed. 

2. Mr. KIRALY (Hungary) said that the arguments put forward by 

those in favour of setting up an international inquiry commission 

had not convinced him that breaches would be prevented by the 

adoption of such a measure. 


3. The inquiry procedure provided by the Geneva Conventions of 
1949 was based on an excellent principle, namely, that the parties 
to the conflict should agree on the need for an inquiry. Without 
the active participation of the parties no provision would produce 
practical results and the creation of a new body would be purely 
a matter of form. Nor was it desirable to contribute to the 
proliferation of international bodies. 

4. The setting up of an inquiry commission would raise many 
practical difficulties. For instance, the ICRC would be unable 
to carry out the functions envisaged in new article 79 bis, proposed 
by Denmark, New Zealand, Norway and Sweden in document CDDH/I/241 and 
Add.l without jeopardizing its reputation as an impartial body. 
Moreover, the small group of persons serving on the commission 
would not automatically be impartial. The commission and its 
President would be assigned tasks that had no precedent in either 
international law or international practice. The commission would 
be able, on its own initiative, to interfere in the relations 
between the parties. The sponsors of the new article 79 bis had 
not sufficiently considered the possible consequences of setting up 
an inquiry commission, nor had they been in a position to weigh the 
difficulties of such a step against the possible advantages. 
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5. Quite apart from those difficulties, there was reason to 

doubt the usefulness of such a commission. His Government 

considered that international bodies like the proposed commission 

had no power to conduct an inquiry ~r to take decisions without 

the consent of the parties concerned. 


6. Mr. ABI-SAAB (Egypt) stressed the importance of the idea under
lying the proposed new article 79 bis. His delegation had always 
favoured measures calculated to improve the system of implementation 
of the Geneva Conventions and Protocol I. Practice reve/Hed that 
the main weakness of the system of implementation of the 
Conventions~ . through the instrumentality of the Protecting Powers 
or their substitutes, ltlaS its purely consensual basis . 

. 7 • Att.he Conference of Government Experts on the Reaffirmation 
and Development of International Humanitarian Law applicable in 
ArmedConflicts,his own and a few other delegations had tried to 
make good that shortcoming by proposing the creation of· a body 
which, in the absence of a Protecting Power 9 would fulfil those 
supervisorY functions which the ICRe could not or would not carry 
out, including that of investigating alleged violati6hs of·· 
humarii tarian law .With the same end in view, the Arab and some 
European and other delegations had submitted an amendment at the 
second session of the Diplomatic Conference, designed to add a 
paragraph 4 bis to article 5, but it had not been adopted. The 
new article 7"9"bis might bridge the gap. at least to some extent. 

8. With regard to the membership of the inquiry commission, 
both the systems proposed in documents CDDH/I/241 and Add.l and 
CDDH/I/267 would be difficult to apply in practice. Under the 
first proposal, the ICRC would be responsible for appointing the 
members of the commission; however, such a provision might prove 
embarrassing to the ICRC and that body should perhaps specify 
what it understood by "the administrative functions" which its 
representative had declared it would accept. It would be well to 
know whether the ICRC would be prepared, as part of those 
functions. to appoint· the members of the commission. Proposal 
CDDH/I/241 and Add.l did not provide that members of the commission 
should be appointed on the basis of equitable geographical 
distribution.· The Pakistan proposal (CDDH/I/267) envisaged a 
system of yearly rotation by country, on an alphabetical basis; it 
would also be difficult to follow in practice, in view of its 
extremely automatic character. 

9. It was not necessarily a good thing for the acceptability of 
the idea of a commission to keep Governments completely out of the 
process of nomination. His delegation would prefer to have the 
commissioners elected periodically by the High Contracting Parties, 
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within the framework of the International Red Cross Conferences. 
That was not very different from the system adopted in the 
International Convention on. the Elimination of all Forms of Racial 
Discrimination (United Nations General Assembly resolution 
2106 (XX)) which had been strongly recommended by the representative 
of the Federal Republic of Germany. 

10. The scope of the activities of the commission should not be 
too narrowly restricted. Paragraph 5 of the Pakistan proposal 
was considered excessive by some representatives for extending the 
investigative and supervisory powers of the commission to rules 
pertaining to the conduct of war; but it should be remembered that 
an entire section of draft Protocol I was devoted to methods and 
means of combat. 

11. The powers of the commission should also be widely construed. 

A positive contribution of the Pakistan proposal was the emphasis 

it put on the role of the commission in trying to bring violation 

to an end. That was a conciliatory role which required tact and 

discretion. But if the guilty party persisted in its attitude, 

the only available remedy was to appeal to international public 

opinion through public reporting, as envisaged in the four-Power 

proposal (CDDH/I/241 and Add.l). 


12. The powers of the commission should not extend, however, 

to the point of allowing it to investigate, on its own initiative, 

possible violations. Such a faculty would not add much in terms 

of practical activities but would reduce the political accept

ability of the idea. 


13. On the whole, he considered the idea an excellent one and the 

two proposals (CDDH/I/241 and Add.l and CDDH/I/267) as important 

contributions which could serve as a basis for a satisfactory 

unified text. 


14. Mr. AMIR-MOKRI (Iran) supported the idea of setting up a 
permanent international inquiry commission and congratulat~d the 
delegations which had submitted texts to that end. 

15. With regard to document CDDH/I/241 and Add.l submitted by 
Denmark, New Zealand, Norway and Sweden, his delegation thought 
that it would be unrealistic to empower the commission to institute 
an inquiry on its own initiative. Such a provision might in 
practice encounter insurmountable obstacles and difficulties. 
Moreover, there seemed to be no need to set up a chamber in the 
commission. The latter could undertake the inquiry immediately, 
thus avoiding the difficulties inherent in the appointment of 
the members of the chamber. On that point his delegation preferred 
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the text eubmitted by Pakistan (CDDH/I/267). With regard to the 
provision in paragraph 4 (e), whereby the chamber would publicly 
report its findings on the-facts and the law, his delegation 
agreed with those representatives who had stated that discreet 
diplomacy would be better. In connaxion with paragraph 6 of 
document CDDH/I/241 and Add.l~ he wondered whether the principle 
of voluntary contributions would be the best way to finance the 
commission's activities. On that point the Netherlands 
suggestion at an earlier meeting deserved support. 

16. There were a number of useful ideas in document CDDH/I/316~ 
6ul?mitted by. the Japanese delegati.on, but there were also some 
defects. The reference in paragraph 2 to the "main function" of 
the commission implied that the commission would have functions 
which were other than its main function but those functions were 
not defined. Paragraph 2 (b) was not clear~ for it was hard to 
see how the .commission could inquire into Il allegations that the 
provisions of the Conventions or of the present Protocol are about 
to be breached H 

• 

17. The Iranian delegation proposed to participate in the work of 
Working Group A on article 79 bis. 

lB. Mr. JOMARD iIraq) said that he appreciated the efforts of the 
delegations which had sUbmitted texts for improving the application 
of humanitarian law in armed conflicts. The Pakistan proposal' 
(CDDH/I/267) provided a good basis for that purpose. Whatever 
text was drawn up~ the inquiry commission would obviously have many 
obstacles to overcome in the performance of its duties, but the 
establishment of the commission might ~vell prevent breaches of 
the Geneva Conventions and the Protocols. The important thing was 
to give the commission powers which would enable it to take effective 
action. In particular, the Pakistan proposal should incorporate a 
provision whereby refusal by any party to accept the commission'c 
findings would be considered to be a breach of international 
humanitarian law. 

19. Mr. OBEBE (Nigeria) said that in principle his delegation 
supported the establishment of a permanent inquiry commission. 
The composition of the commission should be acceptable to all 
the parties and it would have to be impartial, for it should in 
no way be seen to contribute to the escalation of conflicts. The 
procedure to be followed by the commission should be clearly 
defined so that the parties to the conflict could follow it 
easily. Members of the commission should be appointed on the 
basis of equitable geographical distribution. 
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20. New article 79 bis proposed in document CDDH/I/241 and Add.l~ 
could be improved. The ICRC should not be involved in the 
appointment of the commission1s-members (paragraph 1). The 
commission should not be able to institute inquiries on its own 
initiative, for that might cast doubt on its impartiality. The 
United Nations Security Council~ however, should have the power to 
determine whether the commission should investigate and report on 
its findings (paragraph 2 (a) (ii». Paragraph 4 (d) seemed to 
conflict with article 6 and-article 79 of draft Protocol I; the 
words lIif such persons are made available by a High Contracting 
Partyli should be replaced by /lshall be made available by the 
High Contracting Party';. Finance for setting up the inquiry 
commission should come from voluntary contributions, but subsequent 
financing should be the responsibility of the parties to the 
conflict (paragraph 6). 

21. In documentCDDHI 1/316, paragraph 2 (b) might be open to 

many interpretations, and paragraph 4 was not sufficiently clear. 


22. Paragraphs 6, 7 and 8 of the Pakistan amendment (CDDH/I/267) 

should be incorporated in the draft appearing in document 

CDDH/I/24l and Add.l. That would facilitate matters for Working 

Group A, in which his delegation would be happy to participate. 


23. He endorsed the Indian representative's remark at the fifty
seventh meeting (CDDH/I/SR.57) that the United Nations already had 
bodies, such as the Permanent Court of Arbitration, capable of 
dealing with cases of the violation of humanitarian law. Care 
must be taken to avoid the proliferation of judicial bodies. 
Furthermore, the United Nations might not take kindly to the 
establishment of a body which would encroach upon the role of 
the Security Council. 

24. Mr. CALOGEROPOULOS-STRATIS (Greece) said he was in favour of 
setting up an international commission of inquiry such as might 
serve to strengthen international humanitarian law, the inquiry 
system for which, as provided for in the Geneva Conventions~ had 
never been applied. The commission should be permanent, for if 
an ad hoc commission had to be set up whenever hostilities broke 
out difficulties might be created similar to those encountered in 
connexion with the Protecting Powers system. 

25. It seemed both fitting and realistic to request the ICRC to 
administer the commission, since it had very wide experience in 
that field. That function, however, should remain quite distinct 
from the other tasks of ICRC~ and not call in question that body's 
purely humanitarian and neutral character. 
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26. Since the members of the commission of inquiry would act 
independently and as individuals, there was no obvious reason why 
it should be necessary to provide for the participation ad hoc of 
persons nominated by the belligerents. Armed conflict today was 
usually of a mixed character, involving nations without necessarily 
involving States. Nomination of members ad hoc might lead to 
difficulties in practice. The belligerents would have to give 
evidence or facilitate the commission's task without their presence 
being institutionalized. 

27. His delegation failed to see how the formation of any such 
commission of inquiry could be regarded'as an infringement of 
national sovereignty or as unwarranted interfe!'ence in the internal 
affairs of States. Armed conflict between nations was surely a 
perfect example of a case in which matters of inte:r-national concern 
a!'ose; it involved relations between a State and foreign 
nationals. It woul:d be absurd to talk of' a l1reserved a:r-ea li when 
it came to keepingwatch,over the rules and principles of human
itarian law, and at the same time set up international legal 
agencies for the prot'ect:ion of human rights or institute commissions 
of inquiry s as the Uni ted Nations had done. 

28. He congratulated the sponsors of new article 79 bis and 
amendments, and'expressed the hope that the discussions in the 
Working Group would lead 'to satisfactol."yresults. 

29. Mr. DJANG Moun Seun '(De'mocratic People's Republic of Korea)' 
said that his delegation was in full sympathy with the sponsors 
of the amendments, who wished to see the 1949 Geneva Conventions 
and the Protocol at present under review correctly applied. His 
delegation appreciated the efr-orts made to devise effective 
measures for the prevention and punishment of grave breaches of those 
instruments. It was obvious that the only way to do that fairly 
would be to support the party which was the, victim of aggression 
and to stop the party that was guilty of it. Such measures should 
make it possible to condemn and unmask, at the international level, 
the acts of imperialists who, while claiming to respect humanitarian 
law, had in fact committed crimes against peace and humanity by 
permanently occupying the territory of other countries. 

30. His delegation associated itself with those which had rightly 
insisted on the need to respect the principle of national 
sovereignty and of non-interference in the internal affairs of 
any COlli~try; and it wished to emphasize that the will of peoples 
which had fallen victim to imperialist and colonialist aggression 
must also be taken into account. Only absolute respect for those 
principles and for that will would render the imperialists' evil 
practices impossible. 
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31. The United States representative had said that the application 
of new article 79 bis would raise problems of a technical nature. 
He himself was convinced that the main problem was not one of 
technical details but of the attitude of the imperialists; and 
there was no reason to believe that they would act more fairly and 
generously in the future so far as the issues dealt with in new 
article 79 bis were concerned. 

32. Mr. KAKOLECKI (Poland) said that~ after careful consideration 
of the proposed draft~ he felt he must voice some doubts as to 
the advisability of inserting a new article 79 bis. 

33. The 1949 Geneva Conventions and draft Protocol I were based 
on the principle that it was for the Contracting Parties to ensure 
respect for the obligations contracted under those instruments; 
and,·'oo,that end, they contained a number of provisions on the 
repression of breaches. True, the Geneva Conventions included a 
provision for possible inquiries; but that was subject to a 
condition: the consent of all the parties concerned. 

34. Since it would be able to act without the-agreement of all 
the parties concerned, a permanent body such as that envisaged 
in new article 79 bis would be supranational; and that, in his 
delegation's view,-WOuld run counter to the principle on which 
th~ existing system was founded. Moreover, to establish such a 
body would be to go beyond the Conference's objectives. 

35. Furthermore, he considered that in practice the proposed 
permanent body could not function without the consent of the 
parties to the conflict. As drafted, the proposed 'B-rticle 79 bis 
would be an infringement of the sovereign rights of States and 
could not, therefore, playa truly effective part in concrete 
situations, or really strengthen international law. Besides, it 
might perhaps be well to recall that not much support for the idea 
of adopting the proposals under discussion was to be derived from. 
previous endeavours in the United Nations or under the auspices of 
other international conferences ~ to set up bodies for applying 
a mandatory procedure. As the representative of the German 
Democratic Republic had pointed out at an earlier meeting, if it 
had not been possible to set up such bodies for peacetime,· it would 
be rather unrealistic to try and do so for times of conflict. 

36. For those reasons, his delegation would be unable to support 
the proposals for the insertion of a new article 79 bis in draft 
Protocol I; and he sided with the representatives who advised 
caution. 
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37. Mr. KEITH (New Zealand)~ speaking on behalf of the sponsors 
of new article 79 bis (CDDH/I/24l and Add.l), said that he wished 
to thank all the delegations which had put forward some highly 
constructive proposals concerning the draft. He also thanked the 
ICRC representative~ who had stated that her organization was 
ready to assume the difficult task under the new article 3 as long 
as there was a large majority support and its designation was not 
controversial. The sponsors were convinced that the new article 
would in no way encroach upon the ICRe's essential work. In~eed, 
as stated in paragraph 1 of the draft itself, the ICRC would .in 
no way be responsible for the inquirie~ undertaken or the findings 
emerging from them. 

38. Moreover, as the Danish representative had said at the 

fifty-sixth meeting (CDDH/I/SR.56), the sponsors of document 

CDDH/I/241 and Add.l would be interested to join other delegations, 

particularly those of Pakistan and Japan~ in working out a draft 

for submission tbthe Working Group. 


39. Reviewing the arguments raised against new article 79 bis 
(CDDH/I/24l and Add.l)~ he said that at the beginning of the-
current session and during the second session, there had been much 
stress upon the fact that the Conference was called upon, not 
just to state the rules, but to find proper methods of applying 
them. That was the basic point that lay behind new article 79 bis. 

40. Referring to the proposed commission's power to undertake an 
international inquiry, he pointed ou~ in reply to those who 
had spoken of the risk of infringing national sovereignty and 
interfering in a State's internal affairs, that under paragraph 2(!) 
the commission in question was only empowered ·co inquire and 
report, not to impose a solution. The sponsors had been careful 
to indicate throughout the article the various ways in which the 
parties could influence the procedure, especially in connexion 
with the composition of the chamber. As for the danger of 
infringing national sovereignty or interfering in a State's internal 
affairs, the concept of national sovereignty was constantly 
evolving and in practice an increasing number of States were ready 
to accept methods of peaceful settlement in a given situation by a 
third party. It was difficult to see the force of the argument 
that the commission would be interfering in a State's internal 
affairs since its task would be to look to complaints with 
expressly agreed rules of international law. 

41. The sponsors had been anxious to establish a specific procedure 
for the peaceful settlement of disputes. Taking the existing 
system as a basis, they had tried to find a balance between 
idealism and realism and to fill the gaps without hampering the 
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machinery already in operation. To delegations which had objected 
that the new article would jeopardize the system of Protecting 
Powers, he pointed out that it was not the task of those Powers 
or the ICRC to detect infringements and publicly lay blame. The 
inquiry commission would be entitled to intervene in a given 
situation, to arrive at conclusions, and to give them some 
publicity. That could not be said to jeopardize the existing system. 

42. Many delegations had questioned whether it was desirable to 

have a provision that the proposed Commission could la1illch an 

inquiry lion its own initiative ll 

, which they felt was further than 

the Conventions and the Protocol should go. Perhaps, the sponsors 

of the new article had gone a bit far, and they would be willing 

to study the question further with the delegations concerned. On 

the other hand, they were not prepared to accept that the powers 

of the commission should be limited to grave breaches. It was ·rtot 

merely the penal responsibility of individuals which was involved; 

the situation was just as lik~ly, and indeed more so, to be a quite 

different one in which a State or Government wasimplica.ted; for 

that reason, the provision should be wider in scope. The sponsors 

were also not persuaded by the idea put forward by the Canadian 

representative at the fifty-seventh meeting (CDDH/I/SR.57) and 

taken up again by the Japanese representative at the same meeting, 

to the effect that the commission should confine itself to fact

finding. 


43. Regarding the appointment of members of the commission and the 
chamber, he explained the existence of the larger body by reference, 
first, to the difficulty of appointing a smaller one with equitable 
geographical representation and, second, to the advantages to the 
parties in having some control over the membership of a particular 
chamber. He stressed the importance of striking the correct 
balance between neutrality and the parties' involvement in the 
composition of the chamber. The former required tha.t the President 
or person acting for him must be neutral in the particular dispute. 
The latter was reflected in the method of appointing the chamber; 
but the co-sponsors would also consider positively: the idea that 
ad hoc members be included. In any event, the commission must be 
permanent, so that it was accessible, so that delays were reduced 
and so that it could benefit fully from the experience its members 
built up. 

44. The ques tion of the pub licity to be gi ven to· the chamber's·· 
findings had worried some delegations. While recognizing 
the Swiss representative's point about the advantages of discreet 
diplomacy, the co-sponsors felt that it might be necessary, in 
extreme cases, to appeal to the bar of public opinion. However, 
there was no reason why there should not be a provision that the 
chamber could give the parties time for reflection before publicly 
reporting its findings. He noted, moreover, that the present text 
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contained some flexibility since the parties could agree (possibly 

at the prompting of the chamber) not to have the report published~ 

and the chamber would have a wide discretion in the way it drafted 

its report. 


45. Finally~ he said that the co-sponsors would be happy to meet 

any interested delegations in order to draw up a document which 

could be passed on to Working Group A. 


46. Mrs. BUJ ARD (International Committee of the Red Cross), 
replying to the representative of Egypt5 pointed out that the 
ICRC had accepted, under specific conditions~ the task entrusted to 
it in new article 79 bis, as set out in amendment CDDH/I/24l and 
Add.l: to draw up the procedures for appointment, as well as other 
rules relating to membership, including the Presidency of the 
Commission~ and undertake the appointments. 

47. The term 1i administration ll or lI administrator 1i used in ICRC's 
general statement had perhaps raised doubts about its acceptance, 
because that task went much further than lI administration'!. She 
therefore wished to confirm that ICRC had accepted the task in its 
full extent. That was, moreover, in accordance with its practice. 
If, in application of the article on inquiry procedure (common to 
all four Conventions), the parties to a conflict had agreed on the 
establishment of'an international inquiry commission, ICRC would 
always be ready to help by approaching persons not on the staff of 
ICRC on whose appointment the requesting Parties were in agreement. 
ICRC, however, would not itself take part in the activities of the 
Commission. 

48. Th~re were several possible procedures for appointing the 
members of the commission: one" for instance, wculd be a system 
based on regional repre~entation (as proposed in document 
CDDH/I/267). The ICRC would like to await the butcome of the Working 
Group's discussions before stating how it envisaged the appointrr:ent 
procedure in practice, because it wished to take account of 
delegation's opinions. Nevertheless, she couYd confirm at the 
present stage that ICRC had, under certain conditions, accepted all 
the functions envisaged, including appointment of the members of 
the Commission. 

New article 79 bis and the amendment thereto was referred 
to Working Group A. 
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CONSIDERATION Oli' DRi~FT PROTOCOL II (CDDH/l) (continued) 

Article 36 - Measures for execution (CDDH/l, CDDH/226 and Corr;2) 

Article 37 - Dissemination (CDDH/l. CDDH/226 and Corr.2) 

Article 38 - Special agreements (CDDH/l. CDDH/226 and Corr.2) 

Article 39 - Co-operation in the observance of the present 

Protocol (cDmTil, CDD:-Il226 and Corr.2) 


49. Nrs. JUNOD (Inte:rnational Committee of the Red Cross), 
introducing Part VII of draft Protocol II, pointed out that it 
contained general pro'lisions on the execut ion of that Protocol. 
Its four articles (articles 36 to 39) were closely interlinked, 
in the serise that the provisons on measures for execution 
(article 36) were complemented by a provision on the dissemination 
of humanitarian rules (article 37), and the application of the 
measures for e-xecution "Jas facilitated by an article concerning 
co~operation in the observance of the rules of the Protocol which 
an impartial humanita.rian body might offer at the request of a 
party to the con:::'lict (n.rticle 39). 

50. Draft articles 36 to 39 in a simplified form were taken from 
existing l~w or ba~ed on articles of draft Protocol I already 
adopted by the Conference at its second session. 

51. Turning to the study of Part VII, she first introduced 
article 36 which ~~itern.ted in a simplified form article 70, 
paragraph 2 of draft Protocol I. It also drew on Article 45 of 
the first Geneva Conv2ntion of 1949 and Article 46 of the second 
Convention, ~hich already conferred on ~ach party to the conflict 
the essential re~po~sibility for executing the Conventions. 
Although draft Protocol II contained more provisions than the ICRC 
initi~l draft, it wa~ nevertheless the expression of great principles 
which in the fiel(1 of practical realities demanded that parties to 
the conflict should take numerO'_lS measures of execution in order to 
enable such provisions to be applied in concrete situations. Those 
measures were of special importance for rebels whose organization 
was at the fo:::'eati ve stage. As examples she c:i. ted the establishment 
of a health service, the control of the use of the distinctive 
emblem, instructions given to armed forces in order to ensure 
respect for the provisions of Parts IV and V during hostilitie~, 
and so forth. S~e emphasized that as regards the insurgent party 
one of the first measures to be taken was the fulfilling of 
obligations laid down by article 1 and submission to a disciplinary 
rule. 
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52. In fact~ articles 1 and 36 were closely linked. Article 1 
laid down the principles of the application of the Protocol while 
article 36 set out precise rules for putting it into effect. 
According to article 1~ the insurgent party must be organized and 
of a structure that would allow it to appoirit responsible persons 
and thus take the measures for execution set out in article 36. 

53. She also recalled article 3 which set out the equality of 
rights and duties of each party to the conflict~ namely that 'each 
must apply the Protocol. 

54. The insurgent party, even if it had not ratified the 
instrument in question, was linked by the engagement contracted 
by the State, for such engagement was valid not only for the 
established Government but also for the authority set up by it, 
as well as for all individuals in the territory of tbe High 
Contracting Party. ' 

55. ThUS, the following were bound to respect and to ensure respeet 
for those measures of execution: "Military and civilian agents 
and persons subject to its /the party's? authority". She pointed 
out that the term "agent 7i had been chosen by the ICRC rather than 
"authorityll because it was wider and more flexible. Each civilian 
and military responsible person should be able to give instructions 
at all levels to ensure that the provisions of the Protocol were 
observed. 

56. The CHAIRMAN opened the general debate on article 36 of 
draft Protocol II. 

57. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) and 
Mr. KAKOLECKI (Poland) pointed out that the agenda of the meeting 
did not include consideration of article 36 of draft Protocol II. 
They were not opposed to the opening of the discussion but were 
not ready to give their views on that article at the current 
meeting. 

58. Mr. HUSSAIN (Pakistan) said that in his view it would be 
better to postpone the discussion until the fifty-ninth meeting. 

59. Mr. BOBYLEV (Union of Soviet Socialist Republics) asked the 
ICRC representative ,whether article 36 assumed that each party 
to the conflict had accepted Protocol I, and what would happen if 
one of the parties had not done so. 
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60. Mrs. BUJARD (International Committee of the Red Cross), 

replying, said that the whole of Protocol II was based on the 

assumption that the insurgent party was bound by the obligation 

undertaken by the State. In fact that obligation applied to the 

established Government, to any authority constituted by it, to 

any organization that happened to be on the territory of the 

State and lastly to any individual who happened to be on the 

territory of the State, and therefore it applied also to the 

insurgent party which formed part of the population of that State. 

Hence the ratification of the Protocol by a High Contracting 

Party was binding on the legal Government and on the insurgent 

party. 


61. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that 
he was satisfied with the re~)ly given by the ICRC representative. 

62. Mr. AL-FALLOUJI (Iraq) said that he had two questions he 
would like to ask the ICRC representative, to which he would 
like a very clear reply, but not necessarily at once. 

63. First, if an insurgent party flatly refused to observe 
Protocol II, what would be the legal basis for the obligation to 
ensure observance of the Protocol, in other words what would be 
the validity of the Protocol with regard to the two parties? 
Could one party really impose an obligation on both parties to 
the conflict. 

64. Secondly, could reservations made by Governments be binding 
on the insurgent party as well as on the Government, and what would 
be the legal responsibility in that connexion? ' 

ORGANIZATION OF ,,,,aRK 

65. After an exchange of views on the organization of the work 
of the Committee and Working Groups A and B~ in which Mr. MILLER 
(Canada), Mr. de ICAZA (Mexico), ,Rapporteur, Mr. BETTAUER (United 
States of America), Mr. OBRADOVIC (Yugoslavia), Chairman of 
Working Group B, and Mr. GLORIA (Philippines) took part, and at 
the request of Mr. SHELDOV (Byelorussian Soviet Socialist Republic), 
the CHAIRMAN outlined the programme of work for the following week. 

The meeting rose at 12.20 p.m. 
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. SUMNARY RECORD OF THE FIFTY-NINTH MEETING 

held on Monday, 17 May 1976, at 10.10 a.m. 

Chairman: Mr. OFSTAD (Norway) 

In the absence of the Chairman, Mr. K. Obradovic 

(Yugoslavia), Vice-Chairman, took the Chair. 


CORRECTIONS TO THE PROVISIONAL SUMMARY RECORDS OF CO~1ITTEE I 

1. Mr. ·SHUKRI (Kuwait), speaking on a point of order, said he 

wished to draw attention to the fact that serious errors were 

arising in the provisional summary records of the meetings of 

Committ~e I. 

2 • The explanation of his delegation i s vote at the fifty-fifth 
meeting (CDDH/I/SR.55) on the referral of article 78 bis to the 
Work.ing Group was inadequate. 

3. He understood that a number of other delegations had similar 
complaints to make. 

4. Mr. HUSSAIN (Pakistan) said that he had been misrepresen,.t.edin 
the p~ovisional summary records of meetings even when he had handed 
in a written statement to the Secretariat. In those circumstances,· 
he did not consider that he should have to rewrite his statement. 

5. Mr. ABU-GOURA (Jordan) said that in the provisional summary 
record of the fi.fty-sixth meeting (CDDHIIlSR.56) the statement 
attributed to him did not accurately reflect what he had said 
concerning article 79 bis. 

6. He looked to the Chairman to decide how the complaints which 
he had just heard should be dealt with. 

7. The CHAIRl\~AN said that as three delegations had made complaints, 
he would address a letter to the Secretary-General asking him to 
take steps to ensure that such errors did not occur in the future. 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Article 36 - Measures for execution (CDDH/l, CDDH/226 and Corr.2) 
(continued) 
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8. The CHAIRMAN reminded the Committee that at the fifty-eighth 

meeting (CDDH!r!SR.58), the ICRC representative had introduced in 

general terms Part VII of draft Protocol II entitled ~Execution of 

the present Protocol" and had also introduced article 36 more 

specifically. He invited comments on that article. 


9. Mrs. DARIJ;l\1AA (r.1ongolia) said that she supported the rCRC text 
of article 36 with some minor reser~ations. "Th~ use of the 
expression ;'Each party to the conflict:' in the ICRC draft showed 
that it dealt r:ith non--international armed conflicts. A Government 
which had ratified Protocol II was bouhd by its provisions. 
On the other side there was the insurgent party. In view of the 
fact that~ b&fore the armed conflict began, the national 
jurisdiction "extended also to the insurgent party~ there was reason 
to suppose that Protocol II could automatically extend to the 
insurgent party with its tacit consent) without its formal accession 
being required. That supposition did not affect the right of the 
insurgent party~ a.t a "given stage in the development of the armed 
conflict, to accede formally to Protocol II if it preferred that 
procedure. 

10. On the other hand there might be situations in which the 
Government had not ratified Protocol II but the adverse party 
desireqthe Protecol to be effective as far as it was concerned and 
therefore wanted to accede to it. In that case one of the parties 
was a Party to the Protocol and the other not. 

11. Again, the fact that one Party had not accepted the provisions 
of the Protocol should not be used by the adverse party which had 
accepted them as justification for non-compliance with its 
obligations. 

12. The victims of armed conflicts could not be deprived of the 
protection afforded by Protocol II. Since there were some lacunae 
in the ICRC text~ she hoped that the Working Group would be able to 
fill them in in the light of the comments made in the Committee. 

13. The CHAIRMAN said that the representative of 1'.10ngolia had 
ra:i,sed a very important question: what would happen if one party 
to a conflict had ratified the Protocol and the other had not? The 
ICRe representative would answ&r that question and any others at 
the conclusion of the debate. 

14. Mr. BETTAUER (United States of America) said that his delegation 
basically supported article 36, with certain minor drafting changes. 
He would not submit any amendment~ as they were questions which 
could be dealt with in the Working Group. Nevertheless he suggested 
the insertion of the words ';the necessary" between ;;take 1l and 
~measuresn in the first line and the replacement of the word 
r; authori ty" by the word ;; cont rol;: in the second line. 
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15. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic). said that 
questions relating to the implementation of the provisions of 
Protocol II acquired particular importance in view of the specific 
nature of internal armed conflict. 

16. A.rticle 36 assumed that there was an obligation on all parties 
to the conflict to ensure observance of· the provisions of Protocol 
II by all civilian and military persons under their authority. That 
was clear not only from article 36 but also from article 5 of 
Protocol II~ which defined the rights and duties of the parties to 
the conflict. 

17. Article 36 did not specify what steps should be taken by those 
parties but left it to them to decide. He considered that provision 
to be wise. Such steps must be sufficiently effective~ however~ to 
guarantee the observance of all the protective aspects of Protocol 
II. He found the text clear and well-balanced and believed that 

there should be no difficulty in adopting it. 


18. Mrs. BUJARD (International Committee of the Red Cross), replying 
to questions raised by the representative of Iraq at the fifty
eighth meeting (CDDH/I/SR.58), said that speakers at the current 
meeting had to a large extent already replied to them. 

19. Protocol II must be applied by both parties to the conflict 
the Government and the insurgent party. The rights and duties laid 

down in draft Protocol II were equally valid for everyone~ in 

accordance with article 5. 


20. Article 36 was based on the same system as Article 3, common 
to the Geneva Conventions of 1949, namely that the commitment of the 
State was valid not only for the Government but also for any 
constituent authority and for all individuals on the territory of 
the High Contracting Party. 

21. That meant that in the case with which the Committee was 
concerned the commitment undertaken by the State was valid for the 
insurgent party. Neither the manner in which the. insurgent party 
was established nor the fact that it was no longer for the time 
being under the Government's control weakened or did away with the 
commitment undertaken by the State. The insurgent party continued 
to be bound by it. That was perfectly sound from a legal point of 
view. The insurgent party did not have to express a desire to 
accept and apply the Protocol to be bound by it. Such a declaration 
would in no way involve rights or duties. It would simply be a 
confirmation of an existing right. 
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22. It should be added that the obligation to respect the Protocol 
was for both parties to the conflict unconditional and unilateral. 
Respect by one of the parties of the few rules in the Protocol would 
not have a detrimental effect for that party if the adverse party 
did not conform to the provisions of Protocol 113 on the contrary, 
as experience had more than once revealed in the past, the party 
which respected the Proto.col would obtain a real advantage, since by 
so doing it would prevent an escalation of violence, cruelty and 
e~er-increasing reprisals and would induce the adverse party to 
behave humanely. In that context9 article 3 of Protocol II should 
be borne in mind. 

23. The application of international humanitarian law was not 
based on reciprocity. In that respect, paragraph 5 of Article 60 
of the Vienna Convention on the Law of Treaties stated that 
paragraph 1 to 3 did not apply to "provisions relating to the 
protection of the human person contained in treaties of a 
humanitari~n character.~ If reciprocity was not a factor in 
international armed conflicts as far as the application of inter
national humanitarian law was concerned, it was even less so in the 
case of a non-international armed conflict when it was a question 
of respecting 3 with regard to one's own nationals 3 a few basic 
humanitarian rules. 

24. Regarding the reservations which a State could formulate at the 
time of signing 3 ratifying, accepting, approving or acceding to a 
treaty, and the legal consequences which such reservations would 
have on the commitment of the insurgent party~ if a State formulated 
reservations to Protocol II, it should first be recalled that the 
question h2d not yet been discussed by Committee I, and would only 
be discussed when the final provisions of both Protocols were 
considered. Her comments, t~erefore, would in no case prejudice 
the decision ~hat the Committee would take on the question. It 
should be noted that draft Protocol II contained no provision 
concerning reservations and that the Protocol would therefore 3 in 
principle, be subject on that point to general international law 
mainly customary law - part of which had been codified by the 
Vienna Convention. It should also be noted that Protocol II3 in 
view of its nature, hardly lent itself t6 reservations. 

25. Replying to the representative of Iraq (fifty-eighth meeting) 
(CDDH/I/SR.58), she outlined a theoretical case: if a State was 
able to accompany its acceptance of Protocol II by reservations, 
either pursuant to public international law in the a~sence of any 
suitable provi~ion or, within certain limits, pursuant to a 
provlslon which might be based on article 85 of Protocol I, the 
signatory State might, by means of reservations, limit the extent 
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of its commitment; that commitment would be valid for all nationals 
of: that State~ meaning that the Government party and the insurgent 
party would be equally bound by the terms of the State's commitment 
as restricted by the reservations. 

26. Mr. AL-FALLOUJI (Iraq) thanked the representative of the ICRC 
for,her explanation. However~ it did not really answer his question~ 
since she had been talking about declarations of acceptance while 
his question had referred to a declaration of refusal. If the 
rebel party refused Protocol II~ what was the legal basis of its 
responsibility? In other words~ if that party were expressly to 
refuse the Protocol~ what was to happen? 

27. Even if there was a declaration of acceptance~ it was his 
understanding that the legal basis of the commitment was reciprocity~ 
which was the basis of the law of treaties and in turn was based on 
international law. 

28. When he had brought up the question of reservations~ he had 

done so because there was a lacuna in draft Protocol II. Would the 

question be dealt with in the same way as in draft Protocol I? If 

so~ the consequences would be even more serious. 


Article 37 - Dissemination (CDDH/I, CDDH/226 and Corr.2) (continued) 

.29. Mrs. JUNOD (International Committee of the Red Cross)~ 
introducing article 37, said that among the various measures suitable 
for strengthening the existing law, there was no doubt that the 
dissemination of humanitarian principles and rules was one of the 
most important. 

30. That duty~ which the High Contracting Parties should assume 
already in peacetime 3 and the parties to the conflict in a period 
of armed conflict~ had special significance in the context of draft 
Protocol II. In fact, the implementation and supervision of the 
appli~ation of that rule would fall essentially within the competence 
of the parties to the conflict, since it was hardly likely that 
machinery could be established in Protocol II to ensure impartial 
supervision of its application, similar to the system of Protecting 
Powers and their SUbstitutes. The question of assistance in the 
application of Protocol II would be dealt with when article 39 was 
discussed. Dissemination henceforth would be one of the essential 
measures to ensure observance of humanitarian rules in the case of 
internal armed conflict:; as had been pointed out by many experts at 
the second session of the Conference of Government Experts on the 
Reaffirmation and Development of International Humanitarian Law 
applicable in Armed Conflicts in 1972. Although recognizing the 
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need for serious dissemination by the parties to the conflict from 
the beginning of the armed conflict~ some experts had nevertheless 
formulated reservations concerning the obligation on the High 
Contracting Parties to disseminate Protocol II in peacetime~ fearing 
that such action might encourage rebellion. The ICRC was convinced 
that the hope of obtaining protection under Protocol II could not 
by itself incite a party to start an internal armed conflict~ the 
deep-rooted causes for which were of an entirely different nature. 
In contrast~ respect for humanitarian rules during an armed conflict 
was likely to avoid a substantial increase in violence and to 
promote~ in the final analysis, a return to a normal situation and 
national reconciliation. In fact, as resolution XII of the XXllnd 
International Conference of the Red Cross stressed, ··widespread 
dissemination of an instruction in the Geneva Conventions~; was 
urgently needed in a world torn by violence and was hence a factor 
for peace. 

31. In article 37 ~ ~;dissemination; was covered in two paragraphs ~ 
based on article 72; paragraph 1 of draft Protocol I, which had 
been adopted by Committee I. by consensus at the second session of 
the Conference. 

32. It had seemed better, in dr2ft Protocol II, to deal in two 
separate paragraphs with the measures i,.,hi ch should be taken in time 
of pe~ce on the one hand and in time of armed conflict on the other. 
Those two provisions were differentiated by the status of the 
subjects of law to which they related. 

33. In peacetime s it was the High Contractin~ Party which was 
required, as in draft Protocol I~ to disseminate the Protocol as 
widely as possible ~ so that it should be lcnown to the armed forces 
and the civilian population. On the other hand in time of armed 
conflict~ it was the responsibility of the governmental authorities 
and the leaders of the insurgent party to take all the necessary 
steps to make the contents of Protocol II known to the military and 
civilian leaders under their authority. 

34. Lastly~ itshoule be noted that to take into account the needs 
of civilian education in federal States the expression "to include 
the study in their programmes of military and civil instruction? 
had been replaced in article 72 of draft Protocol I by ,ito include 
the study thereof in their programmes of military instruction and 
to encourage their study by the civilian population.:; The latter 
formula might be used in paragraph 1 of article 37. 

35. Mr. GLORIA (Philippines) said that long before article 37 
which was identical with article 72 of draft Protocol I ~ was 
drafted; his Government had already ordered the widest possible 
dissemination of the Geneva Conventions in all military educational 
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establishments throushout the country. No distinction was made in 
those establishments between international and non-international 
conflicts" the Geneva Conventions were always considered as a whole. 
Why then should the parties to the conflict be required to under
take that duty under Protoc81 II when it was already a requirement 
under Protocol I and was already bein[ carried out? 

36. Mr. GREEN (Canada) thanked the representative of the ICRC for 

having drawnattention to the fact th.J.t article 37 was based on 

article 72 of draft Protocol I as adopted at the second session of 

the Diplomatic Conference. With re~ard to the needs of civilian 

education in federal States~ the text should be brought into line 

with the language adopted at the second session. 


37. I'1r. GF.ANDISOl'J (United States of .!-'\merica) said that his delegation 
supported the text of article 37 in general and believed that 
disse~ination of ProtocolII and instruction in it was one of the 
most effective means of securinf compliance with humanitarian law. 

30. His dele~ation would be proposing two drafting changes in 
Working Group B: paragraph 1 should be brought into line with 
paragraph 1 of article 72; and in paragra:ol1 2 the word ':authority;' 
should 'Oe replaced by the worc."control:', the latter being used in 
E<rticle 1 and beine more appropriate .'Authori ty'; might be taken 
to imply that rebels possessed legi timELte power ~ whereas ',; control:; 
was a broader and more neutral terM~ referring simply to power 
exercised in fact, whether legitimate_or not. 

39. Mr. CALERO RODRIGUES (Brazil) said that he was not entirely 
happy with article 37. He did not object to the idea that Protocol 
II should be made known. That was useful and necessary. but it was 
not desirable that the text should be too (lefinite. If it "rere, it 
could create difficulties for States which were in duty bound to 
apply article 37. Thus, it was normal that military and civilian 
instruction should include information about Protocol II, but he 
did not think it shoulrt be stated that it was the duty of States to 
ensure it. 

40. Furthermore; he did not consio_er it necessary or useful to 
establish different provisions for the two cases, i.e. in time of 
pe~ce and in time of armed conflict. It would be sufficient if the 
provisions of Protocol II were known in time of peace. It would be 
much more difficult to make them known in time of armed conflict. 

41. He therefore proposed that article 37 should be redrafted and 
undertook to submit an amended text in writing. 
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42. Mr. DRAPER (United Kingdom) said that he had little doubt that 
the proposal in the ICRC text "as of the greatest importance in 
relation to the types of confl~ct governed by Protocol II. The 
whole population should be made aware of it in the context of 
internal conflict. It was particularly important that Protocol II 
should contain its own provision for dissemination and instruction. 
There was~ however~ an analytical distinction between article 72, 
paragraph I of draft Protocol I 8_nd article 37;; paragraph I of 
draft Protocol II. It might well malee it easier for States to adopt 
the texts if a distinction was made between the obligation to 
instruct the military, and the responsibility towards the civilian 
population. Thus~ paragraph I might refer to the inclusion of the 
study in programmes of military instruction and the encouragement 
of the study-by the civilian population, as was done in article 72 
of draft Protocol I. 

43. He was opposed to the idea of dispensing with any dissemination 
provision in Protocol II. It was one of the most important factors 
in the implementation of humanitarian principles. If people were 
taught what was expected of them. in tioe of internal conflict~ they 
would find it far harder to ot'l~Y w:-;en [:i i'en (:.lcmetrically contrary 
orders. 

44. Mr. Kun PAK-(Republic of Korea) said that his delegation was 
basically in favour of the widest possible diss~mination of Protticol 
II among both the civilian population and the armed forces. 
Nevertheless he thought that the position of, say; a high-school 
student, faced with the task of learning Protocol I, Protocol II or 
the Geneva Conventions, would be both difficult and confusing. He 
would find it very difficult to distinguish between Protocol I and 
Protocol II. The most important point to be kept in mind was that 
the principles and concepts of humanitarian law, whether applicable 
to an international or to a non-international armed conflict, should 
be emphasized in the education of the civilian population. In 
teaching those principles and concepts technically, however, it 
would be undermining their basic purposes to state that 
humanitarian law was less strict in non-international than in 
international conflicts, and that, in the former~ the armed forces 
could engage in activities that were more inhuman in character. 
The broad idea, that the dissemination of the humanitarian law 
embodied in the two draft Protocols must be encouraged, should be 
stated in article 37 of draft Protocol II, as in article 72 of 
draft Protocol t. No State should, however, be obliged to include 
the texts of those Protocols in its school curricula. 

Article 38 - Special agreements (CDDH/I, CDDH/226 and Corr.2) 
(continued) 
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45. Mrs. JUNOD (International Committee of the Red Cross), intro
ducing article 38, said that the provision reaffirmed the third 
paragraph of Article 3 common to the Geneva Conventions of 19 LI9 and 
supplemented it in two ways: firstly. by encouraging the parties 
to the conflict to implement the provisions of Protocol II; and 
secondly. by introducinf a new arrangement whereby the parties would 
be able to ireplement those provisions, not only by means of direct 
agreements between them) but also by declarations addressed to the 
depositary of the Geneva Conventions or to the ICRe. 

46. Draft Protocol II di~ no more tha~ restate the essential 

provIsIons of the Geneva Conventions and of draft Protocol I in 

simpler terms for the purpose of protectinG the victims of non

international arme6 conflicts. as defined in article 1, but it was 

highly desi:>able that the parties to the conflict should apply as 

broadly as possible the other rules of international humanitarian 

law. in particular when a conflict was prolonged and the number of 

victims was therefore large. The implementation of the maximum 

number of humanitarian rules then became a true moral obligation. 

In addition, it had been found in practice that. when the opposing 

parties ha{ reached a balance of strength, such agreements or 

declarations were to sorne extent imposed by circumstances, since 

they served the interests of both parties. 


47. The article did not impose an obligation, but was a pressing 
invitation to the parties to the conflict to app~y international 
humanitarian law as broadly as possible. Stricto jure, the parties 
to the conflict could not have obli~ations greater than those 
contained in the Protocol. 

48. If the parties were able to communicate and negotiate, admitting 
a de facto situation which involved one as well as the other, they 
would try to conclude special agreements, which could be recorded 
by the ICRC. Often;_ however. they would a void direct communication 
and would not make such agreernents for fear that, by so doing, they 
would strengthen the enemy 1 s authority, although under article 3 of 
draft Protocol II, the conclusion of an a~reement. whatever its 
form, would not affect the le~al status of the parties to the 
conflict. To overcome the difficulty the IeRe had proposed that 
the parties shoulC make known their willingness to apply all or 
some of the provisions of the Geneva Conventions or of Protocol I 
by means of unilateral declarations addressed to the depositary of 
the Conventions or to the IeRC. If such a declaration was made by 
one party alone. it would be binding only on that party; in that 
case; the ICRC, by corrmunicating it to the other party) could 
encourage it to make a similar declaration. The parties could also 
both make declarations of similar character, thus indicating their 
tacit agreement and the IeRe would then merely record those 
declarations. 
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49. Mr. DRAPER (United Kingdom) wondered whether the unqualified 
obligation implied by the word" ;'The parties t'J the conflict shall 
endeavour'; was appropri2.te to i:i situation in vmich a conflict was 
in progress and negotiations were therefore difficult. He proposed 
that the 1'1ords :'where they cor:sid.er it appropriate:: should be 
inserted after ·l s hall';. 

50. Mr. Kun PAK (ReDublic of Korea) said that article 38 was 
intended to cover a ;ituation in which a unilateral declaration was 
made by one of the parties; that was not clear however, from the 
wording. 

51. Mr. PARTSCH (Federal Republic of Germany) said that he found 
the wording of article 38 perfectly clear. The goal was always 
that unilateral declarations should be mad.e by both sides. If the 
declarations were required to be reciprocal, however. they would be 
less likely to be made, since each side would wait for the other 
to move. It was therefore necessary to encourage a unilateral 
declaration by one side so as to stimulate the other to do likewise. 
Th~ ICRC text covered that situation and was therefore correct. 

Article 39 - Co-operation in the observance of the present Protocol 
(CDDH/l~ CDDH!226 and Corr.2) (continued) 

52. Mrs. JUNOD (International CODlrlittee of the Red Cross) said 
that article 39 reaffirmed and supplemented the second paragraph of 
Article 3 co~~on to the Geneva Conventions of 1949. It supplemented 
that provision by making it possible for the parties to the conflict 
to appeal to an impartial humanitarian body, such as the ICRC~ and 
then restated the right of suc~ a body to act on its own initiative, 
a right already mentioned in the second paragraph of common Article 
3. At the second session of the Conference of Government Experts 
in 1972, it had been proposed that, in addition to providing for 
assistance by an impartial humanitarian body in the observance of 
the provisions of Protocol II. a system for monitoring the 
implementation of those provisions should be set up. The ICRC had 
not included provision for such a systero in its draft. since it 
considered that. in a non-international armed conflict. it would be 
better for implementation and monitorinr.: to remain the responsibility 
of the parties to the conflict. The parties. nevertheless, might 
come up against certain difficulties in applying the provisions of 
Protocol II, in which case the assistance of a body in monitoring 
its implementation might be both desired and useful; its activities, 
however, could only be of an auxiliary char~cter. 

53. Assistance should be provided by a body that was both impartial 
and effective. The ICRC was mentioned in that connexion as an 
example of a humanitarian ~nd impartial body, but also because it 
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was an institution called upon. by virtue of its constitution and by 
tradition, to act in cases of armed conflict. Nevertheless s it was 
mentioned only by way of example; the parties to the conflict 
therefore remained cO'.-!Jpletely at liberty with regard to the choice 
of such a bod.y. 

54. It was important to note the optional character of the 

provisions s \\Thich were no more than an encouragement to the parties 

to the conflict. 


55. The last sentence of the article restated the right of a 

humanitarian body to act on its own initiatives already mentioned 

in common Article 3 03.nd restated for the purposes of Protocol II. 

Such an offer of services did not have to be accepted by the party 

to whom it was addressed. The parties could reject the offer if 

they believed themselves able to implement Protocol II without 

outside help. Such an offer could not~ in any case~ be considered 

as an unfriendly act by the parties; that was well established and 

had been generally accepted since the adoption of common Article 3. 


56. ]VIr. CACERES U-1exico) sa.id that his delegation found article 39 
unacceptable since it would permit an intolerable interference in 
the internal affairs of a country durin~ a non-international armed 
conflict. It was therefore in conflict with article 4 of diaft 
Protocol II. For that reason. he proposed that article 39 should 
be d.eleted. 

57. Mr. Kun PAR (Republic of Korea) said that his delegation also 
sa1-v certain problems in connexion 1.'Ti th article 39. The text would 
impose an obligation on a State to call for assistahce by the ICRC 
whenever anon-international armed conflict took place. Also, he 
failed to see what more the ICRe could do in addition to all the 
measures already discussed to facilitate the observance of the Geneva 
Conventions and the Protocols. He was inclined to agree with the 
representative of Mexico that article 39 could be interpreted as an 
infringement of State sovereignty. He wondered what contribution 
the article would make towards the implementation of humanitarian 
law. 

58. ~r. BETTAUER(United States of America) said that the second 
sentence of article 39 merely reaffirmed the second paragraph of 
common Article 3 which was not binding; the offer of services did 
not have to be acceptec'l. The provision '.\Tas a desirable one ~ 
especially as it would be helpful to the IeRe in providing a basis 
for action. It did not 0 however. force the ICRC to act or any party 
to accept its services. 

http:CDDH/I/SR.59


CDDH/I/SR.59 ~ 248 

59. The first sentence of the article was new~ but was merely a 

truism; whether or not it was included, any party to a conflict 

could always take such a step. 


60. Article 39 imposed no new obligations and expanded no rights; 
his delegation fully supported it, without even any drafting changes. 

61. Hr. BLOEl'1BERGEN (rJetherlands) said that his delegation fully 
supported the inclusion of article 39 in draft Protocol II. Under 
the terms of article 1, draft Protocol II only covered situations 
which attained a certain scale. Some non-international conflicts 
could in fact have the magnitude of an international conflict 9 so 
that there might not be much difference in practice. In such 
conflicts, as in international ones, the ICRC or some other 
impartial humanitarian organization could playa very useful role. 
Article 39 was very carefully worded so as not to create any 
obligations. The ICRC or any other humanitarian body could function 
effectively only with the consent of both parties; without such 
consent it would not even begin to act. The situation was like that 
discussed at the second session with regard to Protecting Powers. 

62. Mr. Kun FAK (Republic of Korea) said that article 39 was one of 
the more important articles in draft Protocol II, since in a way it 
set up~ in non-international conflicts, a system resembling that of 
the Protecting Powers in international conflicts. In contrast to 
article 5; which was so important that it was not subject to 
reservations~ article 39 was wordy and weak, and therefore any party 
was free to reject it. 

63. In an actual situation, because the article was so weakly 
worded, some parties would never invoke it; it was therefore mean
ingless. In his view~ if a system like that of the Protecting Powers 
was to be introduce~ into non·-internation~l conflicts~ it should be 
strengthened and made binding. It would serve no purpose to include 
in draft Protocol II provisions that would not be implemented. 

64. Mr. JOMARD (Iraq) said that the distinction between inter
national and non-international conflicts was being lost. Article 39 
dealt with matters involving the infringement of State sovereignty. 
If it was adopted~ the State would lose its sovere~gnty and internal 
matters would become international matters. The sovereignty of the 
State over its territory would cease to exist. For that reason, his 
delegation thought that article 39 should be deleted. 

65 • Mrs . ~1ANTZOULINOS (Greece) said that her delegation supported 
the inclusion of article 39 in draft Protocol II as worded and 
without any change whatsoever. It imposed no obligations on the 
parties to the conflict, but merely made it possible for them to 
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a~ree to call on an impartial organizetion! such as the ICRC. The 

I6RC i s right to offer them its services was already provided for in 

Article 3-common to the Geneva Conventions of 1949. 


66. Mr. NASUTION (Indonesia), referring to articles 38 and 39 3 said 
that: in the view of his dele~ation, it was unnecessary for any 
High Contracting Part Yo in enceavourin2" to implement all~ or even 
part of the provisions of the Geneva Conventions or of the Protocols~ 
to make special agreements or declarations. Once it had ratified 
those provisions, it was the duty of a Hir:r.h Contracting Party to 
implement them. Jl.rticles 38 and 39 were botf'. concerned with non
international armed conflicts; their implementation would naturally 
be Roverned by the national laws of the country in question. 

67. Mr. RECI-IETtJIAK CUl::rainian Soviet Socialist Republic) said that 
his delegation had some doubts ree;arding the \>lOrdi~g of arti cle 39. 
7here was nothing to prevent the ICRC offering its help, even 
without such an article~ which in any case would have no effect on 
its acti vi ties. It miS:ht be possible to amend the article by 
adding a reference to national Red Cross societies, but since some 
delegations thought that the provisions of article 39 would endanger 
State sovereignty. he was prepared to support the Mexican proposal 
that article 39 should be deleted. 

68. Mr. de BREUCKER CBel~ium) said that he fully supported article 
39, althouvh the title was perhaps misleading~ as shown by the 
comparison made by some representatives with the Protecting Powers 
in international conflicts. Th&t comparison was incorrect. The 
JCRC had an established status in the Cbnventions. and article 39 
merely developed it. The IeRe was not obliged to'of~er its 
services or the parties to accept theM. He was therefore unable to 
see how State sovereignty was affected. or how any international 
obligation was created. It had been suspested th2t article 39 
would be ignored. That woule'; be a :sreat pity j but he doubted 
whether it was true. In the conflicts covered by Protocol II~ there 
would be heavy losses and great suffering on both sides. In their 
own interests and in those of the victims, the parties would try 
and obtain the assistance of the ICRe. In his view, the status of 
the ICRC, as defined in common Article 3;. should be reaffirmeo.. 

69. Mr. DRAPER (United Kingdom) said that the provisions of 
article 39 were of undoubted value in Protocol II; he would go so 
far as to say that they were essential. He therefore endorsed the 
remarks made by the representatives of Bel~ium, the Netherlands and 
the United States of America. The nature of internal conflicts 
must be borne in mind; it was self-evident that such conflicts 
would lead to some erosion of sovereignty, but article 39 in no way 
derogated f~om such sovereignty. Article 39 contained two 
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provlslons which were an extension and improvement of common Article 
3: the first gave parties the power to co-operate with an 

impartial body in the observance of the provisions of Protocol II, 

and the second gave the ICRC the power to offer its services. 

Sovereignty was not infringed in any way. He therefore supported 

article 39. 


70. ~1r. AMIR-rvIOKRI (Iran) said that he was in favour of including 

article 39 in draft Protocol II because it was optional and imposed 

no obligation on States. He entirely agreed with the views 

expressed by the United Kingdom representative. The article would 

not impinge on the sovereignty of any State. 


71. Mr. PARTSCH (Federal Republic of Germany) said that he agreed 
completely with what the United Kingdom representative had said. 
Article 39 j which was very carefully dra.fted> was essential to 
Protocol II. It might meet the doubts of certain representatives if 
the article were to state that its provisions in no way prejudiced 
article 4 of draft Protocol II. 

72. ~,1r. JOHARD(Iraq) asked what the legal position of a Government 
would be if it were faced with rebels wishing to secede from it and 
an airport had been seized and was under the control of another 
State. 

73. ~r. SLIM (Tunisia) said he had the impression that people were 
trying to make article 39 say something that it was not meant to 
say. Some saw it as entirely useless, others as violating national 
sovereignty. Tal<ing the article as drafted, his delegation thought 
it could be very useful. It was concerned with non·-international 
armed conflicts. vlhich were far more difficult to resolve than 
international ones. It was surely not pointless to provide for 
every possible means of securin8 observance of Protocol II. 
Article 39 was simply giving the parties to a conflict the 
possibility of calling on the good offices of impartial bodies to 
that end. As long as it imposed no obligation, there was nothing 
in it that was prejudicial to the sovereignty of a State. 

74. Mr. I<USSBACH (Austria) said that his delegation supported 
article 39 without reservation. It was an important article. Its 
provisions were optional and therefore did not impinge on national 
sovereignty. He entirely agreed with the comments of the Belgian 
and United Kingdom representatives. 

75. 1'1r. de ICA2A (Mexico) considered that the "lords ~;the parties 
to the conflict" could apply to the parties jointly o~ individually. 
That would mean that insurgents could call upon an impartial body 
without the consent of the legitimate Government, which under 
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article 4 of draft Protocol II was responsible for safeguarding law 
and order. It was difficult to understand how it could be claimed 
that in such circumstances there was nO violation of a State's 
authority and respon~ibility. 

76. ~r. Kun PAK (Republic of Korea) said that he wouid like to hear 
from the ICRC what its position would be if it were asked by rebels 
to co-operate in the observance of the provisions of Protocol II 
and the Geneva Conventions and the Government which was the other 
party to the conflict rej ecterl its help. He also ~lJ'ondered what the 
iCRC1 S position would be in the event of some other body finding 
itself in R similar situation. 

77~ Mr. CALERO RODRIGUES (Brazil) said that it was an exaggeration 

to describe article 39 ai important or essential. In any cases the 

second s~ntence was unnecessary, since the offer of services by an 

impartial humanitarian body such as the IeRe was already provided 

for in common Article 3 of the Geneva Conventions of 1949. Article 

39 could, however, be useful in drawing the attention of parties 

to a non-international conflict to the possibility of calling upon 

an impartial body; ane', on that basis he was not opposed to its 

inclusion in draft Protocol II. 


78. Hi th regard to the problem raised by the r~exican representative ~ 
as long as article 39 meant that all parties to a conflict jointly 
could call upon an impartial body~ there would be no question of 
violating national sovereignty; hut if one party alone could do 
so, the Mexican representative's concern would be justified. All 
depended on the interpretation given to the opening phrase of the 
article. If it were made absolutely clear that the iction in 
question had to be agreed by all the parties to the conflict, his 
delegation would not oppose inclusion of article 39 in draft 
Protocol II. 

79. Mr. MOR~NO (Italy) said that he was in favour of article 39 as 
draft~d. It was an important humanitarian provision and was 
consistent with com~on Article 3 of the Geneva Conventions of 1949. 
As it was optional, he did not see how it could involve violation 
of national sovereignty. He agreed with the views of the United 
States, Belgian~ Greek and Austrian representatives. 

80. Mr. MILLER (Canada) said that article 39, though perhaps not 
essential, was desirable. He understood the concern expressed over 
its interpretation, but did not think that it would be misused in 
practice. Some of the hypothetical situations mentioned in the 
discussion were irrelevant. because in pr~ctice article 39 could 
not be applied if a Government would not accept an offer of 
co"-operation from an iMpartial body such as the IeRC. 
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81. Article 39 contained two ideas. The second sentence introduced 
nothing ne'o] because it repeated what was contained in common Article 
3 of the Geneva Conventions of 1949 9 but it was useful in the light 
of the special situations provided for in article 1 of draft 
Protocol II. With regard to the first sentence~ he did not believe 
that in practice it could possibly infringe on the sovereignty of 
any State Party to the Protocol. It was not mandatory; it was 
merely an encouragement to seek a means of co-operating in observing 
the provisions of Protocol 119 and that was a desirable feature in 
a humanitarian instrument. 

82. Mr. TORRES AVALOS (Argentina) said that he was in favour of 
including article 39 in draft Protocol 119 although he understood 
the ·fears expressed by the representatives of Nexico and the Republic 
of Korea. He suggested that Working Group B should endeavour to 
make amendments - such as those suggested by the representative of 
the Federal Republic of GermartY9 in order to meet the misgivings 
tha~ had been expressed. 

83. Mrs. DAR11r~A (Mongolia) said that article 39 was not important 
in itself because its provisions were optional. For that reason 9 
her delegation had no problem with it but because some delegations 
interpreted it as involving an infringement of national sovereigntY9 
she supported the proposal to delete it. 

84. Mr. AMIR-MOKRI (Iran) said that he did not agree that article 
39 was unnecessary. It was very useful because it drew the 
attention of the parties to a conflict to the possibility of calling 
in an impartial body to co-operate in the observance of the 
provisions of the Protocol. 

85. Mrs. BORODOWSKY (Cuba) said that she welcomed the Mexican 
representative's statement. It was not necessary to include 
article 39 in draft Protocol II. 

86. Mr. BABA (Uganda) said that he was in favour of article 39. 
It was clear and well drafted 9 it was not mandatory and it did not 
impinge on national sovereignty. 

87. Mr. MISHRA (India), speaking without prejudice to his position 
on draft Protocol II as a whole, said that article 39, once adopted, 
would inevitably be used for political reasons by a party ,opposing 
or in rebellion against a Government. A Government which refused 
the services of the ICRC or some other impartial body called in by 
the rebel party might be accused of having something to hide~ 
Consequently, despite the sincere humanitarian motives of the 
authors of the text~ his delegation supported the representatives 
who wanted it deleted. 
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88. ~r. KUNUGI (Japan) said that he fully supported the ICRC draft 

of article 39. - It was an improvement on common Article 3 of the 

Geneva Conventions of 1949 because its wording - particularly the 

use of the vwrd ;/mayll - allowed some flexibility and discretion in 

applying its provision. He hoped that the Conference would accept 

the article unchanged 9 including the opening words ~;The parties to 

the conflict;;. It was clear from the other provisions of draft 

Protocol II that when those words were used they meant one or more 

parties to the conflict. 


89. Mr. de STOOP (Australia) said that he fully supported the 
inclusion of article 39 in draft Protocol II and agreed with the 
reasons given by the Belgian and United Kingdom representatives. 
He said that the main reason for the difficulties of some delegations 
with article 39 was the manner in which the words i'the parties to 
the conflict;! had been interpreted. His delegation understood them 
to mean all parties 9 not merely one party~ because article 39 had 
to be read in the context of Part VII of draft Protocol II. By 
contrast article 36 referred to ;'EOiCh party to the conflict ij only. 
He believed that that difference in wording indicated that the 
drafters intended that article 39 would come into operation only 
when all the parties to a conflict agreed to seek impa~tial help. 

90. The CHAIRMAN suggested that articles 36 to 39 should be sent 
to Workin~ Group B. 

It was so agreed. 

91. The CHAIRMAN said that the ICRC representative would reply to 
the questions of the representative of the Republic df Koree in 
Working Group A. 

The meeting rose at 12.20 p.m. 
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SlJiViNARY RECORD OF 'THE SIXTIETH MEETING 

held on rrhursday ~ 3 June 1976" at 10.15 a.m. 

Chairman: l';r. OFSTAD (Norway) 

CONSIDEHATIOl! OF DHAF'l' PROTOCOL I (CDDHI 1) (continued) * 

Report of Work ins Group A(CDDH/I/324) 

Article 74 - Repression of breaches of the present Protocol 

1. The CHAImlAl'! said that the 1rJorl< of the Committee had not 

pro~ressed as r2.pidly as eXlJected; because of its extreme 

complexity. Two articles of draft Protocol I and six articles of 

draft Protocol II had still to be adopted. 


2. At the final meetings of the current session the Committee 
should not become deadlocked in procedural discussion or deal with 
questions of substance~ fl)r the iatter had already been considered. 
by the Workin~ Groups and Sub-Groups. The articles to which the 
report (CDDH/I/324) referred should as far as possible be adopted 
by consensus, failing which they ~ould have to be put to the vote. 

3. I'/lr. STA}IPFLI (Le.~al Secretary) pointed out a drafting error 
in the original French text of the report (CDDH/I/324). In 
article 74, paragraph 4 (d); the word.conclu was wrdngly placed 
after the \:wrds arran:--;ement particulier l

: in the fifth line. It 
should be inserted after the 1rJOrd ';directement in the eighth line. 

4. Also in the French text9 a comma should be inserted after the 
word:religieux' in article 74, }laragraph 2s while in the Spanish 
text the vIOrd"referencia ~ in the sixth line of note 7 on page 5~ 
should be ame;1ded to read'preferencia . 

5. I':lr. de ICAZA (i"exico), Rapporteur, took note of the 
corrections. 

6. The CHAIRi'!iAN asked representatives if tbey would agree to the 
reservations expressed in the notes to the report being merely 
mentioned without reopening the sUbstantive discussion. 

* Resumed from the fifty-eic:hth meetiWi • 
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7. Mr. ABI-SAAB (Egypt) said he could not accept the procedure 
proposed by the Chairman. The reservations were on important 
points and representatives did not pursue the~r discussion further 
in Working Group A on the understanding that they would have the 
opportunity of setting forth their views in a plenary meeting of 
the Committee, particularly since the proposed modifications did 
not even appear in square brackets in the report. 

8. Mr. GLORIA (Philippines) said he agreed with the Egyptian 
representative. 

9. Mr. ABI-SAAB (Egypt) insisted that certain additional 
categories should be included in paragraph 20f article 74 at 
least those covered by article 42 bis. The purpose of paragraph 2 
was to extend the provisions of the Geneva Conventions on grave 
breaches .to the new categories of protected persons in Protocol I. 
Those were not only the persons covered by articles 42 and 64, 
which were mentioned in paragraph 2, but also those covered by 
articles 42 bis and 65, which were not. He would have liked to 
see both those-articles mentioned in paragraph 2, but he understood 
the difficulties article 65 posed for certain delegations, 
especially its inclusion of the State's own nationals and of 
civilians not in its power. 

10. In a spirit of compromise, he would propose adding only 
article 42 bis, which covered detained persons who did not qualify 
for prisoner:of-war status, and which had already been adopted by 
Committee III, to articles 42 and 64, which were mentioned in 
paragraph 2, but whose adoption was still pending in Committee III. 

11. Mr. KHARMA (Lebanon) expr ssed agreement with the Egyptian 
representative. 

12. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic), speaking 
on a point of order, asked whether the report was being considered 
paragraph by paragraph or whether the discussion was on article 74 
in particular. In his view the Committee should follow the former 
procedure. 

13. Mr. KHARMA (Lebanon) said he agreed with the Ukrainian 
representative. 

14. The CHAIRMAN said he also was of the opinion that the 
Committee should study the report paragraph by paragraph. 

Paragraph 1 

Paragraph 1 of the report was adopted. 
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Paragraphs 2, 3 and 4 

15. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) observed 
that the Russian translation of the beginning of paragraph 2 did 
not correspond to the English text. 

16. The CHAIRMAN said that the mistake could easily be rectified. 

Paragraphs 2, 3 and 4 of the report were adopted. 

Paragraphs 5 and 6 

17. Mr. GLORIA (Philippines) said that he had not had a chance to 
submit the Philippine amendment (CDDH/I/GT/93) to paragraph 5. He 
withdrew his amendment 2 but \'JOuld like to submit another amendment 
at the current meeting. 

Paragraphs 5 and .6 of the report were adopted. 

Article 74, paragraph 1 

Paragraph 1 of article 74 was adopted. 

Article 74, paragraph 2 

18. Mr. de BREUCKER (Belgium), Mr. HUSSAIN (Pakistan) and 

Mr. GIRARD (France) associated themselves with the Egyptian 

representative's observations concerning a reference to article 

42 bis. 


19. Mr. MILLER (Canada) requested the Egyptian representative to 

explain the reasons for his proposal, of which he added that he 

was in favour. 


20. Mr. OBRADOVIC
/ 

(Yugoslavia), Mr. BETTAUER (United States of 

America), Mr. FERRARI BRAVO (Italy), Mr. PARTSCH (Federal Republic' 

of Germany), Mr. KABUAYE (United Republic of Tanzania), 

Mr. CALERO RODRIGUES (Brazil), Mr. BOBYLEV (Union of Soviet 

Socialist Republics) and Mr. EIDE (Norway) also supported the 

proposal by the Egyptian representative. 


21. The CHAIRMAN suggested that the Egyptian proposal should be 

taken into account in the final drafting of article 74. 


It was so agreed. 
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Article 74, paragraph 3 

22. Mr. GLORIA (Philippines) submitted an oral amendment and 

asked that the text be included in the report. He proposed the 

addition of a new paragraph 3 (g) stipulating the types of 

weapons whose use would constitute a grave breach. The words lithe 

use of methods and means of combat;; proposed by ICRC in document 

CDDH/210, annex 2, were too vague. With the support of the 

Indonesian delegation, therefore, he had prepared his amendment 

in the desire to save mankind from total annihilation. The use 

of indiscriminate weapons, which was already prohibited by The 

Hague Convention No. IV of 1907 concerning the Laws and Customs 

of War on Land, and by the 1949 Geneva Conventions, had been 

reaffirmed by the present Diplomatic Conference. 


23. Most of the weapons enumerated in his proposed amendment had 
long been prohibited, except of course nuclear weapons, which were 
a fairly recent development. Despite the opposition of a powerful 
minority, it had been established that their use violated all 
traditional principles of humanitarian law and threatened the 
future of mankind. The problem had already been discussed at the 
two sessions of the Conference of Government 'Experts on the Use of 
Certain Conventional Weapons, held at Lucerne in 1974 and Lugano in 
1976, and was at present being considered by the Ad Hoc Committee 
on Conventional Weapons. What fate was in store for mankind if 
the use of the weapons enumerated was not deemed to constitute 
a grave breach? In a spirit of compromise, however, his delegation 
was prepared to agree to the deletion of the final phrase of its 
proposed text: Ii and all types of nuclear weapons 11 • 

24. Mr. HUSSAIN (Pakistan) supported the Philippine proposal, 
whose adoption would contribute to the development of humanitarian 
law •. 

25. Mr. OBRADOVI6 (Yugoslavia) said that in view of the provisions 
of article 33 (Meth,ods and means of combat), his delegation 
su~ported the Philippine proposal. Since his delegation's position 
had been stated at length during the Committee's general debate on 
article 74, there was no need to revert· to it. 

26. Mrs. SUDIRDJO (Indonesia) said that she, too, supported the 
Philippine proposal, which actually introduced nothing new and was 
of a general nature. 

27. Mrs. ROULLET (Holy See) also supported the Philippine proposal. 
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28. Mr. BETTAUER (United States of America) said that although he 
understood the reasons behind the Philippine proposal~ he had the 
strongest reservations about it. Since no restrictions on specific 
weapons had yet been adopted by the Ad Hoc Co~~ittee on Conventional 
Weapons, Committee I should not insert a provision on that matter 
in article 74 and thus prejudge the work or the conclusions 
reached by the Ad Hoc Committee. Adoption of the Philippine 
amendment would jeopardize the acceptability of article 74 if not 
of Protocol I as a whole. He was therefore opposed to that 
amendment. 

29. Mr. de ICAZA (Mexico) said he approved the actual principle 

of the Philippine amendment. His country had already submitted a 

proposal for the prohibition of incendiary weapons. None the less, 

the opposition of certain delegatians had to be taken into account, 

and if the Philippine proposal was going to complicate the task of 

the Ad Hoc Committee his own delegation would regretfully be unable 

to endorse it. 


30. Mr. ALEXIE (Romania) said he was in favour of the Philippine 

proposal. 


31. Mr. BLOEMBERGEN (Netherlands) said he understood the·con~ern 
of the Philippine delegation but had reservations about the 
proposal for the same reasons as those given by the United States 
representative. It would not be desirable to include among the 
grave breaches the use of weapons that had not yet been sufficiently 
defined, since grave breaches should be formulated as unambiguously 
as possible. 

32. Mr. de BREUCKER (Belgium) said that he understood the human
itarian motive underlying the Philippine delegation's proposal, 
but considered that with reference to grave breaches the material 
and the moral factor together must provide sufficient grounds to 
justify a charge in relation to the prohibitions formulated in 
Protocol 1. But wi thregard to methods and means of combat, 
articles 33 and 34 were too vague to serve as a basis for such a 
charge. At the current stage of the work, to make the use of 
certain methods and means of combat a grave breach would certainly 
not get humanitarian law much further forward. As for the idea of 
including a list of specific weapons, as proposed by some other 
delegations, it would only make the current task of the Ad Hoc 
Committee more difficult. 

33. l"There grave breaches were concerned, it seemed advisable for 
the present, to keep strictly to the offences listed in draft 
Protocol I. His delegation, much to its regret, was therefore 
unable to support the Philippine proposal. 
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34. Mr. MARTIN HERRERO (Spain) said that he wished to join the 
delegations which~ while paying tribute to the motives underlying 
the Philip'Pine proposal~ were unable to accept it at the present 
juncture, for fear of hampering the work of the Ad Hoc Committee 
and prejudging the results. 

35. Mr. FREELAND (United Kingdom) said that he shared the doubts 
expressed by the -United States representative concerning the 
Philippine proposal. Such a vague provision would hardly be an 
adequate basis on which to bring a charg~ of a grave breach. He 
also seriously questioned its listing specific weapons, especially 
in view of the stage. which the Ad Hoc Committed had reached in its 
work. For both reasons its inclusion would be unacceptable to his 
delegation. 

36. He was also very anxious about the repercussions the inclusion 
of such a provision might have on the fate of article 74 as a whole, 
and sincerely hoped that the Philippine delegation, in a concil
iatory spirit, would not press its proposal to a vote. 

37. Mr. MISHRA (India) said that he understood the motives behind 
the Philippine proposal~ but found it somewhat unclear. 

38. He could, of course, agree to any proposal to include in the 
list of grave breaches the use of weapons prohibited by inter
national instruments to which States were Parties, such -as the 
Geneva Protocol of June 17, 1925, for the Prohibition of the Use 
in War of Asphyxiating, Poisonous or other Gases and of Bacteriol
ogical Methods. of Warfare, or the 1972 Convention on the Prohibition 
of the Development, Production and Stockpiling of Bacteriological 
(Biologi~al) and Toxin Weapons and on their Dt:struction (General 
Assembly resolution 2826 (XXVI)J annex) where the weapons could 
be mentioned specifically. But the wording of the Philippine 
proposal, which referred to the use of weapons violating the 
traditional principles of international and humanitarian law, was 
too vague. Compared with the introductory sentence of article 74, 
paragraph 3, submitted by Working Group A, and article 33 of 
draft Protocol I, the Philippine proposal - unless it were made 
far clearer ~ was likely to be a retrograde step. 

39. He shared the view of the representative of Mexico concerning 
the effect which the adoption of the Philippine proposal might 
have on the results of the Ad Hoc Committee's work. He, too, hoped 
that the proposal would not be put to the vote. 

40. Mr. E!DE (Norway) said he shared the anxiety of the Philippine 
delegation, and suggested that the Committee might agree on a foot
note indicating that it would reserve for consideration at the 
Conference's fourth session the question of including in the list 
of grave breaches violations of prohibitions concerning the use of 
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certain methods and means of combat. There were three reasons for 

that suggestion. First~ the Philippine proposal needed more 

detailed discussion in a working group. Second, before deciding, 

the Committee needed to have a clearer idea of the prospects for 

results in the Ad Hoc Committee. Third, in view of the shortage 

of time, Committee I should confine itself to taking a decision 

on texts which had been debated enough to offer a possibility of 

agreement. 


41. Mr. GIRARD (France) said that while he well understood the 

motives underlying the Philippine proposal, he could in no .way 

agree to insert a provision on specific weapons in article 74. 


42. Mr. PARTSCH (Federal Republic of Germany) endorsed the points 

of view of the Belgian and United Kingdom representatives. 


43. Mr. ABDUL-MALIK (Nigeria) said that he supported the principle 
of the Philippine proposal but found it difficult to agree to the 
inclusion of the provision in article 74 at the present stage. The 
fact was that the prohibition of many weapons listed in that 
proposal would not be accepted by many countries. Moreover, it was 
necessary to await the outcome of the Ad Hoc Committee's work. 

44. Though it would vote for the proposal if it was put to the 
vote, his delegation considered that its consideration had better 
be postponed and supported the Norwegian delegation's suggestion 
to that effect. 

45. Mr. KUSSBACH (Austria) congratulated the Philippine delegation 
on its courageous proposal and said that he fully shared the 
concern which inspired it. For the reasons already expressed 
however, particularly by the Mexican representative, he was unable 
to support it at the present stage. 

46. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that he 
also shared the concern of the Philippine delegation but could not 
support its proposal because the question of prohibiting certain 
weapons was outside the terms of reference of the Conference. 

47. Mr. AMIR-MOKRI (Iran) said that the Philippine proposal was an 
interesting one, but he agreed with those delegations which had 
explained why it could not be accepted at the present stage and 
had asked for its withdrawal. 

48. Mr. de ICAZA (Mexico) supported the suggestion of the Norwegian 
delegation. 
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49. The Philippine p~oposal should be set aside fo~ the present 

on the understanding that the Conference could revert to it at its 

fourth session, in the light of the progress made by the Ad Hoc 

Committee. 


50. His delegation would support the Philippine proposal, or a 

similar one, if the Ad Hoc Committee made no progress and if 

delegations continued to assert that the question of prohibiting 

certain weapons was not within the competence of the Conference. 


51. Mr. HUSSAIN (Pakistan) said that the foot-note suggested by 
the Norwegian delegation should indicate clearly that all 
delegations which had expressed an opinion on the Philippine 
proposal had found it very valuable, but that on account of 
certain technical difficulties it had been decided to postpone 
the consideration of it. 

52. Mr. GLORIA (Philippines) said that he approved unreservedly 
the suggestions made by the representatives of Pakistan and Norway. 
He was prepared to have his delegation's proposal held over until 
the fourth session of the Conference 9 but not to withdraw it. 

53. Mr. BLIX (Sweden) thanked the Philippine delegation for 
submitting its proposal, which helped to bridge a gap hoted by 
Working Group A in the law of war. It remained to be said, however, 
that the wording of the proposal was unacceptable to many delegations 
at the present stage and required improvement. 

54. Moreover, rule 29 of the rules of procedure stipulated that as 
a general rule no proposal should be discussed or put to the vote 
at any meeting of the Conference unless copies of it had been 
circulated to all delegations not later than the day preceding the 
meeting. 

55. He agreed with the United Kingdom representative that the 
provision proposed by the Philippine delegation was too vague in 
its scope. 

56. In the light of paragraph 2 of article 33 of draft Protocol I, 
which stated that it was Ii forbidden to employ weapons, proj ectiles, 
substances$ methods and means which uselessly aggravate •.• " 
suffering, he failed to see how it could be maintained that the 
question of the prohibition of certain weapons was not within the 
jurisdiction of the Committee. 
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57. Provisions of that kind, however, raised problems of inter-. 
pret.ation and it was difficult to determine whether particular 
weapons did or did not cause unnecessary injury. He could therefore 
quite understand that some delegations favoured the idea of 
imposing sanctions on the use of specific weapons such as dum-dum 
bullets or the weapons envisaged in the 1925 Protocol. 

58. Finally] he welcomed the Norwegian suggestion that in its 
report the Committee should note that it had decided to postpone 
to a later date consideration of the question of the inclusion, in 
the list of grave breaches, of violations of the prohibitions 
relating to certain methods and means of combat. That decision 
should be recorded in the body of the report and not in a foot-note. 

59. Mr. MILLER (Canada) said that he associated himself with the 
delegations that had asked the Philippine delegation not to press 
its· proposal for the time being. He stressed the need for care in 
drafting the paragraph of the report of Committee I that would record 
its decision to resume consideration of the question later, so that 
its decision could not be interpreted as a threat to the work of 
the Ad Hoc Committee; his delegation was in fact anxious that the 
Ad Hoc Committee should produce acceptable results regarding the 
use of certain conventional weapons. 

" .60. Mr. OBRADOVIC (Yugoslavia) supported the Norwegian delegation's 

suggestion, which should be embodied in a text drafted along the 

lines indicated by the Pakistan delegation. 


61. Miss AKUFFO (Ghana) wholeheartedly supported the Norwegian 
suggestion. 

62. Mr. FREELAND (United Kingdom) said that, while he was generally 
in sympathy with the Norwegian delegation's suggestion, he thought 
that the members of the Committee should have before them the text 
of the paragraph to be included in the Committee's report before 
taking a final decision on it. . 

63. If the Committee, however, confined itself to saying that it 
would resume consideration of the question at its fourth session, 
it would be difficult for it, having thus expressed reservations 
on part of article 74, to take a final decision on the rest of that 
article at the current session. 

64. Mr. REIMANN (Switzerland) said that he was glad the Philippine 
proposal had not been withdrawn. ~ 
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65. He flatly rejected the idea that the question under 
consideration was not within the competence of the Committee. 
Articles 33 and 34 - already adopted by Committee III - provided 
the basis for a possiQle decision on the Philippine proposal. 
That was also the reason why he considered that the work of .the 
Ad Hoc Corrunittee on Conventional Weapons could not be said to be 
jeopardized. 

66. He supported the inclusion in the report of a paragraph 
drafted along the lines suggested by the representatives of 
Pakistan and Sweden. 

67. Mr. BETTAUER (United States of America) said that he, too, 
thought that the report should mention the problem and the way in 
which it could be dealt with. The paragraph included on the 
subject should draw attention to the interest that had been aroused, 
if not by the substance of the proposal, at least by the human
itarian concern underlying it. It should not indicate that the 
Conference necessarily had to take up the problem at its fourth 
session, but should note that it would be open to delegations to 
raise the question again. 

68. Mr. GIRARD (France) said he fully supported the comments of 
the United Kingdum and the United States representatives. In the 
view of his delegation, article 74 should be considered a~ a 
whole, and no specific position on anyone paragraph could prejudge 
the decision to be taken on the whole of the text. 

69. At the suggestion of the CHAIRMAN it was decided that the 
Secretariat should submit a suitable text to the committee. 

70. Mr. GIRARD (France), referring to the introductory part of 
article 74, paragraph 3, drew attention to the fact that that text 
tended to make a grave breach of the acts or omissions defined in 
article 11 even if they were committed by a State against its own 
nationals, on its own territory. Such a provision, contrary to 
all French doctrine on jurisdiction, was unacceptable in principle, 
even though such a situation was hardly probable. It had been 
aske.d that the question should be referred to Committee II. As 
long as it had not been settled in one way or another, his 
delegation would formally object to that part of paragraph 3. 

71. Mr. BLOEMBERGEN (Netherlands), Mr. KUNUGI (Japan) and 
Mr. de BREUCKER (Belgium) were of the same opinion as the 
representative of France on that point. 

72. The CHAIRMAN confirmed that the question would be referred 
to Committee II. 
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Paragraphs 3 (a)~ (b) and (c) of article 74 were adopt~d 

by consensus. ' 


73. Mr. KUNUGI (Japan) said that, in paragraph 3 (d)~ the 
reference to articles 52 and 53~ which appeared in the ICRC draft, 
should be retained~ The text would then be more precise. 

74. Mr. MILLER (Canada) and Mr. GIRARD (France) concurred on 

that point. 


Paragraphs 3 (d) and (8) of article 74 were adopted by. 

consensus. 


75. Mr. KABUAYE (United Republic of Tanzania) asked that in 

paragraph 3 (f) of the English text~ the comma following the 

words HRed Lion" should be deleted. 


76. Mr. NASUTION (Indonesia) said that his delegation, while 
willing to regard the perfidious use of the Red Cross (Red Crescent, 
Red Lion and Sun) signs as a grave breach, expressed reservations 
as regards the phrase Viand other protective signs fl , an expression 
that might be held to refer to signs newly adopted by Committee II, 
which were not to be the subject of technical discussions in 
other international gatherings until 1977. Those words could be 
deleted. 

Paragraph 3 (f) of article 74 was adopted by consensus. 

Article 74, paragraph 4 

77. Mr. GIRARD (France) observed that none of the sub-paragraphs 
of paragraph 4, save for the last one, set out a point which his 
delegation regarded as essential to article 74, namely, the 
possibility that the breaches committed might involve loss of 
life. Nor was any mention made of the possibility of property 
being destroyed. For that reason, without opposing any consensus 
that might be reached on paragraph 4 as a whole, his delegation 
would like it to be clearly understood that it would not join the 
consensus, except with reference to paragraphs 4 (d) and (e). His 
delegation hoped that the position it had taken would not Inhibit 
other delegations from expressing their views on the various sub
paragraphs of paragraph 4. 

78. Without wishirig to go back .on the already-existing provisions 
of the Geneva Conventions of 1949 concerning the transfer of 
populations by the Occupying Power, which characterized such 
practices as grave breaches, he considered that there was no 
reason to mention such acts again in article 74. 
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79. Mr. PARTSCH (Federal Republic of Germany») referring to 

paragraph 4 (~), drew the Committee's attention to an alternative 

version given in note 7 of the report, which his delegation 

believed was more precise and clearer. 


80. Mr. MILLER (Canada), said that he, too, preferred that version. 

81. Mr. de BREUCKER (Belgium) concurred. Since it was grave breaches 
that were being discussed, the text given in note 7 was more precise. 

82. Mr. BABA (Uganda) considered that the text in note 7 
misrepresented the problem. He pointed out, moreover, that all 
United Nations bodies, and the Security Council in particular) had 
always drawn a clear-cut distinction between racial discrimination 
and apartheid, and he referred in that connexion to two Security 
Council resolutions: resolution 190 (1964) of 9 June 1964, and 
resolution 311 (1972) of 4 February 1972. 

8'3. Mr. AMIR-MOKRI (Iran) said he agreed with the Ugandan 
representative. With reference to the French text of paragraph 4 (~), 
he pointed out that a ;Iretard inj ustifiE'; \~as not an "acte ll 

, but 
rather co' failure to acto. irhe Englisr;-t':~xi~ > which characterized 
ilunj ustifiable delay:; as a I'breach;', seemed better. 

84. Mr. AL-FALLOUJI (Iraq), Mr. KABUAYE (United Republic of 
Tanzania) and Mr. ABU-GOURA (Jordan) associated themselves with 
the Ugandan representative's comments. 

Paragraph 4 (c) of article 74 was adopted by consensus. 

85. Mr. ABI-SAAB (Egypt), referring to note 8, reminded the 
Committee that his delegation and other Arab delegations had 
reserved the right to raise again, in connexion with paragraph 4 Cd), 
the question of identification of the historic sites and monuments~ 
an attack on which would constitute a grave breach. The 
identification seemed to be based on different concepts in 
article 47 bis and paragraph 4 (d). That was a technical problem 
which could perhaps be solved by-amending paragraph 4 Cd). He 
proposed that ';ei ther") in the fourth line of the English text, 
should be replaced by "such as") and that the words lior, if the 
party concerned so chooses) directly with the adverse party," shouJd 
be deleted. 

86. Mr. AL-FALLOUJI (Iraq) and Mr. KABUAYE (United Republic of 
Tanzania) seconded that proposal. 
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87. Mr. rULLER (Canada) asked whether the amendment suggested 
by the Egyptian representative meant that the special arrangement 
could only be made within the framework of a competent inter
national organization, or whether that possibility~ as he 
believed, was merely cited as an example. 

88. Mr. ABI-SAAB (Egypt) confirmed that that type of arrangement 
was cited as an example, and that ';such as H could be replaced by 
Ii for example 11. 

89. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) and 
Mr. MILLER (Canada) supported the latter suggestion. 

90. Mr. MISHRA (India) asked whether afor example" was to be 
placed before 1iwithin il or after Hframework ii 

• 

91. Mr. FREELAND (United Kingdom) said that in his view it was 
correct to place Hfor example'? before liwithin'l. 

92. Mr. de ICAZA (Mexico), Rapporteur, said he thought that point 
should be referred to the Drafting Committee. 

93. Mr. GIRARD (France) said he would prefer the matter to be 
settled by the Committee. 

94. Mr. AL-FALLOUJI (Iraq) concurred, for the Drafting Committee 
might decide to consult yet another Committee. 

95. Mr. MISHRA (India) said that, while understandipg the 
Egyptian representative's motives, he thought the Committee should 
avoid taking hasty decisions~ and he suggested that the matter be 
settled at the sixty-first meeting. 

It was so agreed. 

The meeting rose at 12.45 p.m. 
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SUMMARY RECORD OF THE SIXTY-FIRST fmETING 

held on Thursday~ 3 June 1976, at 3.15 p.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/I) (continued) 

Report of Working Group A (CDDH/I/324) (concluded) 

Article 74 - Repression of breaches of the present Protocol 

(concluded) 


Article 74, paragraphs 4 (d) and (e) 

1. The CHAIRMAN invited the Committee to continue its consideration 

of article 74 ~ the text of which appeared in the report of ~Norking 

GrciupA (CDDH/I/324). 


2. Mr. ABI-SAAB (Egypt) said that in agreement with the represent

ati ve of India, he would propose the replacement, in paragraph 4,(3.) 

of the word "either~ by the word ~example", while deleting the last 

part of the sentences as he had suggested at an earlier meeting. 


The proposal was adopted. 

3. Mr. TORRES "WALOS (Argentina) said that in Spanish it would be 
preferable to tra:1slate rt for example,t by "tal como'j. 

Article 74, paragraph 4 (d), as amended, was adopted b consensus. 
Article 74~ p-a-r-a~g~,r~a~p~h-'C-re~)~w-a-s---a~d-o-p7t-e~d~b-y--c-o-n-s-e~n~s-u-s--.~-----------

Article 74, paragraph 4, as a ~hole? as amended 2 was adopted 
by consensus. 

Article 74, paragraph 5 

4. ~,1rs. SUDIRDJO (Indonesia) said that her delegation was among 
those which had entered serious reservations regarding paragraph 5 
of article 74. To classify grave breaches as war crimes could only 
create confusion, and would be incompatible with the notions 
underlying the Geneva Conventions, which were concerned only with 
the humanitarian aspects of international law. 

5. The Agreement for the Prosecution and Punishment of the Major 
War Criminals of the European Axis, signed in London by the United 
Kingdom of Great Britain and Northern Ireland, the United States of 
America~ France and the Union of Soviet Socialist Republics on 
8 August 1945~ gave a definition of war crimes, but the drafters of 
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the Geneva ConventiOhs of 1949 had avoided the term, which did not 
appear in any of the Geneva Conventions. Article 70 of the fourth 
Convention of 1949 referred only to ;;breaches of the laws and 
customs of war';. It was therefore illogical to introduce in a new 
Protocol an expression that had been used in 1945 but given up in 
1949. Moreover~ paragraph 5) while making no sUbstantive change~ 
introduced an emotional aspect that contributed nothing. The 
Geneva Conventions and the Protocols constituted a body of 
international rules concerned primarily with humanitarian law. The 
question of war crimes had been dealt with elsewhere; and was the 
subject of a separate body of legal provisions. 

6. The Indonesian delegation was therefore unable to support 
paragraph 5, and asked that its position be recorded in the report 
of Committee I. 

7. Mr. GIRARD (France) said that his delegation supported the 
present wording of paragraph 5 in a spirit of compromise and in 
view of the interest shown by some delegations; but the definitive 
stand that France might wish to take when article 74 had been given 
its final form was in no way prej udged. Furthermore, his Government 
considered that the provisions of paragraph 5 in no way determined 
the question whether or not acts covered by article 74 were also 
crimes against humanity. He asked that his comments be included in 
the Committee's report. 

8. Mr. MISHRA (India) said that the introduction of the notion of 
war crimes raised the problem of the prosecution of war criminals. 
In view of the provisions of paragraphs 3 and 4 of article 74, it 
was difficult to see how such crimes could be tried. For example~ 
the provision in paragraph 4 (b) regarding "unjustifiable delay in 
repatriation of prisoners of wir" ~ave the impression that the 
prisoners of war had been captured by the victorious party. How 
then could the defea.ted be c,ccused of I!unjustifiable delay in 
repatriation of prisoners of war"? In other words, it was hard to 
see the connexion between the provisions in paragraph 5 and some of 
the provisions in paragraphs 3 and 4. 

9. He reserved his delegation's position on paragraph 5, because 
he did not see how the concept of war crimes could be applied to 
certain grave breaches listed in the articles as for instance in 
paragraph 4 (c). He asked that his comments be included in the 
Committee's report. 

10. Mr. HUSSAIN (Pakistan) said that although he had asked to 
speak he now had nothing to add to the comments of the representative 
of India. 
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11. Mr. MORENO (Italy) reiterated the reservations to paragraph 5 
that he had already expressed in Working Group A. 

Article 743 paragraph 5 was adopted by consensus. 

12. The CHAIRMAN said that at the sixtieth meeting (CDDH/I/SR.60), 
the representative of the Philippines had proposed the addition of 
a new sub-paragraph (g) to paragraph 3 of article 743 and had then 
agreed not to press the proposal to a vote, provided that it was 
duly recorded in the Committee's report. 

13. He (the Chairman) then read out the following text of a note 
that might be included in the Committee's report: 

;:At the sixtieth meeting of Committee I the 
representative of the Philippines submitted the following 
oral proposal: 

~Article 74 - Grave breaches 

ilAdd to paragraph 3 a new sub-paragraph to read: 
;1 (g) the use of weapons prohibited by the law of war, 

such as asphyxiating, poisonous or other gases and analogous 
liquids~ materials or devices, dum-dum bullets, and those 
weapons that violate the traditional principles of 
international law and humanitarian rules, such as biological 
weapons, blast and fragmentation weapons.;; 

"Several representatives approved this proposal. Others, 
while approving it in principle were not in entire3 

agreement with the wording of the draft. Still others 
who had indicated objections also expressed their sympathy 
with the humanitarian objectives that had led to its 

introduction. 


/lAfter a full discussion, it was suggested that no 
decision should be taken on this proposal at the present 
session, it being understood that the question of including 
in the Protocol a provision for the treatment of such 
violations as grave breaches could be taken up at the fourth 
session. 

~With this understanding the proposal was not pressed 
to a vote at the present session." 

"Some representatives stressed the fact that the 
progress of the Ad Hoc Committee's work must not be put 
at risk. i1 
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14. Nr. FREELAND (United Kingdom) said that he was not hapI?Y with 

the third paragraph, beginnin[S with the words "After a full 


•discussion17 The paragraph seemed to imply that the Committee felt 
that the list of grave breaches in article 74 was incomplete and 
that it might decide to expand it at its fourth session. In the 
circumstances the Co~mittee could hardly be expected to adopt 
article 74, since it formed a whole which could not be adopted unless 
all its provisions were known. On the "'ne hand, the Cbmmittee 
could not adopt an incomplete article. On the other hand, it would 
be regrettable if the Committee, having fully considered the 
article, were unable to take a final decision on the present text. 

15. He therefore proposed that the second part of the paragraph 

should be amended to read as follows: H ••• it being understood 

that any delegation will be free to revert to it at the fourth 

session.i': 


16. Mr. BLOEMBERGEN (Netherlands) agreed with the United Kingdom 
representative. His delegation could not accept article 74 if the 
list of 8rave breaches was deemed to be incomplete. 

17. Mr. EIDE (Norway) felt that the new wording proposed by the 
United Kingdom representative would not solve the problem, since any 
delegation would-be free to revert to the Philippine proposal and 
the list could therefore be expanded. The Committee should take 
final action on article 74. It would be better to specify that 
additions to the list would form the subject of a separate article. 
The Committee could thus conclude its work on article 74 in a 
satisfactory manner. 

18. Mr. HUSSAIN (Pakistan) considered that provision should be made 
for the list of grave breaches to be expanded if the Ad Hoc 
Committee on Conventional Weapons prohibited the use of certain 
weapons in certain circumstances. He failed to see why a new 
article on grave breaches should be included in draft Protocol 1. 
If the Committee felt that additions might be made to the list of 
breaches, it should postpone any decision on article 74 until the 
fourth session. 

19. Mr. BETTAUER (United States of America) endorsed the views of 
the United Kingdom and ~etherlands representatives. With regard 
to the proposed text~ he pointed out that his delegation, for its 
part, had r8.ised serious obj ections of a sUbstantive nature. 

20. Mr. de ICAZA (Mexico) said that he was surprised at the stand 
taken by the United Kingdom delegation, since the Committee had 
agreed, at its sixtieth meeting (CDDH/I/SR.60), that the Philippines 
would not press its proposal to a vote on the understanding that the 
Committee could take up the question again at the fourth session. 
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21. He drew attention to the words "it being understood that the 
question of including ... could be taken up at the fourth session i' s 

which meant that further consideration was not mandatory. It would 
depend on the work of the Ad Hoc Committee on Conventional Weapons. 
TIlepresent text simply provided for the possibility of a return to 
the question. That was what the Committee had decided at its 
sixtieth meeting. To make that point absolutely clear a full stop 
might be placed after the words 'i1present session:: s the rest of the 
sentence being deleted. 

22. Mr. BINDSCHEDLER (Switzerland) shared the misgivings and views 
expressed by the delegation of Pakistan. In point ,of fact the 
question remained opens since the Committee's position was that 
article 74 could be modified. That was the meaning of the present 
text. 

23. The Swiss delegation could agree to the insertion of sub
paragraph (g), since the use of prohibited weapons could constitute 
a grave breach. However s it could not be expected to endorse 
article 74 without knowing all its provisions because s as some 
delegations had pointed out, the article formed a whole. Adoption 
of the article should therefore be postponed. 

24. Hr. MURILLO RUBIFRA (Spain) pointed out that his delegation 
had consistently taken the position that the list of grave breaches 
should not be comprehensive, but illustrative. Many delegations 
had supported the Philippine proposal but could not, for reasons 
of expediencys of prudence and of a technical character, agree to 
its inclusion in paragraph 4 of article 74. His delegation had 
supported the proposal but had pointed out that the' work of the 
Ad Hoc Committee should be taken into account before a decision waE 
taken. Inclusion of the proposed text in the Committee's report 
meant that delegations could constantly revert to the article for 
the purpose of adding new categories of grave breaches. The 
principle of a comprehensive list was not at variance with the 
Philippine proposal which, for technical reasons, could not be 
considered before the fourth session of the Conference. 

25. Mr. MISHRA (India) suggested that the second paragraph of the 
proposed note should be \<!Orded as follows: ;; Several representatives 
approved this proposal. Some others approved of it in p~inciple, 
but were not sure of the language. The representatives who had 
indicated some obj ections ... ;;. 

26. The last paragraph seemed to have no connexion with the 
remainder of the note. It would perhaps be better to add the 
words ain the light of the discussions in the Ad Hoc Committee;; 
at the end of the third paragraph. 
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27. Mr. FREELAND ·(United Kingdom), replying to a remark by the 
representative of Mexico, pointed out that at the current meeting 
he had only reverted to a concern which he had expressed at the 
sixtieth meeting (CDDH/I/SR.60). It was not his intention now to 
seek to block the inclusion of an article on the question raised ~y 
the Philippines if it were to be decided at the fourth session 
that an article along those lines was necessary. But he wished to 
dispel the impression created by the proposed text that there might 
be a reopening of discussion of article 74. For that reason, it 
was in his view undesirable to accept the suggestion made by 
the representative of Mexico to delete the last part of the third 
paragraph,which might encourage the belief that article 14 would 
have to be reconsidered because the Committee would have to 
decide at the fourth session whether to introduce a new paragraph 
into it. 

28. He proposed the following new wording for the close of the 
third paragraph: it being understood that the question of11 ••• 

including in the Protocol a provision for the treatment of such 
violations as grave breaches could be taken up at the fourth 
session;'. In order to take account of the amendment proposed by 
the representative of India, the words "~in the light of the 
discussions in the Ad Hoc Committee; mi~~t be added. 

29. Mr. GLORIA (Philippines) said that the suggestion made by 
the representative of Mexico was in line with what he himself had 
proposed. To the representatives who had criticized the way in 
which his proposal had been drafted, he would point out that it 
was the Committee's express responsibility to work out a form of 
words which would satis fy ever:,body, while at the same time bearing 
in mind that the issue before them was solely one of humanitarian 
law, and not one of political humanitarian law. He" therefore 
agreed with the representative of Pakistan that article 74 must 
keep a certain measure of flexibility, since a great deal depended 
on the results of the Ad Hoc Committee's proceedings. He was not 
pressing for a decision to be taken there and then on his proposal, 
and he was entirely willing to wait for that to be done at the 
fourth session of the Conference. 

30. Mr. MILLER (Canada) said that he had already stressed the need 
to show great circumspection in drafting article 74. He would be 
able to accept one or other of the two vers ions put forward by the 
United Kingdom representative. He would s however, be grateful 
to the representative of India if he did not press for the addition 
of the words ain the light of the discussions in the Ad Hoc 
CommitteeHat the end of the paragraph beginning with the words: 
!j After a full discussion ... ';, since such action 'W.ould be liable 
to endanger the work of that Committee. 
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31. Mr. EIDE (Norway) said that he could support the second version 
of the proposal made by the United Kingdom representative which 
seemed to him likely to lead to a consensus. 

32. Mr. de ICAZA (Mexico) said that he approved the second version 

of the text proposed by the United Kingdom representative and 

supported by Norway; but, like the representative of Canada, he 

could not agree to the addition of the sentence suggested by India 

at the end of the third par-a~rapb, which could prove prejudicial 

to the proceedings in the Ad Hoc Committee. . ..... 


33. Mr. MISHRA (India) said he thought that it might be possible 

to reach a consensus on the basis of the second version of the 

United Kingdom text. If, however, the Committee did not agree to 

add the words ilin the light of the discussions in the Ad Hoc 

Committee 7i at the end of the third paragraph, then logic' 

indicated that a consensus would only be possible provided the 

final paragraph of the proposed text was deleted. 


34. Mr. HUSSAIN (Pakistan) thought that what had caused some 

delegations to feel misgivings about accepting article 74 was the 

possibility of that article being reconsidered at a later stage. 

He suggested that the representative of the Philippines might be 

asked to submit his amendment to article 75 and not to article 74. 

The first part of the text proposed for· inclusion in the Committee's 

report could perhaps then read: iiSeveral representatives approved' 

this proposal. Others, who had raised some objections, expressed 

their sympathy with the amendment Ii. Reference should then be made 

to the fact that the representative of the Philippines had agreed 

to the discussion of his proposal being postponed to the fourth 

session of the Conference. 


35. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that 
his delegation would be prepared to participate in a consensus in 
support of either the first or the second version of the text 
proposed by the United Kingdom representative. He was inclined 
to prefer the first version. 

36. Mr. EL HASSEEN EL HASSAN (Sudan) noted that the Committee was 
virtually unanimous in accepting the principle on which the text 
proposed by the representative of the Philippines was based. It 
seemed to him premature, however, to include a text of that kind 
in article 74, since those concerned had not yet succeeded in 
specifying the weapons whose use was prohibited and would 
accordingly constitute a grave breach. As the question was currently 
being considered by the Ad,Hoc Committee, it would be desirable to 
await the conclusions reached by it~ but meanwhile there was nothing 
to prevent the C~mmittee from taking advantage of the unanimous 
agreement which seemed to have emerged on article 74 by adopting it 
in its entirety. 

http:CDDH/I/SR.61


CDDH/I/SR.61 - 276 

37. Mr. ABI-SAAB (Egypt) proposed that, instead of adopting an 
incomplete article to allow for the subsequent addition of further 
categories~ a final resi~ual clause should be added to article 74 
which might be worded as "follows: llthe other grave breaches 
specifically mentioned in the present Protocol". That was part of 
the amendment to article 74 that his delegation had introduced at 
an earlier st'age. 

38. Mr. FREELAND (United Kingdom) ObAeI""!"ed that the second version 
of the text proposed by him seemed to meet with the approval of 
almost all delegations. He thought that the text referred to in 
no way precluded the possibility of a separate article on the. issue 
being worked out at the fourth session. It seemed that consensus 
might indeed be attained if, as helpfully suggested by the 
representative of India, it was decided to delete the last para
graph instead of adding the words "in the light of the discussions 
in the Ad Hoc Committee" at·the end of the third paragraph. 

39. Mr. MISHRA (India) said that he was satisfied with the text 
proposed for the third and fourth paragraphs of the note by the 
United Kingdom representative. 

40. At the request of the representative of the Union of Soviet 
Socialist Republics, Mr. FRE~LAND (United Kingdom) read out the 
second version of the text proposed by him for the third paragraph, 
which wo~ld be worded as follows: 

"After a full discussion, it was suggested that no 
decision should be taken on this proposal at the 
present session, it being understood that the question 
of including in the Protocol a provision for the treat
ment of'such·violations as grave breaches could be 
taken up at the fourth session:1 

• 

41. Mr. MISHRA (India) read out the text which he proposed for 
the second paragraph: "Several representatives approved this 
proposal. Some others, while approving of it in principle, were 
not sure of the language. The delegations which indicated some 
objections The remainder of that paragraph would remainIi 

unchanged. 

42. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that h.e 
was unable to accept that text. 

43. Mr. MISHRA (India), in response to a comment made by the 
representative of the United States of America, said that he could 
see no drawback in deleting the word "somen before the word 
i'obj ections IV at the end of his suggested wording. 
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44. Mr. MILLER (Canada) thought that the words ::were not sure of 
the language'~ in the passage which the representative of India had 
read outs was too vague. 

45. Mr. liUSHRA (India) suggested the phrase ..• were not in 

entire agreement with the drafting~'. 


46. Mr. de ICAZA (Mexico), Rapporteur, said that the second 
paragraph of the text submitted by the Philippine delegation and 
amended by the Indian delegation did not directly concern the 
text of article 74 but reflected the discussion at the present 
meeting. Perhaps it could be left to the Rapporteur to revise the 
drafting of the text. The important thing was that the third 
paragraph should indica-te clearly that the matter· could be taken 
up at the fourth session. 

,. 
47. Nr. OBRADOVIC (Yugoslavia), Mr. RECfiETNIAK (Ukrainian 

Soviet Socialist Republic), !'1r. ELHASSEEN EL HASSAN (Sudan) and 

Mr. GIRARD (France) considered that the Rapporteur should be 

entrusted with the drafting of the two paragraphs in the light of 

the discussion at the current meetinG' 


48 .. fllr. PARTSCH (Federal Republic of Germany) said that to avoid 

any ambiguity it should be recorded. that some delegations had 

agreed with the spirit underlying the proposal but not with the 

proposal i~self. 


49. Mr. GIRARD (France) said that he had no objection to the 
second paragraph provided that the English word "obj ectives 17 was 
rendered in French by the lfJord'mobiles ';. He had not expressed any 
doubts on how the proposal had been drafted, but his position on 
the subject had been completely negative. 

50. After an exchange of vie\\Ts on a point of detail- about the form 
of the paragraphs concerned ~ the CHAIPJ',1AN said that ~ in the absence 
of any objections s he would consider that article 74 was adopted by 
consensus. 

IIIt was so agreed.

51. Mr. GIRARD (France) said that he was not objecting to the 
consensus which had been so rapidly 8Bnounced but he would like to 
poin~t out that if the text of article 7-4 had been put to a vote, 
his delegation would have abstained. 

II For the text of article 74s as adopted~ see the report 
of Committee I (CDDH/234/Rev.l, para.78). 
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Article 76 - Failure to act (concluded) 

52. The CHAIRMAN requested the Cn~~ittee to take up article 76 
fortbwith~ He wnuld then give the floor to delegations wishing to 
explain their position on the decision just taken. 

53. Mr. MILLER (Canada), referring tn paragraph 11 of the report 
of Working Group A (CDDH/I/324), said that he would like the words 
"should have" to be inserted between "which" and "enabled" in the 
English text of the last paragraph of article 76. 

54. Mr. GIRARD (France) said that he had no objection to that 

amendment to the English text~ but he insisted on retaining the 

term "leurpermettant de conclure ll in the French text rather than 

the literal translation "qui auraient du leur permettre". 


55. Mr. de ICAZA (Mexico), Rapporteur, said that the text in 
dispute had been discussed at length. He did not think it was 
possible to adopt divergent versions. He therefore thought that if 
the Canadian.amendment proposed to the English text was adopted, the 
Spanish text would have to-become "que deberlan permitirles 
concluiri' and the French text would have to read "qui auraientdu leur permettre de conclure". 

56. Mr. GIRARD lFrance) said that he was sorry he had to ,insist on 
the French- text remaining as drafted, although he realized that the 
English text: might need amending. Any resulting difference between 
the two texts would at least not be a difference of substance. 

57. Mr. MILLER (Canada) confirmed that his pr0posal amounted to 
saying in legal terms in the English text exactly what the existing 
French text said. It was impossible for the two versions to be 
strictly p~rallel. 

58. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) thought 
that -the addition of the suffix 1I6bl" would be enough to bring the 
Russian;text -into line with the English text. That was just a minor 
drafting-amendment. 

59. The CHAIRMAN suggested that the Committee might adopt the text 
cf article 76 with the amendments pruposed in the English, Russian 
and Spanish versions. 

Article. 76 was adopted by consensus, with the amendments proposed 
in the·English, Russian and Spanish versions.~1 

60. The CHAIRMAN invited any representatives who might wish to do 
so to explain their position on articles 74 and 76. 

~/ For the text of article 76, as adopted, see the report of 
Committee I (CDDH/234/Rev.l, para. 83). Article 75 was included in 
article 74, paragraph 3 (f) (see the report of Committee I 
CDDH/234/Rev.l, para. 79)~ 
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61. Miss POMETTA (Switzerland) said that her delegation had 

preferred not to oppose the consensus which had been reached on 

article 74. It had therefore not requested a vote on its proposal 

to delete that article (CDDH/I/303), but in any case it did not 

withdraw its objections to the article. The text would doubtless 

give rise to a .wide divergence of interpretation and application. 


62. Article 74 was based on wrong criteria and paragraph 5 included 
a prOVlSlon basically foreign to the system of the Geneva Conventions 
which draft Protocol I was meant to develop. 

63. The inclusion of regulations known as ;;The Hague Regulations!! 
in a list of grave breaches was questionable. According to para
graph 3 of the article it was not the violation of one of those 
regulations that constituted a grave breach but the fact that the 
violation had been committed intentionally and had resulted in 
death or had caused serious bodily harm or injuries to health. That 
qualificative factor based on the result was incompatible with the 
very principles of The Hague law which provided that it was the act 
itself and not only the result of that act that constituted a 
violation. ~~at should be thought of the principle of proportion
ality - the result of a bad compromise ~ when it was applied to an 
indiscriminate attack against the civilian population, civilian 
objects or installations containing dangerous forces? 

64. Lastly; her delegation could not approve the inclusion of 

paragraph 5 which incorporated in the Protocol a notion foreign to 

the Geneva Conventions both as regards its source and the 

regulations governing it. 


65. Article 74, conceived as a basis for national legislation and 
of a universal juridical system could, by its ambiguity. have 
serious consequences, and that was the reason for the strong 
opposition of the Swiss delegation. 

66. Mr. FREELAND (United Kingdom) said that he had been glad to be 
able to join the consensus on article 74. which on the whole was 
satisfactory. His delegation had some mlsgivings~ however, about 
paragraph 4, which seemed to include many superfluous provisions; 
in addition, it ~Tondered whether the texts of sub-paragraphs (a), 
(b) and (c) were appropriate to be the subject of individual penal 
responsibIlity and whether they really fostered the achievement of 
the humanitarian aims of the instrument the Conference was preparing. 
Because those matters found their initiation and conception on 
Government policy, it might be wondered whether the accused could 
expect a fair trial. He therefore' feared that individuals might 
suffer unduly and that consequently the grave breach might be 
weakened. His delegation had not wished, however, to stand in the 
way of the consensus. 
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67. It was hard to:qce,ept sub-paragraph (~); the difficulty arose 
in part from the :w6~ding ,of article 47 bis itself and YroIif the 
coverage of sub-paragraph (a), 'of tha.t' article. ' It had been 
repea.tedly pointed out that- p'recisionwas,essential, in drafting 
texts on criminal matters,' and art,icl~ 47 bis simply was not 
sufficiently precise. In view, o'i' the reference to special arrange
ments proposed sUbsequently, however, some greater precision had been 
intr,odu,ced. 

68. "Lastly, in hi~ delegation', S. view, the protection arising from 

the reference in paragraph ~'~f article 74 to article 42 bis 

extended only to persons found, to be,prisoners of war and, to those 

whose st,atusas s]lcb remaineo_' to be e.stablished; , it did not extend 

to persons who haabeeri fo~nd not to be prisoners of war. 


69. Mr. BLOEMBERGEN'(Netherlanps) said that he had joined in the 
consepsus but neverthetesswi,J:i~d his delegation's serious 
rese'rvations,' about the introduction,of the, concept of war crimes 
into draft Protocol L to appear in the summary record..)Ie did not 
see why some members thought it neGessary 'to introduce the legal 
principles applied at Nilrnberg into the legal rules of the Geneva 
ConventiOns, byt.he hoped that th~.fact of regarding grave breach03 
of thoSe Coriv~ritions as war crimes would never be made an eXCU3C' 
for anyon~ to evade the application of the four Geneva Conventi~ns 
of 1949. He shared the misgivings expressed by the United Kingdon 
representative in regarci to paragraph 4. 

70. Mr. PARTSCH (Federal Republic of.Germany) said that he wished 
first of all to pay A tribute to Mr: Hussain,dhairman of the 
Working Sub-Group, who had directed discussions of exceptional 
difficulty in a masterly fashioI). 

71. His delegation, too 9 had found it difficult to accept the 
passage relating to the protection of wor~s of art and feared th~t 
the application of those measures in practice might run into serious 
difficulties. The provisions of paragraph 4 (c) also raised a real 
difficulty, because the text did not follow the usual form. ,- He 
found paragraph 5 unsatisfactory and had only been able to join in 
the consensus by considering ,that it was clearly un~erstood that 
the words f1 applicationof the ,Conventions and of the present 
Protocol a meant their full, and complete application. 

72. If a vote bad been taken s his delegation would have had to 
abstain at lea~t on the two provi~ipns he had mentioned. 

73. Mr. KUNUGI (Japan) said that,pis delegation for~saw some 
practical difficulties, at, the stage of: implementation) ffall the 
provisions of paragraph 4 : were ad9pted by the Conference. 
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74. Some of the matters concerned came within the province of 

political responsibility, in that decisions rested with the Heads 

of State or Governments. Other difficulties arose from the fact 

that the implementation of those texts would run counter to the 

basic principle "nulla poena sine lege"; that consideration would 

apply for instance to ~unjustifiable delay in repatriation of 

civilians". 


75. According to the provisions of the fourth Geneva Convention 
(Article 134) ~ the High Contracting Parties would \: endeavour" to 
ensure the return of all internees; there was no question~ however~ 
of forbidding any delay in the repatriation of civilians. 

76. He wished to place on record his reservations on paragraph 5 

of article 74. Although the question had been debated at length~ 


in the "l-Jorking Sub-Group and in Working Group A ~ his delegation was 

not clear about the meaning of that provision or the need for it to 

appear in draft Protocol I. It had therefore had some difficulty 

in accepting the text of paragraph 5, although it had not wished to 

stand in the way of a consensus. 


77. Mr. BLIX (Sweden) said that~ if article 74 as a whole had been 
put to' the vote 9 his delegation would not have been able to vote in 
favour of it. It was clear that few delegations found the article 
satisfactory; that was perhaps a sign that a reasonable compromise 
had been found. He understood that States might want to have a 
relatively narrow definition of offences that would justify universal 
jurisdiction and extradition; but the list should have been built 
on a consistent philosophy of what should generally be regarded as 
grave breaches rather than on pure political expediency. 

78. His delegation was much concerned about the absence of reference 
to a variety of breaches, especially of some rules of combat, which 
his delegation considered serious. There was an incongruence 
between various elements included in the list, some being not of 
major importance, while other more importapt elements were missing. 

79. In view of the deficiencies in the list, it seemed necessary 
to stress that the significance of the label "grave breaches" was 
chiefly to make such breaches extraditable offences for which there 
was universal jurisdiction. That must not be used as a ground for 
pretending that other breaches were insignificant. Indeed, States 
would be obliged to ensure good-faith implementation of all the 
rules of Protocol I and to provide for sanctions regardless of 
whether or not the breaches were grave. If States felt that the 
provisions of Protocol I were not sufficiently clear they could 
clarify them in their national legislation. 
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80. Mr. de BREUCKER (Belgium) pointed out that grave breaches 
implied a certain degree of criminalint.ent and wi:!re clecu?lY 
corrunitted in violation of the Geneva;Conventions and Protocol I. 
In addition to breaches, the material and mor.al fac,tors together 
must give sufficient grounds for indict~~nt in relation to the 
prohibitions listed in the Protocol. In other words, the text of 
article 74 should be half-way between the provisions of the Protocol 
to which it referred - as stated in paragraph 3 - and what, States 
would have to insert in their penal cOdes~ Moreover, t~e t~xt 
should be specific enough to be used by universal jurisdiction. 
Hence' the need for strictness in terms, a need which had. been 
respected in paragraphs 1, 2 and 3, but less in paragraph 4, 
especiallY,in;,suJ;:l-paragraph (~)~ the wording of which was not 
sufficientl¥,' clear"t()allo\IT individuals guilty of discriminatory 
practic&s tb be,cha~ged. 

81. His delegation would have preferred the alternative text 
appearing in paragraph 7 of the Notes (CDDH/ I132 4 ) • 

82. With regard to paragraph 4 (d), once it had been decided to 
protect historic monuments and places of worship, it had seemed 
necessary to determine in what conditions their deliberate 
destruction would really be a grave breach. The reference to a 
special arrangement within the framework of a competent inter
national organization seemed appropriate. His delegation:regarded 
that as an allusion to the United Nations Educational, Scientific 
and Cultural Organization and to the 1954 Hague Convention for the 
Protection of Cultural Property in the Event of Armed Conflict. 

83. Similarly, the application of the concept of a grave breach in 
depriving a person protected by the Geneva Conventions of his right 
to fair trial merited unconditional support and was in line with 
his delegation's proposals on the same subject in Committee III. 

84. Lastly, the use in paragraph 5 of the expression llwar crim,=s1i~ 
which was out of place, could in no way interfere with the 
application of the four Geneva Conventions of 1949 and Protocol I, 
or deprive anyone of the benefit of those instruments. 

85. Mr. GRAEFRATH (German Democratic Republic) said that, although 
he was in favour of adopting a system of repression valid for all 
Parties to the Protocol, he noted that the breaches listed in 
article 74 included only certain grave violations and left out 
other important cases. He had been able to accept the consensus on 
paragraph 5; for his delegation, war crimes were war crimes, whether 
the rules invoked were those of The Hague Convention or those of 
the Geneva Conventions. 
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86. Miss EMARA (Egypt) said that her delegation had joined in the 
consensus in a spirit of compromise. It would have preferred the 
categories protected by article 65 of draft Protocol Is with the 
exception of nationals of a party to the conflict, to be included in 
paragraph 2 of article 74. 

87. Her delegation had reservations concerning paragraph 3 (£). 

The text would have to be interpreted in such a way as to take 

account of the provisions of article 49, adopted by consensus by 

Committee III. Attacks against works and installations containing 

dangerous forces constituted a grave breach when they caused severe 

losses among the civilian population or the destruction of 

civilian objects. 


88. Il)"ith regard to paragraph 3 (f) ~ her delegation recognized as 

distinctive emblems only those specifically mentioned in the Geneva 

Conventions and the Protocols. 


89. Mr. ALEXIE (Romania) said that he had supported article 74 
because he thought that it would help to reinforce the protection of 
victims against an aggressor. The article did not cover all 
categories of grave breaches; however, and, since national legislation 
took precedence. the text should not conflict with municipal law. 

90. In adopting a common attitude; the members of the Committee 

were contributing to co-operation between States. 


91. ~1r. FERRARI BRAVO (Italy) said that he had joined in the 
consensus on article 74, which was the fruit of a difficult compro
mise. He associated himself with those who had cong~atulated the 
Chairman of the Working Sub-Group and the Rapporteur. 

92. Article 74 was not wholly satisfactory; it would be difficult 
to introduce the provisions of paragraphs 4 (a), (b) and (c) and 
paragraph 5 into the national law of some countries. However, his 
delegation supported that acceptable compromise. 

93. Paragraph 4 (d). the text of which had been altered several 
times. \'TaS an important affirmation of principle for the future. 

94. Mr. PILAVACHI (Greece) said he had joined in the consensus on 
article 74 but would like it to be made clear that the provisions of 
paragraph 5 would not be prejudicial to Protocol I. 

95. Mr. ]\ULLER (Canada) recognized that Working Group A had drafted 
article 74 with great care. He had been able to join in the 
consensus although not without some misglvlngs: the provisions of 
paragraph 4 in particular contained elements which reflected the 
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political realities of the present-day world and it would be 
difficult to introduce such rules of law into national legislations. 

96. He particularly wished to ,.associate himself with the 
Netherlands representative's observations concerning paragraph 5. 

The. ,meeting rO.se at 6 p. m. 
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SUNMARY RECORD OF THE· SIXTY-SECOND MEETING 

held on FridaY9 4 June 1976, at 12.5 p.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOL II (continued)* 

Report of Working Group B (CDDH/I/323) 

Article 36 - Measures for execution (concluded) 

1. Mr. OBRADOVIC
/ 

(Yugoslavia), Chairman of Working GroupB, 
said that all the Oorrections made to the text of the report at 
the meeting of the Drafting Committee which had just ended had 
been noted and they would be faithfully reproduced in all the 
languages. 

2. He read out the text approved by Working Group B for 
article 36: 

"Each Party to the conflict shall take the necessary 
measures to en~ure observance of this Protocol by its 
military and civilian agents and persons subject to 
its supervision." 

Articl~ 36 was adopted by c~nsensus.l/ 

Article 37 - Dissemination (res'tin1ed from the fifty-ninth meeting) 
/ .

3. Mr. OBRADOVIC (Yugoslavia), Chairman of Working Group B, 
read out the text of article 37 as approved by Working Group B: 

Ill. The High Contracting Parties undertake to dissem
inate the present Protocol as widely as possible in 
time of peace, and in particular to include the study 
thereof in their programmes of military instruction, 
and to promote the study thereof by the civilian 
population, so that it may become known to the armed 
forces and to the civilian population. 

"2. In time of armed conflict, the parties to the 
conflict shall take appropriate measures to bring the 
provisions of the present Protocol to the knowledge of 
its milit.ary and civilian agents -and persons subj ect 
to its control. iY 

* Resumed from the fifty-ninth meeting 
1/ For the text of article 36 as adopted, see the report of 
Committee I (CDDH/234/Rev.l, para. 106). 
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4. Mr. CALERO_RODRIGUES (Brazil) drew the Committee's attention 
to a difference between the wording of the English and the French 
texts, which created a difference of substance. Thephrase 
!ides Ie temps de paix 91 in paragraph 1 of the French text implied 
that the Protocol would be disseminated, not solely in time of 
peace, whereas the English phrase ¥lin time of peace" might give 
the impression that there was no obligation to disseminate the 
Protocol in time of conflict. 

5. The CHAIRMAN, replying to a question-by Mr. JOMARD (Iraq), 
said that there was no need to reconsider the substanceot 
article 37; it was merely a matter of translation. 

6. Mr. de ICAZA (Mexico) disagreed; the diffet'ence in the 
wording did- indeed create a difference of substance. He asked 
whether the-same difference occurred in article 72 of draft 
Protocol I~ ~n which article 37 was based. 

7. Mr. KAMMER (Legal Secretary) said that the expression lien 
temps de paix" had been used in the French text of article 72and 
the expression 1iin time of peace H in the English text of that 
article. 

8. Mr. OBRADOVIC" (Yugoslavia), Chairman of Working Group B, said 
that the French text would be brought into line with that of 
article 72. 

9. Mr. CALERO RODRIGUES (Brazil) said that, although his 
delegation thought that it was legitimate to oblige-the High 
Contracting Parties to disseminate the Protocol as widely as 
possible in time of peace, it felt that the ways and means of 
disseminating it should be left to the choice of each Party. It 
therefore asked for a separate vote to be taken on the phrase "and 
in particular to include the study thereof in their programmes of 
military instruction, and to promote the study thereof by the 
civilian population". 

10. Mr. AMIR-MOKRI (Iran) and Mr. JOMARD (Iraq) supported that 
request. 

11. Mr. AMIR-MOKRI (Iran) and Mr. de BREUCKER (Belgium) pointed 
out an error in the French text of paragraph 2: the word "ses" 
should be replaced by "leurs" and the word :lson" bOy "leur" 
Paragraph 2 would then read: 

112. En peri ode de conflit arme, les parties au conflit 
prendront les mesures propres a faire connaitre les 
dispositions du pre~ent Protocole a leurs agents militaires 
et civils et aux personnes soumises a leur controle." 
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12. Mr. MILLER (Canada) pointed out~ similarlY9 the word Hits" in 
the English text of paragraph 2 of article 37 should be replaced by 
i1their:;; the final phrase would then read n ••• of their military 
and civilian agerits and persons subject to their control.". 

13. Mr. TORRES AVALOS (Argentina) said that, in the Spanish 

version of article 37, the word ;iya ii in the expression ilya en 

tiempo de paz'/ in paragraph 1 was superfluous. 


14. Mr. MURILLO RUBIERA (Spain) said that he was against the 

deletion of the word Vl ya;', which introduced an additional shade nf 

meaning. 


15. Mr. de ICAZA (I,lexico) agreed with the Spanish representative. 

It was a matte.r of substance, not simply a question of drafting. 

In any case, the various versions of that article, which were 

based on article 72 of draft Protocol I, must be brought into line. 


16. Mr. GIRARD (France) said that he considered the expression 

!ides Ie temps de paix l1 to be satisfactory in the French text: it 

was better to specify that the High Contracting Parties undertook 

to disseminate the Protocol as soon as possible, without awaiting 

the outbreak of hostilities. To replace that expression by th~ 


term lien temps de paix:: would be to introduce a limitation. 


17. Mr. MURILLO RUBIERA (Spain) agreed that it was a question of 

substance; he was in full agreement with the French representative. 


18. Mr. OBRADOVIC (Yugoslavia), Chairman of v!orking. Group B, 

considered that the expression/len temps de paix:; was sufficient 

since it balanced the term nen periode de conflit arme li in 

paragraph 2. 


19. Mr. CALERO RODRIGUES (Brazil) agreed with the Yugoslav 

representati ve. 


20. Mr. de ICAZA (Mexico) reiterated his preference for the 

retention of the word "'ya';. 


21. The CHAIRMAN put to the vote the deletion of the phrase in 

paragraph 1: "and in particular to include the study thereof in 

their programmes of military instruction, and to promote the study 

thereof by the civilian population'? 


The deletion was approved by 30 votes to 25, with 2 
abstentions. 
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22. Mr·, OBRADOVIC{ (Yugoslavia), Chairman of Horking Group B, read 
o~t article 37 as aMended. 

23. Mr. GLORIA (Philippines) asked to be told the exact significance 
of the words "agents" and "control" appearinp: in article 37, 
paragraph 2. 

" 24. Mr. OBRADOVIC (Yugoslavia) ~ Chairman of \vorkinr; Group B, 
replied that the words were self-explanatory. 

25~ Mr. AL-FALLOUJI (Iraq) said he was against replacing the words 
"its control" by "their control" at the end of paragraph 2. In any 
country, people could be subject only to a single control, since 
there was only one Government. He was therefore unable to join .in 
a consensus on article 37. 

26. Mr. GLORIA (Philippines) made an oral proposal for a slight 
drafting amendment to the last three lines of article 37, 
paragraph 2. 

27. Mr. de ICAZA (r1exico) said that, on principle,. and under 
rule 29 of the rules of procedure, he could neither discuss 
nor decide upon a text which had not been circulated beforehand 
in the various working languages. 

28. Mr. MISHRA (India), referring t() the reservations made by the 
delegation of Iraq, said that he had some reservations on all the 
articles of draft Protocol II. He had raised no objection when 
article 36 had been approved by consensus, because he felt that the 
approval of an article by consensus in Committee did not oblige 
delegations to appr6v~ draft Prot~cQI II. 

29. Mrs. BUJARD (International Committee of the Red Cross), 
replying to the Philippine representative's request for an 
explanation, said that the word "agents" had be~n used in order 
to take into account the special nature of the authorities of the 
insurgent party, who were not repres~ntatives appointed in 
conformity with national legislatinn but self-established de facto 
authorities. 

30. Mr. HUSSAIN (Pakistan) agreed with the representative of 
the Philippines that the text of article 37 should be made more 
explicit, so that it could be perfectly understood by those 
responsible for interpreting and applying it. 
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31. Mr. de BREUCKER (Belgium) said that he was surprised that 
at that advanced stage of the work Committee members should 
indulge in an exegesis of texts on which the Committee was required 
to decide. 

32. The text of article 37 was clear: limilitary agents" had been 
used in preference to ilarmed forces" because the latter term 
covered only Government armed forces, whereas the provision in 
question also concerned disloyal members of the armed forces. 
Similarly, the term "civilian agentsil had been preferred to 
"officials" because, there again, some officials might have gone 
over to the other side. The proper criterion was that of 
responsibility: the term "military and civilian agents" covered 
people with responsibilities in the military and civilian fields. 

33. Mr. de ICAZA (Mexico) supported by Mr. MISHRA (India), moved 
the adjournment of the meeting. 

The motion was adopted. 

The meeting rose at 1 p.m. 
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SUj\iI1'IARY RECORD OF THE SIXTY-THIRD MEETING 

held on Friday~ 4 June 1976, at 3.20 p.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERA'l'ION 0:::;' DRAfT PROTOCOL II (CDDH/1) (continued) 

Report of Working Group B (CDDH/I/323) (concluded) 

Article 37 - Dissemination (concluded) 

1. Mr. HUSSAIN (Pakistan) withdrew the objections he had put 
forward 	at the sixty-second meeting (CDDH/I/SR.62) to the words 

military and civilian agents; in article 37, paragraph 2 


(CDDH/II323) . 

2. The CHAIRMAN took note of the reservations entered by the 

representatives of Incia and Iraq at the sixty-second meeting in 

respect of the proposed text; and said that if there were no other 

objections, he would consider that the text in Question could be 

adopted by consensus. 


11Article 37 was_adopted by consensus.

Article 38 ~ Special agreements (concluded) 

3. Mr. JOMARD (Iraq) maintained the reservations he had entered at 
the sixty-second meeting with respect to article 38 ~CDDH/I/323). 

4. Mr. MUDARRIS (Saudi Arabia) said that he was flatly opposed to 
the proposed text, which in his view could have untold consequences. 
There could be no question of attaching political and military 
obligations to humanitarian law: it must be observed and implemented 
unconditionally. The suggested article, however, ran counter to 
humanitarian law and would stand in the way of general observance of 
the Geneva Conventions and Protocol I. 

5. Mr. NASUTION (Indonesia) maintained his view that article 38 
was unnecessary. Once the High Contracting Parties had signed and 
ratified the Conventions and the Protocol, they would be under an 
obligation to observe them. The entry into force of those 
instruments should therefore be governed by the relevant domestic 
law, and not by agreements or reciprocal declarations. 

11 For the text of article 37 as adopted, see the report of 
Committee I (CDDH/234/Rev.l, para. 106). 
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6. Mr. ABDUL-iViALIK (Nigeria), IV[r. AMIR-rvIOKRI (Iran) and 
Mr. MOHIUDDIN (Oman) wished to be associated with the reservations 
entered by the previous speakers. 

7. Mr. Kun PAK (Republic of Korea) considered that the expression 

1i rec iprocal declarations in article 38 3 was synonymous with joint
fi 

or concerted declarations. Seen in that light, article 38 might 
indeed have serious consequences. His delegation, therefore 9 could 
not but endorse the reservations already entered. 

8. The CHAIRMAN took note of the reservations made by the seven 
delegations which had spoken9 and suggested that the Committee 
should adopt the proposed text by consensus. 

9. Mr. PARTSCH (Federal Republic of Germany) said that his 
delegation would join in the consensus on the understanding that 
l'reciprocal declarations 11 was not taken to mean j oint or concerted 
declarations 3 but declarations made unilaterally and in parallel. 

2/Article 38 was adopted by consensus.

Article 39 - Co-operation in the observance of the present 
Protocol (conclude.d) 
10. Mr. OBRADOVIC (Yugoslavia) 9 Chairman of Working Group B, said 
that Working Group B had given prolonged consideration to 
article 39, but without coming to an agreement. No compromise 
having been reached. the text submitted to the Committee (CDDH/I/323) 
was full of square brackets. It was therefore for the Committee to 
decide whether the article should be kept or not 9 and if so, what 
its terms should be. 

11. Mr. PICTET (Vice President, International Committee of the 
Red Cross) said he wished to refer to article 39 of draft Protocol II 
which had given rise to such complicated debates and the results of 
which caused the ICRC serious concern. 

12. Having taken an active part in the Diplomatic Conference of 1949 
for the Establishment of International Conventions for the Protection 
of Victims of War, he had seen the predecessors of those now present 
solemnly sign the Geneva Conventions and the famous common Article 3, 
which already marked a considerable advance in the development of 
humanitarian law, but which had been only a first step. towards 
protecting the victims of non-international conflict. Should those 
who had succeeded the law makers of 1949 - who deserved well of 
humanity - now take a retrograde step? He did not wish to believe 
that because it would be a deplorable setback and an abdication. 

2/ For the text of article 38 as adopted, see the report of 
Committee I (CDDH/234/Rev.l, para. 110). 
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Humanitarian law must never retreat. It should not be forgotten 
that the present Diplomatic Conference had been convened to 
reaffirm and develop humanitarian law and not to weaken or diminish 
it. 

13. The ICRC 3 in order to perform its difficult and often thankless 
task3 needed a minimum of written legal bases to work on. The text 
of article 39, the draft of which was before the Committee and was 
so full of square brackets, reflected the full debates which had 
taken place and a certain marked interest of delegations, but it 
seemed to the lCRC that it raised real difficulties and, frankly, 
did not give the ICRC satisfaction. 

14. Thus~ a provision calling for the joint agreement of the 

parties to the conflict would paralyse any appeal~ because 

experience had shown how difficult it was - in fact almost imposs

ible - to conclude an agreement during hostilities, especiallY 

between parties that did not recognize one another. In practice 

such appeals had always been unilateral and independent, even if 

following action by the ICRC they finally became concordant. 

Furthermore 3 the lCRC thought that to mention national Red Cross 

Societies was not a happy idea or one likely to facilitate the 

activity of thE' Societies - that was the subject of article 35 

which the Committee would soon examine. 


15. After a careful study, the ICRe had reached the conclusion that 
the proposed text (CDDH/I/323) should be dropped and not put to the 
vote. Rather than a complicated and obscure article and one of 
problematical application, the ICRC suggested that the simple and 
modest wording of Article 3 common to the Geneva Conventions of 
1949 should be used; . An impartia.l humanitarian body, such as the 
International Committee of the Red Cross, may offer its services to 
the parties to the conflict;" out if an even more simple phrase 
was desired - "The ICRC may offer its services. etc. ,; or such as 
that proposed in document CDDH/I/GT/I03: :iThe International 
Committee of the Red Cross may offer its services to the parties 
to the conflict.:: The leRe would have no obj ection to that. In 
short, it was simply a question of confirming the traditional right 
of initiative of the ICRe without imposing any obligation on the 
parties which always remained free to accept or not to accept the 
offer. 

16. The assistance of tLe leRe in applying the Geneva Conventions 
had been recognized for the first time in the Geneva Convention 
of July 27, 1929, relative to the Treatment of Prisoners of War. 
In 1949 such assistance had been mentioned in the four Conventions 
and also in common Article 3 in the case of non-international 
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armed conflicts. Art~cle 5 of draft Protocol I adopted in 

Committee at the second session of the present Diplomatic Conference, 

also mentioned the ICRCand it was hard to understand the absence 

of any mention of the ICRC in draft Protocol II - such disequilib

rium, such silence, could not be explained. 


17. Common Article 3 certainly existed: it had not been weakened by 
draft Protocol II, article 1 of which specified that it did not 
"modify the conditions governing the application of Articl,e 3 
common to the' Geneva Conventions of August 12, 1949." Blit .some had 
deduced that the express mention in draft Protocol 11 of the offer 
of the services of the ICRC was superfluous on the grounds that it 
went without saying - but to quote Talleyrand's dictum - among the 
things that went without saying there were some which went even 
better if they were said. 

18. Indeed~ draft Protocol II expanded common Article 3 
con~iderably - it consisted of40 basic articles instead of one. 
The 'ICRC was mentioned in common Article 3, but did not appear once 
in the Protocol of 40 articles. 

19. Lastly, it should not be forgotten that draft Protocol II did 
not cover all the cases envisaged in common Article 3 - its field 
was more restricted. 

20. He felt .that he could say that during the quarter of a century 
that had elapsed since 1949 the ICRC had not taken advantage of the 
fact that it was mentioned in cow~on Article 3 and had never 
attempted to interfere in matters concerning the sovereignty of 
States. An error had perhaps been made here arid there - that was 
human as in all actions in which man intervened. But that was 
purely accidental. The ICRC had never deviated from its policy of 
neutrality~ its impartiality or its discretion. No one present had 
ever questioned that fact. The ICRC had done its best in the many 
armed conflicts which had broken out in order to relieve distress 
and to assist Governments to solve the delicate problems to which 
detention gave rise. He firmly believed that all States needed a 
moderating and apolitical body and that their interest lay in 
allowing the ICRC to act within its limited sphere of competence. 

21. The ICRC was convinced that its appeal would be heard by all 
delegations which during the course of three sessions had shown 
proof of their spirit of humanity and of their desire to support 
the relief action of the ICRC. He thanked all del~gations f6r 
their understanding. 
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22. The CHAIRMAN said he tnought that as article 39 had been fully 
discussed in Working Group B there was no need to reopen the debate~ 
and inyited. the Committee to take a decision on the ICRC proposal. 

23. Mr. PICTET (Vice President~ International Committee of the 

Red Cross) replying to a question by Mr. HUSSAIN (Pakistan), 

explained that ICRC's.proposal was for the Committee to adopt 

ei ther the provision in paragraph (2) of Article 3 cormnon to the 

Geneva Conventions of 1949, or the more concise wording contained 

in working paper CDDH/I/GT/I03. 


24. Mr. HUSSAIN (Pakistan) said he was prepared to support the 
text contained in the workin8 paper, as it mentioned only the ICRC. 
He wished to take the opportunity of reiterating his country's 
confidence in work of the ICRC with which there was every reason 
to be satisfied. 

25. Mr. de ICAZA (Mexico) said that he had listened to the state

ment by the Vice President of the ICRC with all the greater 

pleasure in that his delegation had submitted in IIJorking Group B a 

proposal whereby the parties to a conflict might call upon the 

ICRe to help in the observance of the provisions of Protocol II, 

and the ICRC might also offer its services to the.parties in 

question. 


26. Nevertheless, the text proposed by Working Group B deserved 
attention. The parts in square brackets were important, 
particularly those referring to national Red Cross Societies. 
Besides, the two alternative texts proposed by the ICRC were to be 
found almost worcl for word in the last sentence of t,he 1:Jorking 
Group's proposal. 

2"{ . Em'lever that might be, the Committee was no longer concerned 
with clscussinc the substance but had to take a decision on whether 
to keep article 39 or not. 

28. The CHAIRHAN, after a brief procedural discussion, ruled that 
the ICRC proposal should be put to the vote, i. e. the text appearing 
in working paper CDDH/I/GT/l03, and asked if anyone wished to 
challenge that decision. 

29. Mr. fHSHRA (India) said he considered that, as the Committee 
no longer had to decide on the draft submitted by IrJorking Group B 
(CDDH/I/323) but on a new text, it should be allowed an interval of 
twenty-four hours before taking a decision. 
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30. Mr. de BREUCKER (Belgium), speaking on a point of order, said 

that the two texts proposed by the ICRC were familiar to all. One 

was an extract from Article 3 common to the Geneva Conventions of 

1949 to which members could easily refer. The other was the text 

reproduced in working paper CDDH/I/GT/I03. The Committee could 

therefore reach a decision in full awareness of what was involved. 


31. Mr. MILLER (Canada), speaking on a point of order, observed 
that the text proposed by the ICRC was not new, since it had already 
been confirmed in the last sentence of· article 39 (CDDH/I/323), 
which had been available to all delegations for several days. 

32. His delegation shared the feelings of concern of the ICRC about 
the text of article 39, submitted by Working Group B. It was indeed 
to be feared that it represented a retreat from what had already 
been achieved in Article 3 common to the Geneva Conventions of 1949. 
Such a retrograde step would be unacceptable. The high spirit of 
humard t.1.rianism in which ICRC fulfilled its task must be reaffirmed 
in Protocol II. The best solution woyld be to reiterate the 
provision relating to ICRC in common Article 3. In the light of 
the Working Group's discussions, however, his delegation 
considered that it would be pr~ferable to vote on the text 
subffiitted in wor~ing paper CDDH/I/GT/I03. 

33. Mr. MISHRA (India) said he wished to object to the procedure 
followed in the discussion. The Committee could not be called upon 
to decide there and then on a text which had not been agreed to in 
th2 Working Group and which, in addition, appeared between square 
bl'2.ckets. Any fresh proposal, if it was to receive proper 
consideration, should be submitted in a document circulated bearing 
a Committee I symbol. Or was it to be understood that all working 
papers were Committee documents and, if so, were they all to be put 
to the vote? 

34. Mr. HUSSAIN (Pakistan), speaking on a point of order, pressed 
for a vote to be taken on the text reproduced in working paper 
CDDH/I/GT/I03 without further delay. 

35. The CHAIRMAN said that all documents produced by the Working 
Group could be considered Committee documents and that, in the 
present case, the vote would concern only the text submitted in 
working paper CDDH/I/GT/I03 and was repeated in the last sentence 
of the text submitted in document CDDH/I/323. Nobody was unaware 
of its purport. 

36. Miss. POMETTA (Switzerland) moved the suspension of the 
meeting. 
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The motion for suspension was adopted by 41 votes t~ 


with 5 abstentions. 


The mee~ing was suspended at 4.20 p.m. and resumed at 4.35 p.m. 

37. The CHAIRMAN, in reply to the point raised by the rep~esentative 
of India, asked the Committee whether it approved his decision to 
put to the vote the text suggested by the ICRC (and repeated in the 
last sentence of article 39 reproduced in document CDDH/I/323): 
"The International Committee of the Red Cross may offer its 
services to the parties to the conflict ii (the word "a l so !; being 
deleted) . 

The Chairman's decision was approved by 23 votes to 22, with 

6 abstentions, 


38. The CHAIRlVIAN put the text of article 39, as amended, to the 

vote. 


Article 39 2 as amended, was adopted by 34 votes to 17, with 

2 abstentions. 2/ 


39. The CHAIm~~N, replying to Mr. Kun PAK (Republic of Korea), 
who explained that his delegation would have preferred to adopt 
the text proposed by Canada and added that his country had consist 
ently supported ICRC's activities, and to Mr. de ICAZA (Mexico) 
on a point of order, reminded the Committee that explanations of 
votes· l'iould be given only on the following Monday, after 
consideration of the reports before the Committee. 

New article 10 (CDDH/225 and Corr.l, CDDH/226 and Corr.2; 
CDDH/I/3l7/Rev.2) (concluded) 

40. Mr. OBRADOVIC (Yugoslavia) Chairman of Working Group B, 
recommended that fhe COlTl..'11ittee should adopt new article 10 
paragraph by paragraph, thus following the same procedure as that 
used at the sixty-first meeting (CDDH/I/SR.61) in dealing with 
earlier articles. 

41. Mr. TORRES AVALOS (Argentina) warned the Committee of the 
dangers of adopting paragraph 2 by consensus, and asked that a 
separate vote should be taken on paragraph 2 (~). 

3/ For the text of article 39 as adopted, see the report 
of COIDrr~ttee I (CDDH/234/Rev.1, para. 114). 
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Paragraph 1 

42. Mr. GLORIA (Philippines) 00inted out that article 10 had no 

title~ and that paragraph 1 would have no point unless it was made 

into a title. The Committee should settle that question before 

referring the text to the Drafting Committee. 


43. The CHAIRMAN explained that the Drafting Committee of the 

Conference was alone responsible for the question of titles. 


44. r'lr. GRAEFRATH (German Democratic Republic) said that ~ if he 
understood correctlY3 the Philippine delegation was proposing that 
paragraph 1 should be deleted and turned into a title. That would 
in fact raise an issue of substance, upon which the Committee would 
have to decide. 

45. Mr. de BREUCKER (Belgium)9 supported by Mr. BETTAUER (United 
States of America)~ observed that titles had no legal force. If 
the Working Sub-Group of which he was Chairman had wished to 
provide a title~ it would quite simply have chosen::Prosecution 
and punishment of criminal offences relating to the armed conflict';. 
In any event~ paragrpah 1 indicated what the whole point of new 
article 10 was a~d there could be no question of deleting it. 

46. Mr. GLORIA (Philippines) said he questioned the validity of 
that line of argument. The Committee could not take the risk of 
adopting the article without a title, since it would be the only 
case in the whole of Protocol II. His delegation had already 
proposed in the Working Sub-Group that paragraph 1 as a whole 
should be turned into a title. 

47. Mr. de ICAZA (Mexico), speaking as Rapporteur~ assured the 
Phillippine representative that his delegation's point of view 
would be recorded in the report of Committee I. If the Committee 
wanted to adopt a title, it could take the title proposed by the 
representative of Belgium; but that would not necessarily involve 
the deletion of paragraph 1. If' the Drafting Committee thought 
the title too long~ it could always change it. 

48. Mr. GIRARD (France) said that he mistrusted long titles 
running over several lines, and suggested the phrase 1YPenal 
prosecutions", which was unambiguous and quite suffieient. 

49. Mr. MILLER (Canada) said that he was in favour of keeping 
paragraph 1 as submitted by Working Group B~ since it had the merit 
of being simple and direct and indicated what the article applied 
to. In the Anglo-Saxon system, anyway, titles never formed part 
of the article itself. But if the Committee still wished to adopt 
a title~ the phrase 'IPenal prosecutions:! would do perfectly well; 
it had indeed been proposed by the ICRe itself. 
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50. Mr. KEITH (New Zealand) welcomed the Canadian proposal and 
agreed ~ith the delegations which wanted to keep paragraph 1. In 
regard to the title 9 the Committe~ might use the title of article 9, 
nprinciples of penal law 17 

3 which covered a wider field than "Penal 
prosecutions [. and was closer to the wording of the various 
paragraphs. 

51. Mr. de BREUCKER (Belgium) agreed with the representative of 

Canada regarding the need for paragraph 1 and reminded the 

Committee that his delegation had requested its inclusion in the 

text. In regard to the title, the French proposal wns the best, 

since it presented the matter from the standpoint of procedure, 

which was in fact the point at which the rules of penal law came 

into play. 


52. Mr. de ICAZA (Mexico) said that he had never requested the 
deletion of paragraph 1, which he regarded as indispensable. The 
sole purpose of his proposal was to avoid a debate on matters of 
drafting. There were too many delegations for the Committee itself 
to be capable of drafting a title. The only solutirn was to adopt 
paragraph 1 as it stood or to suspend the meeting in order to draft 
a new paragraph. 

53. Mr. EIDE (Norway) thought it best for the Committee to decide 

first of all on the text as submitted (CDDH/I/3l7/Rev.2) and then 

to refer the various suggestions about the title to the Drafting 

Committee. 


54. Mr. KUSSBACH (Austria) agreed with the previous speaker anc 
supported the title proposed by the French delegation. If the 
delegation of New Zealand would agree to withdraw its proposal, the 
best course would be to ask the Committee if it opposed the French 
proposal. 

55· Mr. KEITH (New Zealand) withdrew his proposal. 

56. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) considered 
paragraph 1 essential. As regards the title, the Committee should 
not accept any of the proposals submitted by the various dele
gations. At previous sessions it had never taken any decisions on 
the drafting of titles. The best course was to refer the question 
of the title to the Drafting Committee, and to'recot>d delegations' 
observations in the report or in the summary record. 

57. Mr. FREELAND (United Kingdom), noting that a wide variety of 
opinions had been expressed on the title, requested that the text of 
paragraph 1 should be put to the vote and that the Drafting 
Committee's attention should be drawn to the proposals regarding 
the title. 
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58. The CHAIRMAN suggested that the text of paragraph 1 should be 

adopted and that the question of the title of article 10 should be 

referred to the Drafting Committee. 


Paragraph 1 was adopted by consensus z and the question of the 

title of articl~ 10 was referred to the Drafting Committee. 


Paragraph 2 - preamble 

The preamble to paragraph 2 was adopted by consensus. 

Paragraph 2 (a) 

Paragraph 2 (a) was adopted by consensus. 

Paragraph 2 (b) 

Paragraph 2 (b) was adopted by consensus. 

Paragraph 2 (c) 

59. Mr. OBRADOVIC 
", 

(Yugoslavia)9 Chairman of Working Group B, 
pointed out a typing error towards the end of foot-note 1z where 
the text should -read tlof sub-paragraph (c)" and not "of sub
paragraph (d)iI •. He also reminded the Coffimittee that some delegations 
had called for the deletion of paragraph 2 (c) if the words "under 
national or international lawn were retained-:

60. Mr. MURILLO RUBIERA (Spain) suggested that the meaning of the 
words linational law" needed to be more closely defined. Did they 
refer only,,'tonational law in force before the outbreak of 
hostilities and still applicable during the conflict? 

61. Mr. de ICAZA (Mexico), speaking on a point of order, observed 
that the text of paragraph 2 (c) had already been discussed at great 
length. In his opinion the Committee should confine itself to taking 
a decision .on the substance of the paragraphz on the understanding 
that each delegation would be able z when explaining its vote, to 
indicate whether it accepted the wording of the text as it stood. 

62. Mr. GRAEFRATH (German Democratic Republic) proposed that the 
words "under natit'lnal or international law[! should be replaced by 
the words [!according to the applicable domestic or international 
law". 

63. Mr. REIMANN (Switzerland) said that he would not oppose the 
text being put to the vote~ but that he could not agree to the 
proposal by the representative of the German Democratic Republic. 
Since the present debate was not concerned with the substance of the 
text, he would refrain from explaining his position. 
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64. The CHAIRMAN put paragraph 2 (~) to the vote. 

Paragraph 2 (!!,) was adopted by 35 votes to 3, with 

4 abstentions. 


Paragraph 2 (d) 

65. Mr. GLORIA (Philippines) proposed that in the English text of 

paragraphs 2 (d) and (e) the word 11 everyone;1 should be replaced 

by the word "a.i1yone ll

• 

66. Mr. PARTSCH (Federal Republic of Germany) said that the 

Working .Group had decided on the word "everyone" because it was 

generally used in the Geneva Conventions. 


61. Mr. GLORIA (Philipp~a) replied that the word "anyone ii was the 
preferred term in the pepal legislation of civilized countries, 
whatever the t"erm used -in: the. Conventions. 

68. Mr. BLIX (Sweden) supported the proposal by the representative 
of the Philippines, and noted that the representative of the 
Federal Republic of Germany had not in fact objected to the 
proposal. 

69. Mr. RECHETNIAK ~UKrainian Soviet Socialist Republic) said it 
should be made clear that the amendment related solely to the 
English text. 

Paragraph 2 (d) was ~doEted bl consensus. 

Para~raph 2 (e) 


Paragraph 2 (e) was adoEted bl consensus. 


Paras;raph 2 ( f) 


Paras;raph 2 (f) was ad~Eted b~ consensus. 


Paragraph 3 

Paragraph 3 was adopted by consensus. 

Paras;raph 4 

70. Mr. OBRADOVIC 
/ 

(Yug~slavia), Chairman of Working Group B, said 
that some delegations had entered reservations to article 10, 
paragraph 4. 
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71. Mr. MILLER (Canada) said that the text of paragraph 4 
represented a compromise which did not appear to satisfy some dele
gations. In order to avoid a separate vote on s~me of the wording 
in the paragraph~ he suggested~ on the basis of consultations with 
a number of delegations~ that the whole paragraph should be 
deleted and that at the end of paragraph 6 the following sentence 
should be added: "In no such case shall a death penalty be carried 
out until the end of the armed conflict. II 

The proposal was adopted by consensus. 

Paragraph 5 

72. Mrs. LISBOA DE NECER (Venezuela) said that her delegation could 
not associate itself with the adoption by consensus of paragraphs 4 
and 5 concerning the death penalty~ since it was prohibited by the 
Venezue"lan Cons t ..it ut ion . 

73. The CHAIRMAN asked if any delegatil"'ln insisted on a separate 
vote on the words Ii and mothers of young -children 11, which were in 
square brackets. 

74. Mr. KUNUGI (Japan) formally requested that a separate vote 
should be taken on those words. 

The Committee decided to retain the words nand mothers of 
young children!; by 37 votes to 2: with 9 abstentions. 

Paragraph 5 was adopted by consensus. 

Paragraph 6 

75. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said that 
the Russian text did not fully correspond to the English and 
French texts. His delegation would therefore submit a revised 
text to the Secretariat. 

Paragraph 6? with the additicnal sentence proposed earlier 
by the representative of Canada 2 was adopted by consensus. 

Paral:iraph 7 

Paragra:eh 7 was ado!2 ted b~ consensus. 

Paral:iraph 8 


ParaSiraph 8 was ado!2 ted b~ consensus. 
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New article 10 as a whole, as amended, was adopted by 

consensus. 4/ 


New article 10 bis (CDDH/I/302~ CDDH/I/320/Rev.2) 

76. Mr. OBRADOVIC" (Yugoslavia), Chairman of W~rking Group B, said 
that Committee I could not take a decision on the text of the 
article, since Committee III had not yet adopted all the 
provisions in Part V of draft Protocol II. 

77. The CHAIRMAN proposed that the Committee should take note of 
the report of Working Group B. Hhen Committee III had completed 
its consideration of the provisions in Part V, Committee I could 
adopt the text of new article 10 bis. 

It was so agreed. 

78. The CHAIRMAN thanked the members of the Committee for their 
valuable co-operation. 

79. Mr. MILLER (Canada) congratulated the Chairman for having 
enabled the Committee to complete its work successfully. 

80. Mr. de ICAZA (Mexico) and r~r. JOMARD (Iraq) associated 
themselves with the congratulations addressed to the Chairman. 

The meeting rose at 6 p.m. 

4/ For the text of new artiele 10 as adopted, see the report cf 
CommIttee I (CDDH/234/Rev.1, para. 95). 
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SUMMARY RECORD OF THE SIXTY-FOURTH MEETING 

held on MondaYj 7 June 1976 j at 10.15 a.m. 

Chairman: r·1r. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Articles 74 and 76 of draft Protocol 12 articles 36 to 39 and new 

article 10 of draft Protocol II, adopted by Committee I 

(CDDH/I/30b j CDDH/I/317lRev.2, CDDH/I/320/Rev.2, CDDH/I/321/Rev.l, 

CDDH/I/323/Rev.l~ CDDH/I/324) 


Explanations of vote 

1. The CHAIRMAN invited representatives who wished to explain their 
votes on the articles adopted by the Committee to do so. The 
articles concerned were articles 74 and 76 of draft Protocol I and 
articles 36 to 39 and new article 10 of draft Protocol II. 

2. Nr. NGUYEN VAN HUONG (Democratic Republic of Viet-Nam) said 
that his delegation, being too small to split up, had unfortunately 
not been able to participate in the proceedings of. Committee I and 
its Working Groups. He expressed his gratification at the agreement 
reached on new article 74 (CDDH/I!324)j which contained a well 
chosen list of grave breaches of Protocol I. He noted, however, 
that some grave breaches of importance had been omitted. 

3. Referring first to breaches of articles 33, 34 and 46, which 
had been adopted by Committee III at the second session and whose 
purport he described 3 he observed that those articles reaffirmed 
the principles of the Declaration of St. Petersburg of 1868 and of 
The Hague Conventions concerning the Laws and Customs of War on 
Land. The people of Viet-Nam had endured terrible sufferings as a 
result of grave breaches of those principles. The same remarks 
applied to the peoples of Asia j Africa and Latin America, who had 
suffered from colonial~ neo-colonial and racist wars j in which the 
aggressor was inescapably driven to genocide and to violation of 
the principles set forth in those three articles, undeterred by any 
threat of reprisals on the part of peoples who, though weak and 
ill-armed, refused to give in. That type of war was liable to 
recur in the future. In view of the serious omissions from 
article 74~ steps should be taken to remedy the situation at plenary 
meetings during the fourth session. 
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4. He could not, at the present stage in the discussion, call for 
the inclusion in article 74 of certain categories of particularly 
grave acts enumerated in article 650f draft Protocol I, but he 
would refer to the remarks made by the representative of the ICRC 
when introducing the latter article at the forty-third meeting of 
Committee III (CDDH/III/SR.43), concerning lithe inhumane treatment 
all too often meted out to persons who .•• fell into the power of 
the adverseparty~ not to mention the arbitrary manner in which a 
party to the Conflict might easily treat its own nationals should 
they pose a threat to its security ll. Theoivilian population of 
South Viet-Narn had found itself in that situation when in th,e power 
of the .foreignarmyof occupation and puppet rulers. He .described 
the inhumane treatment of those who had refused to submit. Such 
acts should be considered Hgrave breaches". 

5. Article 74 derived its importance from the fact that it was to 
provide a yardstick of modern humanitarian conscience, and the 
legislators on humanitarian law assembled at the Diplomatic 
Conference were responsible for ensuring that the yardstick was an 
accurate one. For that reason~ pursuing the same line of thought 
as, for instance, the Egyptian delegation, which was aware of the 
heavy consequences involved in the possible omission of some grave 
breach, he called upon the Committee to give thought to a form of 
words to be proposed at the fourth session which would expressly 
stipulate that the list of grave breaches set forth in article 74 
was given only by way of illustratioh and was in no way exhaustive. 

6. Mr. DJANGMoun Seun (Democratic People's Republic of Korea) 
said that his delegation had joined in the consensus on article 74, 
and gave its support in principle to paragraph 5 of that article. 
All grave breaches of the Geneva Conventions and Protocols should, 
in fact, be condemned and punished as war crimes, since the most 
seriolis among them were forms of inhuman and degrading treatment, 
which were harmful to the health or to the physical and mental 
state of a human being. Paragraph 5 should be further added to, 
having regard to the fact that deliberate massacres and torture 
were becoming increasingly cruel. In expressing his support for 
paragraph 5, he made specific reference to paragraph 4 <.~) concern
ing apartheid and racial discrimination - deplorable practice 
which should be prohibited. In that connexion, he supported the 
proposals made by the United Republic of Tanzania and Uganda at 
an earlier meeting. 

7. In his view, paragraph 5 of article 74 should adequately 
reflect the aims and wishes of peopl.e/:1 who had suffered ag:,;ression 
by colonialists, imperialists and racists. War crimes like those 
committed by the imperialists during the late war in Korea must 
never be repeated. 
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8. Mr. Kun PAK (Republic of Korea)~ speaking on a point of order, 
said that since the representative of the Democratic People's 
Republic of Korea had spoken about the late war in Korea, he wished 
to exercise his right of reply and reserved the right to do so when 
the explanations of votes had been concluded. 

9. Mr. KUSSBACH (Austria) said he had joined in the consensus on 
article 14 despite some reservations about the feasibility of some 
of its provisions. The point was that the grave breaches covered 
by the article were defined too loosely and vaguely and would be 
bound to have a variety of constructions placed on them, so that 
there would be considerable difficulties in integrating them into 
municipal law and wide divergencies in the decisions given by courts 
in different countries~ which was undesirable. He was particularly 
concerned about paragraph 4 (c) and paragraph 5, but purely from 
the legal aspect, his Government had of course always condemned the 
inhuman and degrading practices of apartheid, to which it was 
firmly opposed. 

10. It was also the legal aspects that concerned him with regard 
to war crimes (paragraph 5), since he considered that two different 
areas were involved - firstly, grave breaches of international 
humanitarian law and, secondly, war crimes coming under the rules 
of war - and it would be difficult to amalgamate them because of 
their structural differences. 

11. With regard to paragraph 3 (c), he approved of the underlying 
idea but thought it regrettable that the principle of proportion
ality should be introduced into the idea of grave b~eaches. 

12. Despite those reservations~ he had joined in the consensus on 
article 14 in a spirit of compromise. 

13. In connexion with paragraphs 5, 6 and 1 of new article 10 of 
draft Protocol II (CDDH/I/311/Rev.2), he pointed out that there was 
no death penalty in Austrian criminal law and that the provisions 
relating to it would have no practical effect on Austrian law. 

14. Finally, he welcomed the adoption of article 39, reaffirming 
the right of the ICRC to offer its services to the parties to the 
conflict~ which was already provided for in Article 3 common to 
the four Geneva Conventions of 1949. 

15. Mr. PARTSCH (Federal Republic of Germany) said that he was 
gratified by the spirit of collaboration and compromise shown by 
delegations even on difficult points. 
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16. With regard to the articles at present being considered, 
article 37 (CDDH/I/323/Rev.l) appeared in a very abbreviated form 
and no longer contained any mention of means of dissemination. 
However, that did not mean that the obligations involved were in any 
way reduced. Since the goal to be achieved was stated, his 
delegation could support article 37. 

17. With regard to article 38, the reciprocal declarations referred 
to did ,not imply any previous -agreement, nor did they need to be 
made simultaneously. The results achieved by 1rJorking Group B 
(CDDH/I/323/Rev.l) showed that parallel declarations would be 
sufficient. 

18. With regard to article 39 (CDDH/I/323/Rev.l), he was convinced 
that the solution finally reached would enable the ICRC to continue 
its valuable work in bringiD§ the parties to the conflict together. 
The new and shorter wording should !Jot prevent parties to the 
conflict from soliciting the services of the ICRC. 

19. New article 10 contained a general clause in the first part of 
paragraph 2 (CDDH/I/317/Rev.2) making it unnecessary to give an 
express indication of all the guarantees laid down in the Inter-
national Covenant on Civil and Political Rights (United Nations 
General Assembly, resolution 2200 (XXI) for a fair trial. \;Then 
ratifying the Covenant his country had felt obliged to make minor 
reservations to Articles 14 and 15 because of existing provisions 
in its Constitution and legislation. He therefore reserved his 
Government's position on the corresponding provisions of draft 
Prcttocol II. 

20. Mrs. CHEVALLIER (Holy See) had joined in the consensus on ne\'J 

article 10 as a whole and in particular on paragraphs 4 and 5 
(CDDH/I/317/Rev.2). She had also voted in favour of removing the 
square brackets, as a step forward in the development of 
humanitarian law. She had not wanted to prevent the adoption of 
that provision by consensus but felt obliged to point out that she 
had accepted it as a lesser evil; the fundamental opposition of 
her delegation to capital punishment was well known. She therefore 
requested that her reservation to paragraphs 4 and 5 of new article 
10 of draft Protocol II should be noted in the record. 

21. On article 39, she had supported the minimum formula in 
document CDDH/I/GT/I03 (subsequently issued as document CDDH/I/330*) 
for procedural reasons. She would much have preferred the oriSir.nl 
ICRC draft or else the text of Article 3 common to the four Geneva 
Conventions of 1949. 
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22. While respecting the reasons for some delegations' reservations, 
she had been moved by the ICRC representative's appeal at the sixty
third meeting (CDDH/I/SR.63) to delegations' humanitarian spirit, 
and was concerned to note that it had not completely prevailed and 
that the solution adopted represented a step backwards from the 
Geneva Conventions of 1949: the present text of article 39 (CDDH/I/ 
323/Rev.l) not only failed to specify that the parties to the 
conflict could appeal to an impartial body such as the ICRCbut also 
omitted any mention of humanitarian bodies other than the ICRC~ so 
that the texts adopted fell short of the 1949 provisions. 

23 •. Far from developing humanitarian law~ the Committee had not 
even reaffirmed it. Her delegation noted the setback with some 
distress~ for from a genuinely humanitarian viewpoint a provision 
as flexible as the one in the original ICRC text should not have 
produced so many reservations. 

24. Mr. de STOOP (Australia) was pleased to have participated in 

the preparation of article 74, which represented a delicately 

balanced consensus between different approaches on grave breaches. 


25. His delegation extended its congratulations to the delegations 
that had helped to draft an article as complex and controversial 
as article 74, and in particular to the representative of Pakistan, 
for the firm and impartial way in which he had steered the Working 
Sub-Group through the most difficult part of its deliberations. 

26.· Although his delegation was satisfied with many aspects of 
article 74~ it felt obliged to express its concern about some of 
the provisions. At the second session of the Conference his 
delegation had submitted an amendment listing breaches of the Geneva 
Conventions and the Protocols that should be consid~J'~d grave 
breaches. During the debates in Working Group A at the current 
session his delegation had been prepared to modify, or even withdraw, 
some of its proposals~ for the sake of precision, clarity of 
expression~ and realism. He feared, hO\,lever, that soine of the 
provisions o·f the agreed text of article 74 were not only vague and 
impracticable, but also quite removed from the most basic principles 
of criminal law shared by a large number of countries allover the 
world. 

27. His delegation considered that any behaviour that could give 
rise to punishment on the basis of universal jurisdiction should, 
among other things, be carefully defined. Not only should the 
nature of the offence be clear to any reasonable person, but the 
subject and object of the offence should also be clearly identifiable. 
In the theatre of war, in particular, it was essential that those 
who participated should know clearly what constituted a grave 
breach of the Geneva Conventions or Protocol I. 
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28. His delegation feared that some. Q.f tve ,provisions in article 74 
did not embody the degree of specificit,y~ss.ential if abuse and 
injustice were to be avoided. It;w:as also concerned because some 
of those provisions were not clearly and. directly related to the 
Geneva Conventions or ·the ProtocoL; despite.cl,aims to the contrary. 
For example 3 paragraph 4· (a) of article 74·was not an accurate. 
reflection of Article 49 01 the fourth Geneva Conv~nti6n of 1949_ 
Another' example was "practices of apartheld li 

, c.overed by paragraph 
4 (c), which were not even mentioned in the Geneva. Conventions or 
dralt Protocol T~ and should' not be deduced from· the exi.sting 
provisions. His delegation, which had strongly condemned apartheid 
in vforking Group A, . adhered to and confirmed that. condenmation. 
However, t.he· introduction of political ideologies ,hatefuT as they 
might' 'be, into the system of grave breaches was not to reaffirm and 
develophumanitarian'law but to distort if. 

29. His delegation would not have been able to support the 
inclusion of 'such provisions if a separate vote had been taken on 
them. Nor could it have supported paragraph 5 of artiC'le 74-, which 
initsvie.w likewise represented a distortion of the Geneva 
Conventions and gave an explicit political and emotional coloration 
to every grave breach. .His delegation had not asked for a separate 
vote 6neach of those provisions solely because it did not wish to 
upset protracte~and delicate negotiations~ the product of which 
was'enshrined in article 74. He could onty express his hope that 
the articl.ewould· be interpreted and: applied as rationally as 
possible, and with as much concern for the rights of persons accused 
of war crimes as rqr their victims. Greater precision would give 
better protection both to victims of grave breaches and to those 
alleged to have committed them. 

30. Mr. NASUTION (Indonesia)~ explaining his delegation's vote on 
the report of Working Group B;(CDDH/I/323/Rev.l)j said that he had 
difficulty in accepting certain prov:lsions of draft Protocol II. 
Like allotherindepehdent Statesj Indonesia adhered to the 
principles of sovereignty,te-rritorial integrity, non-intervention 
and other principles ·of international law . Many provisions 
relating to those princ-iples were embodied in its national laws. 

31. Therefore his delegation found that new article 10 (CDDH/I/317/ 
Rev.2), which thus far had not been given any title, dealt with a 
principle. not famil.iar in the' penal la~ of Indonesia. ~10reover, 
article 10 bis.(GDDH/I/329/Rev. 2), even without a title, stated 
that the provisions of PartsLI, III and V of draft Protocol II 
must not.be violated "even in respOJjlSE;:, to a ;violation of the 
provisions of the Protoce-l il His delegatiqn regretted that it bad• 

serious reservations to both those articles. 
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32. Regarding article 37~ he said that his delegation had 6uppor~ed 
the proposal made by Brazil at the sixty-second meeting (CDDH/I/SR. 
62) to delete the phrase "and, in particular~ to include the study 
thereof in their programmes of militaryins.truction and to 
encourage the study thereof by the civilian population"; it 
appeared unnecessary, since only a State was competent to provide 
for such a procedure in its legislation. 

33. His delegation also entertained reservations to article 38, 
since it appeared superfluous for a High Contracting Party to bring 
into force all or part of the provisions of the Geneva Conventions 
and Protocol II by means of agreements or reciprocal declarations. 

34. For article 39, Indonesia supported the compromise text, namely, 
the last sentence of the text in document CDDH/I/323/Rev.l, "The 
International Committee of the Red Cross may also offer .its services 
to the parties to the conflict". The new text was an improvement 
on Article 3 common to the Geneva Conventions of 1949. 

35. He had some doubts about the role of humanitarian bodies other 

than the ICRC, but could accept the role of the ICRe, in addition 

to the national Red Cross Societies, in the carrying out of 

humanitarian tasks. 


36. However, he wished to state for the record that his delegation's 
vote in no way reflected its position with regard to draft Protocol 
II as a whole. 

37. Mr. BEAT de FISCHER (Observer for the Sovereign Order of Malta), 
speaking at the invitation of the Chairman, said he had actively 
participated in the work on the protection of cultural objects. He 
noted that the terms "safeguard", "protect" and "respect" were used 
in the Geneva Conventions and the Protocols for both persons and 
cultural objects without distinction, and he considered that the use 
of the terms should be more specific according to whether they 
applied to persons or objects. 

38. Mr. de BREUCKER (Belgium) welcomed the adoption of article 39 
in a form that reproduced, to the benefit of the ICRe, the provision 
concerning that organization in paragraph (2) of Article 3 common 
to the Conventions. The drafting of the provision had raised no 
small difficulty, and in the Sub-Group his delegation had submitted 
a.draft text of which the first lines reproduced the text of 
Article 3. The final wording adopted, referring only to the ICRC, 
should be interpreted as an expression of thanks to that humanitarian 
organization, and a formal recognition of its unique competence. 
However~ paragraph (2) of common Article 3 of the Geneva Conventions 
would, of course, continue to apply, as would Article 3 as a whole. 
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39. Turning to new article 10 on penal prosecutions, he said that 
he welcomed the adoption or the text (CDDH/I/317/Rev.2) resulting 
from the amalgamation of earlier proposals 3 new proposals and 
elements borrowed from the International Covenant on Civil and 
Political Rights (United Nations General Assembly resolution 2200 
(XXI». He regretted that it had not been possible to give a 
precise formulation in the article of the rule non bis in idem. 

40. Mr. FRE'ELAND (United Kingdom) said that his delegation had 
been able to join the consensus on paragraph 5 of new article 10 of 
draft Protocol II. However~ the addition of the reference to the 
death penalty in that paragraph had not been without concern to the 
United Kingdom delegation. Had the matter been pressed to a vote, 
he would have had to abstain. The United Kingdom had for many years 
taken the view that matters affecting the availability of the death 
penalty were for the individual consciences of members of Parliament 
and not for the policy of a Government as a whole. Some members of 
Parliament would not necessarily be persuaded that humanitarian 
principles were best served by the prospects of the death penalty 
being carried out confronting someone for an indefinite period. 

41. His delegation had adopted a similar approach to paragraph 4 of 
new article 10 although its difficulties there had gone further. It 
had voted against the inclusion of the reference to limothers of 
young children". 

42. He reminded the Committee that in the United Kingdom the death 
penalty had been abolished except for treason. The United Kingdom 
delegation had also withdrawn its reservation to Article 68 of the 
fourth Geneva Convention of 19L~9 concerninG the imposition of the 
death penalty in occupied territory. But the form of words now 
included in paragraph 4 had caused particular concern to his 
delegation as a result of the departure from the wording of Article 
6 of,· the International Covenant on Civil and Political Rights. 
That wording represented the full extent of agreement which it had 
so far been possible to achieve among the international community in 
that field. Article 6 of the Covenant in referring to pregnant 
women was clear and precise. The same could not be said of the 
p~a:se-"mothers of young children" because of the uncertainty about 
the, exact meaning of the words "young children". That was surely 
an area in which precision was desirable. 

43. Nor was his delegation persuaded of the humanitarian 
justification for extending that protection to mothers and not to 
other persons who might have the care of young children. 
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44. For all those reasons his deleGation had expressed serious 
doubts in the \lorkin2; Group ~ in company \'rith other deleu;ations about 
the addition of the words in question and had felt constrained to 
vote aGainst their inclusion when the vote had been taken in the 
Conunittee. 

45. Mr. MARTIN HERRERO (Spain) said that his delegation maintained 
the reservations it had expressed concerning article 74 of draft 
Protocol I and new article 10, and articles 10 bis and 39 of draft 
Protocol II. He had joined the consensus in a spIrit of conciliation 
and because Spain objected to some aspects only of the provisions 
which had been adopted. 

46. His delegation nevertheless reserved its right to critic~ze, 
at a plenary meeting of the current session or of the fourth session, 
the methods adopted in Working Group B~ in the Committee and in 
relations between the two, which, in his view, could seriously 
affect the meaning and scope of the consensus. 

47. Mr. OBRADOVIC (Yugoslavia) pointed out that the Conunittee. had 
adopted only seven articles at the current session. The subjects 
considered had admittedly been most complicated and the adoption of 
virtually all the provisions by consensus was quiteencQuragirig. 
The Conunittee would nevertheless do well to quicken its pace at the 
fourth session in 1977. 

48. His delegation had had no difficulty in supporting the articles 
which had been adopted. The provision concerning grave breaches 
(article 74) was far from perfect, particularly as far as the 
drafting was concerned, but it was satisfactory on t-he whole. His 
delegation had hoped that the list of grave breaches would include 
thB illegal use of methods and means of combat and had supported the 
proposal made by the Philippine representative at the sixty-first 
meeting (CDDH/I/SR.61) to that effect. The Conunittee's decision 
left the matter open and Yugoslavia would continue to follow it with 
great interest. 

49. The reference to article 42 bis in paragraph 2 of article 74 
strengthened and filled out that .article very nicely. It was also 
important that in the text violations of Article 49 of the fourth 
Geneva Convention of 1949 and discriminatory practices against 
protected persons, such as apartheid, were regarded as grave 
breaches, the more so as such practices still existed·in the world 
today. Paragraph 5 removed all ambiguity on that score. Under it 
grave breaches of the Geneva Conventions and of the Protocol were 
to be regarded as war crimes. As far as his delegation was 
concerned, the concept of war crimes was quite clear in the light 
of the NUrnberg Charter and the subsequent development of 
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international law. Under Yugoslav law all grave breaches of' the 
Geneva Conventions were regarded as war crimes. His delegation was 
theref'ore happy to note that a majority of' the Committee shared that 
view and that the last paragraph of article 74 was quite clear on 
the subject. 

50. llir. JOMARD (Iraq) expressed reservations concerning article 10 
bis. Its provisions were at; variance with a number of' existing 
regulations in the domestic legislation of some countries. 

51. Mr. MOHIUDDIN (Oman) said that, while he f'ully appreciated 
ICRC's humanitarian work~ article 39 of' draft Protocol II was 
unnecessary as long as Article -3~ common to the four Geneva 
Conventions of 1949, remained in force. 

52. H& welcomed the adoption of article 74 of draft frotocol I. 
The list of grave breaches~ While neither complete nor satisfactory 
to all delegations~ nevertheless represented a remarkable achieve
ment. 

53. Mr. ,TORRES AVALOS (Argentina) said that his delegation had 
been in favour of draft article 74 submitied by the ICRC, while 
believing, that the wording could be improved through amendments 
submitted to the' Committee. The discussions in Working Group A had 
shown how difficult it was to arrive at a minimum general agreement, 
by reason of the diversity of legal concepts and of political 
positions. Although the text adopted was not perfect, it none the 
less appeared to be acceptable. 

54~ The Argentine delegation had certain reservations on the text 
0:1' paragraph 2 (c) of new article 10, since the term "national law" 
could not fail to induce serious confusion when the provision came 
to be applied. It was indeed unlikely, that a Government which was 
a party to a non-international conflict, would r~cognize the ideas 
of rebels as "national law". The Argentine delegation's reservations 
referred only to that point, since it unreservedly upheld the 
principle nullum crimen sine lege, which was an axiom of criminal, 
law and repre~ented a fundamental step forward in contemporary
jurisprudence. '. 

55. Mr. ABI-SAAB (Egypt) said that, although he had voted for the 
proposal set out in document CDDH/I/GT/103~ he would have preferred 
to see the formula of Article 3, common to the four Geneva 
Conventions of 1949, re-stated in article 39. 

56., .'Oert,ain delegations had voted against the propo!3al precisely 
because of its d:i,.vergence from Article 3. But as the armed conflicts 
covered by Protocol II were merely a species of those covered by 
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Article 3, he considered t.hatArticle 3 applied to them as well, 

including the paragraph in question. 


57. Mr. ORTEGA JUGO (Venezuela) said that his delegation would 
have abstained if article 38 had been put to the vote, for the 
mention of "agreements or mutual declarations" (CDDH/I/323/Rev.l) 
was tantamount to granting the status of belligerents to irregular 
armed groups acting on the fringe of the law in an endeavour to 
overturn legitimate Governments. The only possible way of changing 
the political system in any country was by popular elections and 
general consent. In any case, the legislation of Venezuela included 
protective rules derived from principles of humanitarian law 
already contained in draft Protocol II. 

58. The Venezuelan delegation had voted against article 39 of draft 
Protocol II, which in its opinion should be deleted. Nor did it 
approve the recapitulation in that article of some of the final 
provisions of Article 3 common to the Geneva Conventions of 19LJ9. 
It was pointless to repeat them in draft Protocol II when they 
already appeared in the Conventions. In any case they had formed 
part of the legislation of Venezuela for the last twenty years. The 
Venezuelan delegation entertained serious doubts as to the impact 
that the text would have. At the same time it would like to express 
its deep respect for the ICRC, which had already done so much good 
to mankind in every conceivable circumstance. Venezuela had always 
called upon the Venezuelan Red Cross, which provided every guarantee 
of efficiency and impartiality. 

59. In regard to new article 10 (CDDH/I/3l7/Rev.2) of draft 
Protocol II, he explained that his delegation had abstained from 
voting on paragraphs LJ and 5, because the death penalty had been 
abolished in Venezuela more than 100 years ago. The Venezuelan 
delegation was therefore unable to approve any provision which 
recognized the right to pronounce sentence of death. 

60. Mr. BRING (Sweden) explained that his delegation had joined in 
the adoption of article 76 by consensus, though it did not wholly 
approve the text. It failed to see why it had been necessary to 
make a distinction between "repression" and iisuppression". 

61. In regard to the second paragraph of article 76 (CDDH/I/32LJ), 
it had been essential for the Conference to reach consensus on a 
provision that reaffirmed and developed the principle of 
responsibility of superiors for breaches committed by subordinates. 
A principle of that kind had played a role during the NUrnberg 
trials and had been further elaborated at the trial of General 
Yamashita, which however, had been held 3 not under the auspices o£ 
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the International Military Tribunal for the Far East, but by a 
national military tribunal. T1:.at second judge"lent had~ moreover, 
had a considerable impact on international criminal law, and inter
national reaffirmation of the principle was beyond doubt desirable. 

62. One of· the rea,sons for including the concept of negligence in 
the second paragraph of article 76 w,as a practical one.', It would 
often be extremely difficult in practice to prove that a commander 
actually knew what was going on, which would deprive the provision 
of some of its deterrent effects. It would have been desirable that 
a commander should be held responsible for· acts which he, as a 
conunander j should ..know ·were taking place. If he were made 80 

responsible, there would be an inducement for the commander to 
ensure that he was at all times kept fully informed and there9Y 
enabled to prevent breaches. 

63. The words "or had in fbrmation which enabled them to conclude il 

were so restrictive that negligence on the part of' the commander 
was not prevented. The same difficulties of proof would remain. 
The Swedish delegation would have preferred a wording more in line 
with the original United States amendment (CDDH/I/306), where the 
wording used was "or should reasonably .have known". 

64. Mr. SAARIO {F-inland) expressed his satisfaction that the 
Committee had been able finally to reach a consensus on such a 
controversial issue as that covered by article 74. That result gave 
evidence of the spirit of co-operation which had prevailed. 
throughout the Conference. 

65. Although the Finnish delegation had joined the consensus, it 
was not fully satisfied with the final wording of the article. In 
its opinion some of the breaches mentioned ought not to have been 
included among,· "grave breaches",. because of the consequences which 
might ensue. On.th~ other hand there were some breaches which 
constituted a serious menace to the civilian population and which 
ought therefore to have been included in the list of "grave 
breaches". In regard to the use of prohibited means and methods of 
combat~ the Firinish delegation hoped that it would be possible to 
include breaches of that prohibition in article 74 at thefburth 
session of th~ Conference. 

66. The motives for adopting the hum~nitarian principles set out 
in article 74 paragraphs 4 (a), (b) and (c) were fully understood. 
It was doubtful~ however, wh~ther-those sub-paragraphs were drafted 
in sufficiently precise terms to allow of implementation in 
practice. Some of the breaches were describ~d i~ such vague terms 
that it w6uld be difficult to transpose them into national laws 
an indispensable condition for their applicatlon under criminal law. 
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67. Despite all those difficulties~ however, the Finnish delegation 
welcomed the fact that the Committee had succeeded in reaching a 
consensus on such a difficult subject and that the difficulties 
which remained were not insurmountable. 

68. Mr. GIRARD (France) explained that his delegation had expressed 
certain doubts 6n paragraph 3 (d) of article 74 regarding 
demilitarized zones, that it had not joined in the consensus on 
paragraphs 4 (a), (b) and (c); and that it had publicly stated its 
own interpretation of paragraph 5. It was not opposed to the 
consensus on the article as a whole, but it had clearly stated that 
if a vote had been taken it would have abstained. He also explained 
that his delegation could not take a definite stand on article 74 
until that article was submitted in its final form. 

69. Mr. BIALY (Poland) said he attached great importance to article 
74. It was the task of the Conference not only to reaffirm but 
also to develop, the provisions of the Geneva Conventions of 1949 
and the Committee had certainly succeeded in that task, partic~larly 
by agreeing to regard grave breaches as war crimes. That provision 
was fully in accordance with international law and with the 
Convention on the Non-Applicability of Statutory Limitations to War 
Crimes and Crimes against Humanity, adopted in 1968 by the General· 
Assembly of the United Nations (resolution 2391 (XXIII». His 
delegation WeS particularly satisfied with the provisions of 
paragraph 4 (c), concerning apartheid and inhuman and degrading 
practices based on racial discrimination, and with those of para
graph 4 (d), dealing with attacks on historic monuments and places 
of worship. 

70. It was unable, on the other hand, to support article 39 of 
draft Protocol II. In its existing form that article clearly fell 
short of common Article 3 of the Geneva Conventions of 1949 which 
also ce~lt with non-international armed conflicts. His delegation 
regre~ted, furthermore, the failure to include any reference to the 
national Red Cross societies, which were the bodies that could 
render most service to the parties to a non-international conflict. 

71. r·lr. MILLER (Canada) said that he, too, considered it encouraging 
to find that the Committee had been able to adopt by consensus the 
articles before it. He paid a tribute to the Committee Chairman 
and to the Chairmen of Working Groups A and B and Sub-Groups which 
had made that possible. 

72. His delegation's position on article 74 would depend on the 
form that article finally assumed, for it had some doubts as to the 
wisdom of including an article relating to the use of certain 
methods of combat and certain weapons. It was grateful to the 
Philippine delegation for not pressing its amendment pending such 
time as the decisions of the Ad Hoc Committee on Conventional 
Weapons bec~me known. 
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73. With reference to new article 10 (CDDH/I/317/Rev.l)~ he was 
pleased to note that, ~nder paragraph 55 a death penalty could not 
be carried out until the end of the armed conflict. 

74. In implementing article 36 (CDDH/I/323/Rev.l)J his Government 
would have to take account of the legal systems applied by the 
Federal Government and by the provincial administrations. 

75. His delegation took article 39 (CDDH/I/323/Rev.l) to mean that 
Article 3 common to the four Geneva Conventions of 1949 would apply 
in all situations in which Protocol II applied, and that the terms 
used in common Article 3 with reference to the ICRC and the other 
organizations would equally apply in Protocol II. 

76. Mr. BETTAUER (United States of America) said that his delegation 
shared some of the reservations concerning article 74 which had 
been expressed by the Belgian, Netherlands and United Kingdom 
representatives, and later by the representatives of Australia and 
Canada. His delegation had participated in the adoption by consensus, 
however J because it thought the article as a whole was generally 
acceptable. 

77. Mr. de ICAZA (Mexico) said that his delegation had participated 
in the consensus'on article 74 because it considered that if an 
acceptable text was to result, concessions must be made by the 
delegations representing various trends of thought. He regretted, 
however, the inclusion in para~raph 3 (e) of the principle of 
proportionality, for it would limit the-scope of paragraph 3 (c), 
on installations containing dangerous forces. His delegation had 
endorsed article 74J on the understanding that at the fourth 
session of the Conference Committee I could reconsider the 
possibility of including prohibited forms of combat among grave 
breaches, in the light of the work of the Ad Hoc Committee on 
Conventional Heapons. 

78. As to article 36, 39, new article 10 and 10 bis of draft 
Protocol II, the fact that his delegation had taken part in the 
discussions and work on them was without prejudice to its position 
on draft Protocol II as a whole. 

79. His delegation had abstained from voting on paragraph 2 (c) of 
new article 10, becau.se the notion of 'Inational law" was vague-; and 
no clear idea of it had emerged from the debate. 

80. His delegation had opposed the adoption of article 10 bis, 
because it introduced the notion of reprisals in internal conflicts, 
which was unacceptable. 

http:becau.se
http:CDDH/I/SR.64


- 319 - CDDH/I/SR.64 


81. As to articles 36 to 39 of draft Protocol II it was his 
delegation's understanding that they contained nothing which limited 
the scope of article 4 of that Protocol or could be construed as 
authorizing interference in a State's internal affairs. 

82. Mr. KUNUGI (Japan) explained that his delegation had voted 
against the inclusion in new article 10~ paragraph 5, of a provision 
prohibiting the imposition of the death penalty on iimothers of 
young children". It did not consider the inclusion of such a 
provision in the Protocol desirable. It also considered that 
difficulties of implementation would arise in connexion with such a 
vague term as "young children". It was to be hoped that if that 
idea was finally adopted by the Conference, the terms of the 
provision would be made more precise. 

83. Mr. DIXIT (India) reserved his delegation's right to explain 
its position on article 39 of draft Protocol II at a plenary 
meeting of the Conference, when the report of Committee I was 
considered. 

84. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that 
his delegation had participated in the consensus in favour of 
article 74 of draft Protocol I, as it considered that the provisions 
of the article were of great importance to the development of 
contemporary humanitarian law, and even of international law as a 
whole. In addition, they helped to fill the gaps in the Geneva 
Conventions of 1949 and extended additional protection to the 
victims of armed conflict, particularly the wounded, prisoners of 
war and the civilian population. His delegation accordingly failed 
to see why the terms used in article 74 with reference to war crimes 
should be difficult to reconcile with the concepts of humanitarian 
law. It considered that article 74, which was the end result of 
some complex and difficult work, was a well-balanced text, and that 
any attempt that might have been made to alter it could have had 
unfortunate results. 

85. As to new article 10 of draft Protocol II, his delegation, 
being anxious to facilitate an agreement~ had refrained from opposing 
the deletion of paragraph 4. None the less, it was convinced that 
the text elaborated by Committee I could not be construed as 
enabling war criminals, or those guilty of crimes against peace and 
humanity, to evade severe punishment in any circumstances whatsoever. 

86. His delegation had opposed the adoption of article 39, on the 
already-stated grounds that it considered the article unnecessary, 
since its provisions were already to be found in Article 3 common 
to the Geneva Conventions of 1949. 
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87. Mr. ABDII'oJE (Syrian Arab Republic) said that although his 
delegation had joi-nedthe consensus on article 74-~ it did not 
consider the article altogether satisfactory, since the conditions 
attached to it greatly weakened its scope or rehden~id its 
stipulations inoperative. The reason for that was that~ with some 
delegations, political considerations had prevailed over 
cons.iderations of humanitarian law. That had resulted in the drafting 
of confused texts:l which might well give rise to divergentinter-
pretations, or even leave loopholes. 

88. He reminded the Committee that the second paragraph of article 
76 had been amended at the request of his delegation, which took 
the article to mean that a superior could not be inculpated or held 
penally responsible on the grounds of a presumption. 

89. Mr~ EIDE (Norway) said that although his delegationwelcorned 
the adoption by consensus bf article 74, it still had misgivings 
about the many limitations contained in the list of grave breaches 
and wished to issue a warning against the distortions to which the 
article might give rise in practice. The text should not under any 
circumstances be- construed to mean that breaches other than~_those 
mentioned in the article were unimportant. All breaches should be 
repressed firmly and with-determination, and there was no excuse for 
the authorities concerned not to impose respect also for obligations 
with regard to breaches that were not listed as grave. 

90. It was disturbing to note that the list-of grave breaches did 
not include systematic violations of article 48 of draft Protocol I, 
which was one of the most important articles; relating to protection 
of-the civilian population, and the attacks to which that article 
referred had occurred extensively in the past. So far as concerned 
the proposal made at the sixty-first meeting (CDDH/I/SR.61) by the 
Philippine delegation with a view to the inclusion of violations of 
the prohibition of the use of certain means of combat in the list 
of grave breaches, his delegation welcomed the agreement that the 
issue might be taken up again at the fourth session outside the 
context o~ article 74, possibly in the form of a new article 75. 

91. He congratulated Working Group B which had drafted article 
10 bis and noted with satisfaction that the Committee had decided 
to consider the issue further at the fourth session on the basis of 
paragraph 3 of the Group's report (CDDH/I/320/Rev.2). Finally, it 
was distressing to see how limited the scope of article 39 had 
become; his delegation had far preferred the ICRC draft. Even 
after the adoption of article 39~ however, Article 3 common to the 
four Geneva Conventions of 1949 would continue to be applicable in 
all internal conflicts. 
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92. Mr. GLORIA (Philippines) said that at the sixty-third (CDDH/II 
SR.63) meeting he had drawn attention to the unfortunate absence of 
a title for new article 10 and to the need to make good that 
omission. His comments~ however, had apparently been ignored and 
there was no mention of his suggestion in the report of the Working 
Group B (CDDH/I/3l7/Rev.2). The Corr.mittee would be shirking its 
duty if it left the Drafting Committee to find a title for the 
article; it would also be entrusting the Drafting Committee with 
an additional task which~ with co-operation and understanding, 
Committee I could well perform itself. 

93. In general terms, the main difficulty encountered in the case 
in question a~ose from the fact that, even in the matter of purely 
humanitarian provisions~ too much emphasis had been placed on group 
teamwork, thus relegating the Conference's main objective to a 
secondary role. It was certainly for that reason that difficulties 
had arisen in the drafting of new article 10~ resulting in 
violation of the eleiaentary rules which traditionally governed the 
construction of such articles. ThUS, new article 10 was the only 
article in draft Protocol II without a title; it was also the only 
article which contained an introduction describing its scope 
(paragraph 1), '2ven though, according to the rules of statutory 
drafting, only a complete set of texts needed an introduction 
describing their content. Horeover, neither the Parts nor the 
Sections or Chapters of draft Protocol II were preceded by an 
introduction. Why should new article 10 be treated differently? 
In submitting its proposal, his delegation had been motivated by 
a desire to save the Committ8e cmba:"rassment. 

94. Turning to article 39, he stressed that his fi~m objection to 
the Belgian and Canadian proposals at the sixty-third meeting 
(CDDH/I/SR.63) was based on moral and ethical considerations. The 
true intent of the ICRC was disregarded in the text which had been 
adopted, with the result that article 39 had become a mere replica 
of Article 3 common to the four Geneva Conventions of 1949. That 
was why his delegation had not been able to join the consensus. No 
amount of reasoning could evade the tr'Llth without seriously 
violating the ethics of the leg:).l profession. Since, however, the 
Vice-President of the ICRC had expressed his preference for the text 
which had been adopted~ he would re~rain from raising any further 
objections. 

95. Mr. de ICAZA (Mexico)~ Rapporteu~, said that the Committee had 
decided by consensus that new article 10 should bea~ the same title 
as former article 10, namely, uPenal prosecutions iV 

• 
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96. Mr. GLORIA (Philippines) proposed that new article 10 should 
be entitled "Prosecution and punishment of criminal offences", in 
accordance with the wording used in its paragraph 1. 

97. Mr. de ICAZA (Mexico), Rapporteur, observed that a formal 
proposal had just been made to alter a decision taken by the 
Committee. 

98. The CHAIRMAN suggested a brief suspension of the meeting so 
that an informal ex~hange of views could be held between the 
representative of the Philippines and the Rapporteur. 

The meeting w~s suspended at 12.7 p.m. and resumed at 12.15 p.m. 

99. Mr. de ICAZA (Mexico)~ Rapporteurs said that the exchange of 
views 'had served to clarify the situation. He would see to it that 
the Committee's report accurately reflected the discussion which had 
taken place on the title of new article 10~ by indicating that the 
following three proposals had been made to the Committee: first, 
that the article should be entitled "Prosecution and punishment of 
criminal offences~, and that paragraph 1 should be deleted and the 
other paragraphs renumbered; secondly, that the title of new 
article 10 should be the same as that of former article 10, namely, 
"Penal prosecutions"; thirdly~ that the title of new article 10 
should be the same as that of article 9. The third suggestion had 
been vdthdrawn in favour of the second, and the Committee had decided 
to retain paragraph 1. The Drafting Committee would decide whether 
the article should carry the title suggested under the first pro
posal. 

100. Mr. GLORIA (Philippines) said that he was satisfied with the 
Rapporteur's statement. 

101. Mr. MORENO (Italy) said that he had approved article 74 of 
draft Protocol I as a compromise~ since the preparation of a list 
of grave breaches had been one of the most difficult tasks facing 
the Committee and since no text, obviously, could satisfy everyone. 

102. His delegation, however, could not consider the list which had 
been drawL up as exhaustive. It was also not unlikely that a 
number of difficulties might arise when the time came to introduce 
certain rules, in the form in which they had been drafted, into 
national legislation. 

103. His delegation attached great -importance to the protection 
accorded by article 74, paragraph 4 (d), to historical monuments, 
places of worship and works of art. The Italian delegation had 
been the originator of that article and hoped that it would be 
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interpreted as broadly as possible. Furthermore 9 his delegation 
was obliged to maintain the reservations it had expressed in regard 
to article 74, paragraph 5~ which was out of place in an instrument 
designed to strengthen humanitarian law. 

104. His delegation had willingly associated itself with the 
consensus in favour of the other articles adopted by the Committee 3 
despite slight doubts about the form or substance of some of them. 
It attached great importance to articles 36 3 37 and 38~ and it 
welcomed~ in particular, the compromise which had been reached in 
regard to article 39, which 3 although not fully satisfactory~ 
recognized the praiseworthy role already assigned to the ICRC in 
Article 3 common to the Geneva Conventions of 1949. 

105. New article 10 was not fully satisfactory: if the earlier 
paragraph 4 (CDDH/I/3l7/Rev.2), which mentioned war crimes and 
crimes against humanity, had not been withdrawn at the sixty~third 
meeting (CDDH/I/SR.63), his delegation would not have been able to 
join in the consensus. Even in its present form new article 10, 
which contained a reference to the death penalty~ posed a number of 
problems, since that penalty had been abolished in his country and 
was unacceptable to its legal conscience. 

106. Mr. Kun PAK (Republic of Korea) asked to take the floor in 
order to exercise his right of reply. 

107. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic)~ speaking 
on a point of order~ said that all delegations had the right to 
explain their vote. The representative of the Democratic People's 
Republic of Korea had explained why he had supported: .in particular, 
paragraph 5 of article 74 of draft Protocol I; he had said that he 
had based his views on his country's experience during the Korean 
War 3 but he had not mentioned any country by name. Consequently, 
he (Mr. Rechetniak) questioned the right of the representative of 
the Republic of Korea to replY3 since the statement made by the 
representative of the Democ~atic People's Republic of Korea had to 
in fact contained any element calling for a reply. He therefore 
urged the Chairman to rule that that the request made by the 
representative of the Republic of Korea to take the floor in order 
to make what he alleged to be a reply was out of order. 

108. Tne CHAIRMAN inquired 1!rhether the representative of the 
Republic of Korea would be willing to refrain from speaking. 

109. Mr. Kun PAK (Republic of Korea) said that the representative 
of the Ukrainian Soviet Socialist Republic had been right to state 
that the vote in question had to be explained on the basis of his 
country's experience. Nevertheless 3 in his statement~ the speaker 
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in question had referred on several occasions to "imperialists" 
and to "war crimes". Those were "emotional" terms; thus what was 
involved was not merely an explanation of vote, but political 
propaganda. 

110. In the Korean War the only imperialists were those who had 
committed aggression against his country by unleashing an unprovoked 
armed attack. 

Ill. Mr. KAKOLECKI (Poland), speaking on a point of order, pointed 
out that the representative of the Ukrainiart Soviet Socialist 
Republic had questioned the right of the representative of the 
Republic of Korea t'o take the floor in order to make an alleged 
reply. 

112. Mrs. DARIIMAA (Mongolia) regretted that the representative of 
the Republic of Korea had used the excuse of an-explariation of vote 
in order to make accusations against certain delegations, thereby 
di13turbing the atmosphere of understanding in which the discussions 
had taken place. 

113. Mr. DJANG Moun Seun (Democratic People's Republic of Korea) 
insisted that, in his explanation of vote, he had merely referred 
to his legitimate hopes, as a human being, that the catastrophes 
and suffering caused by the Second It!orld War and by the Korean War 
would not recur. 

114. Mr. PAMIR (Turkey) said that his delegation had followed with 
great interest the progress of the work of drafting the two 
Protocols. In view of the introduction of material and concepts 
which had modified the original'basic text, his delegation associated 
itself with those who had exp~essed reservations concerning the 
Protocols. 

The meeting rose at 12.40 p.m. 
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SUMMARY RECORD OF THE SIXTY-FIFTH (CLOSING) MEETING 

held on Wednesday, 9 June 1976, at 4.10 p.m. 

Chairman: tlJr. OFSTAD (Norway) 

ADOPTION OF THE REPORT OF COMMITTEE I (CDDH/I/332) 

1. Mr. de ICAZA (Mexico), Rapporteur, drew attention to a few 
corrections to be made in the draft report: on the contents page, 
under the heading II Annex ii 

, the words II and amendments;; should be 
inserted after the word lI articles l1 

; in paragraph 3; the number of 
meetings should be amended; in the last sentence of paragraph 4, 
to the list of articles also considered should be added 
article 10 bis of draft Protocol II; the heading ;7Article 74 bis of 
draft ProtoCOl 1 91 

, at present appearing between paragra]!>hs 16 and 
17, should be put between paragraphs 15 and 16; in paragraph 46, 
it should be made clear that the Chairman of the Sub-Group was 
Mr. J. M. Hussain (Pakistan); in paragraph 71, only the new 
sub-paragraph (~) should be placed between inverted commas. Between 
paragraphs 74 and 75, a new paragraph should be inserted, worded as 
follows: "One delegation dissociated itself from the consensus ori 
paragraphs 4 (a)3 (b) and (c); in paragraph 115, the reference 
to new article-78 bIs should-be deleted and a reference to 
article 76 bis included; on page 1 of the annex, the references 
to article ~~) aDd (~) should be deleted. 

2. Mr. ABU-GOURA (Jordan)s supported by Mr. EL-FATTAL (Syrian 
Arab Republic), deplored the fact that the Committee's draft report 
had not been circulated in Arabic and asked if the Arabic version 
would be available before the end of the session. 

3. The CHAIRMAN replied that the Arabic version of the draft 
report was being t::.'ans lated and would be available at any moment. 
He invited members of the Committee to consider the draft report. 

I. Introduction 

Paragraphs 1 to 10 

4. Mr. PARTSCH (Federal Republic of Germany) said that he thought 
the reference to article 10 bis of draft Protocol II in the last 
sentence of paragraph 4 mighr-Iead to a certain confusion as the 
situation was not quite the same in the case of article 10 bis as 
in that of the other articles listed. It WOUld, therefore, be 
preferable to say liThe Committee will have to' gi ve further 
consideration to article 10 bis of draft Protocol II". 

It was sn agreed. 
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5. Mrs. DARllMAA (Mongolia) drew attention to the lack of 

concordance between the various versions of paragraph 5: some 

referred to articles 63 to 65 and 67 to 69 of draft Protocol I 

while others cited articles 63 to 69. 


6. Mr. de ICAZA (Mexico), Rapporteur, replied that the English 

version which referred to articles 63 to 65 and 67 to 69 was the 

correct one and that the others would be changed accordingly. 


7. Mr. KEITH (New Zealand) suggested that at the eridot 

paragraph 4 relating to article 10 bis of draft Protocol II the 

words "(see paragraphs 97 and 98)" should be added. 


It was so agreed. 

Paragraphs Ito 102 as amended, were adopted. 

II. Continuation of work 

A.Discussion of articles by the Committee. 

Paragraphs 11 to 15 

Article 74 of draft Protocol I 

Paragraphs 11 to 15 w.ere adopted. 

Paragraphs 16 and 17 

Article ,74 bis of draft Protocol I 

Paragraphs 16 and 17 were adopted. 

Paragraphs 18 to 21 

Article 75 of draft Protocol I 

Paragraphs 18 to 21 were adopted. 

Paragraph 22 

Article 75 bis of draft Protocol I 

8. Mr.: de ICAZA (Mexico), Rapporteur, in reply to a comment by 
Mr. HUSSAIN (Pakistan), suggested that the second sentence of 
paragraph 22 should be worded as follows: ilThe Committee examined 
it and referred it to Working Group Ail. . 

It was so agreed. 
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Paragraph 22~ as amended 2 was adnpted. 


Paragraphs 23 and 24 


Article 76 of draft Protocol I 


Paragraphs 23 and 24 l'lere adopted. 

Paragraph 25 

Article 76 bis of draft Protocol I 

Paragraph 25 was adopted. 

Paragraphs 26 and 27 

Article 77 of draft Protocol I 

Paragraphs 26 and 27 were adopted. 

Paragraphs 28 and 29 

Article 78 of draft Protocol I 

Paragraphs 28 and 29 were adopted. 

Paragraphs 30 and 31 

Article 78 bis of draft Protocol I 

9. Mr. GREEN (Canada) pointed out that the last sentence in 
paragraph 31 was somewhat ambiguous as it stood: it was not 
very clear what proposal had been rejected. 

10. After an exchange of views, in which Mr. HUSSAIN (Pakistan), 
Mr. PARTSCH (Federal Republic of Germany), Mr. GIRARD (France), 
Mr. SHELDOV (Byelorussian Soviet Socialist Republic) and Mr. GREEN 
(Canada) took part, Mr. de ICAZA (Mexico), Rapporteur, suggested 
that the last sentence of paragraph 31 should be worded as follows: 
liThe proposal to refer article 78 bis to Working Group A was 
rejected by 29 votes to 23, with 12 abstenti~ns.ii 

It was so agreed. 

Paragraphs 30 and 31, as amended, were adopted. 
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Paragraphs 32 and 33 

Article 79 of draft Protocol I 

Paragraphs 32 and 33 were adopted. 

Paragraphs 34 and 35 

Article 79 bis of draft Protocol I 

11. Mr. HUSSAIN (Pakistan), referring to the second sentence in 
paragraph 35~ pointed out that the ,representative of the ICRC had 
explained its position at the fifty-sixth and fifty-eighth 
meetings~ and not at the fifty-seventh. 

Paragraphs 34 and 35, as amended~ were adopted. 

Paragraphs 36 and 37 

Article 36 of draft Protocol II 

Paragraphs 36 and 37 were adopted. 

Paragraphs 38 to' 40 

Article 37 of draft Protocol II 

Paragraphs 38 to 40 were adopted. 

Paragraphs 41 and 42 

Article 38 of d~aft Protocol II 

Paragraphs 41 and 42 were adopted. 

Paragraphs 43 and 44 

Article 39 of draft Protocol II 

Paragraphs 43 and 44 were adopted. 

B. Results of the work of Working Groups A and B 

Paragraphs 45 to 47 

Article 74 of draft Protocol I 

Paragraphs 45 to 47 were adopted. 
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Paras;raph 48 


Article 76 of draft Protocol I 


Paragraph 48 was adopted. 


Paragraphs 49 to 52 


Articles 9 and 10 of draft Protocol II 


Paragraphs 49 to 52 were adopted. 


Paragraphs 53 to 56 


Article 10 bis of draft Protocol II 


12. Hr. PAR'I'SCH (Federal Republic of Germany) pointed out that it 
was twice stated that the \'lorking Sub-Group had been under the 
chairmanship of Mr. Keith~ so that the reference in paragraph 55 
might be deleted. 

Paragraphs 53 to 56 were adopted_ subject to that correction. 

Paragraphs 57 and 58 

Article 36 of draft Protocol II 

Paragraphs 57 and 58 were adopted. 

Paragraphs 59 and 60 

Article 37 of draft Protocol II 

Parae;raphs 59 and 60.Here adopted. 

Paragraphs 61 and 62 

Article 38 of draft Protopol II 

13. Mrs. DARIH'jAA (Mongolia) said she ~10uld like the symbol of 
the amendment :;relating to it,1 to be given in paragraph 61. 

14. Mr. de ICAZA (Mexico)~ Rapporteur~ observed that the symbol 
already·appeared in the report~ and that there was no reason to 
give it again in paragraph 61. 

,
15. Mr. GREEr! (Canada) requested that the 1I10rds ):witl1 some 
corrections;' be moved to the end of the first sentence of 
paragraph 62. 
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Paragraphs 61 and 62 were adopted subject to that correction. 

Paragraphs 63 to 67 

Article 39 of draft Protocol II 

Paragraphs 63 to 67 were adopted. 

C. Results of the work of the Committee 

Paragraphs 68 and 69 

Article 74 of draft Protocol I 

Paragraphs 68 and 69 were adopted. 

Paragraph 70 

16. Mr. BLOEMBERGEN (Netherlands) asked whether the Chairman had 
yet seen the Chairman of Committee II. 

17. The CHAIRMAN replied that he was to meet the Chairman of 
Committee II in the course of the afternoon. 

Paragraph 70 was adopted subject to the outcome of the 
interview between the two Chairmen. 

Paragraph 71 

18. Mr. BETTAUER (United States of America), supported by 
Mr. GLORIA (Philippines), said that the sentence which began 
"Several representatives ... " was inaccurate. In fact three points 
of view had been put forward in the discussions. Consequently 
the third sentence should begin with the words IIStillothers ••. iI. 

19. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) pointed 
out that the Russian translation of parts of paragraph 71 did 
not correspond to the English text~ and should be corrected. 

20. Mrs. DARIIMAA (Mongolia) endorsed that remark. 

21. Mr. GIRARD (France) noted that he had already asked for the 
English word "objectives'l to be translated into French as "mobiles". 

Paragraph 71 was adopted subject to those corrections. 
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Paragraph 72 

Paragraph 72 was adopted. 

Paragraph 73 

22. Mr. GIRARD (France) noted that several delegations had entered 
reservations in respect of article 74, paragraph 3 (d). His 
delegation, for its part, had entered reservations regarding the 
inclusion of demilitarized zones, but it would not wish considera
tion of the report to be held up on that account. 

23. Mr. de ICAZA (Mexico), Rapporteur, said he would be glad if 

the French delegation would let him have a text at the end of the 

meeting. 


Paragraph 73 was adopted subject to that correction. 

Paragraph 74 

Paragraph 74 was adopted. 

Paragraph 75 

24. Mr. de ICAZA (Mexico), Rapporteur, replying to a question by 

Mr. GIRARD (France), said that, in introducing the report, he had 

mentioned the fact that one delegation had not participated in the 

consensus on paragraphs 4 (~), (~) and (£). 


Paragraph 75 was adopted. 

Paragraph 76 

25. Mr. KEITH (New Zealand) asked if the comma after the words 
"for example H in the English text could be removed. 

Paragraph 76 was adopted subject to that correction, which 
also applied to the Spanish text. 

Paragraph 77 

26. Mr. de BREUCKER (Belgium) pointed out that paragraph 77 
omitted to mention certain comments, including those of his 
delegation, and proposed that the following sentence should be 
inserted after the last sentence: HOne delegation pointed out 
that the term 'war crimes', as used in article 74, paragraph 5, 
was alien to the terminology of the Geneva Conventions, and did 
not affect the implementation of the Conventions and the present 
Protocol. 11 
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27. Mr. GIRARD (France) regretted that an attempt had been made 
to link two different ideas: crimes against humanity and war 
crimes. The text would reflect his delegation's viewpoint if 
the words "or war crimes 1; were deleted, and if the words proposed 
by the Belgian representative were added. 

28. Mrs. SUDIRDJO (Indonesia) commented that the Rapporteur had 
failed to take account of the reservations entered by her 
delegatil"n at the siXty-first meeting (CDDH/I/SR.61) on 3 June. 
Several delegations had questioned the value of article 74, 
paragraph 5. 

29. Mr. de ICAZA (Mexico)~ Rapporteur~ agreed that his attempts 
to summarize the different views had not been successful, and 
asked the Indonesian delegation to let him have a text. That 
would enable his views and those of the two previous speakers to 
be in the rep.ort. 

30. Mr. MORENO (Italy), supported by Mr. DIXIT (India), pointed 
out that he, too, had entered reservations, and endorsed the 
remarks of the Indonesian delegation. 

Paragraph 77 was adopted subject to those corrections. 

Paragraph 78 

31. Mr. ABU-GOURA (Jordan), proposed the deletion of the brackets 
round the words "Red Crescent, Red Lion and Sunil in paragraph 3 (f). 
In the Geneva Conventions those words were not in brackets. 

Paragraph 78, as amended, was adopted. 

Paragraph 79 

Article 75 of draft Protocol I 

Paragraph 79 was adopted. 

Paragraph 80 

Article 75 bis of draft Protocol I 

Paragraph 80' was adopted. 

Paragraphs 81 to 83 

Article 76- of draft Protocol I 

Paragraphs 81 to 83 were adopted. 
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Paragraphs 84 to 95 

Articles 9 and 10 of draft Protocol II 

32. Mr. FREELAND (United Kingdom) proposed that paragraph 86 

should be deleted~ since the same subject was dealt with much 

more fully in paragraphs 92 and 93. 


It was so agreed. 

33. Mrs. LISBOA DE NECER (Venezuela) said that when new article 10 
had been adopted at the sixty-third meeting (CDDH/I/SR.63),her 
delegation had stated that it could not join in the consensus on 
paragraphs 4, 5 and 6. She therefore asked that a sentence should 
be inserted, in either paragraph 90 or 91, indicating that one 
delegation had not been able to join in the consensus on 
paragraphs 4, 5 and 6 of new article 10. 

34. Mr. de GRAFFENRIED (Switzerland) said that when new article 10 
had been adopted the Committee had considered that the problem of 
collective penalties should be dealt with in the context of 
article 6. That should be mentioned in one of the paragraphs now 
under review. 

35. Mrs. DARIIMAA (Mongolia) said that in the first sentence of 
paragraph 87, the English and Russian texts referred to sub
paragraphs (a), (b). (e) and (f)~ whereas the French text referred 
to sub-paragraphs-(~),-(~), (£.) and <'f). 

36. Mr. de ICAZA (Mexico), Rapporteur, replied that-the reference 

in the French text should be to sub-paragraph (~), not (£). 


37. Mr. TORRES AVALOS (Argentina) said that the third sentence 
in paragraph 87 did not reflect his delegation's position 
correctly. He proposed that it should be replaced by the 
following wording: l1A vote was taken on sub-paragraph (c) because 
one delegation thought that the expression 'national law' might 
give rise to serious problems of interpretation. 11 

It was so agreed. 

38. Mr. BLIX (Sweden) said that in the English text of 

paragraph 89 the part in inverted commas should be amended to read: 

"In no such case shall a death penalty be carried out until the 

end of the armed conflict ". 


39. Mr. GREEN (Canada) pointed out that the same correction 

should be made in the last sentence of paragraph 5 of article 10, 

which was reproduced in paragraph 95 of the draft report. 
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40. Mr. de ICAZA (Mexico), Rapporteur, thought a mistake had been made 
in tra;nslation and said that the English text would be cOl'rected. 

41. Mr. de BREUCKER (Belgium)s referring to the comment by the 
representative of Switzerland~ said he wished to make it clear, 
as Chairmon of the Working Sub-Group, that the Sub-Group had not 
dealt with the question of collective penalties~ considering that 
it was beyond the Sub-Group's competence. He therefore suggested 
that a paragraph 85 bis should be inserted in the report, indicating 
that lvorking Group B on articles 9 and 10 had taken the view that it 
was not called upon, under its terms of reference, to consider the 
question of collective penalties referred to in paragraph 2 (~) of 
document CDDH/I/262, and that the subject should be dealt ;,ith in 
an appropriate article in draft Protocol II, 

42. Mr. de ICAZA (Mexico), Rapporteur, said that the question of 
collective penalties had not been referred to in the repo~t of 
Working Group B, and that the Committee had never been informed of 
the decision taken on that point by the Working Group. However~ he 
said he would include in the report the additional text Pl~oposed 
by the representative of Belgium. 

43. JV:ro FREELAND (United Kingdom) thought that in pA.ragraph 87 the 
reference to su~-paragraph (e) should be in the second 8(;ntence~ and 
not in. the first. In the English text the word !1 everyone" had been 
replaced by the word "anyone il in both sub-paragraphs (d) and (e). 
Accordingly, the beginning of paragraph 87 should read: liThe preamb-le 
to paragraph 2 was adopted by consensub, together with sub
paragrap~'1s (a), (b) and (f). Sub-paragraphs (d) and (e) ",ere also 
adopted by consensus ... 17-; -

It was. so agreed. 

44. Mr, SHELDOV (Byelorussian Soviet Socialist Republic) r0gretted 
the.t the Secretariat had not followed the Russian text w~ich he 
had given it. In paragraph 89, and in paragraph 5 of article 10 as 
reproduced in paragraph 95, the words 1IIn no such case" had been 
translated in the Russian text by a word meaning "never". 

L15. The CHAIRMAN said that the Russian text would be corrected. 

46. I1Ir. JOf.JARD (Iraq) said that when new article 10 had been 
adopted some delegations, including his own, tad voiced rezervations. 
That fact \\'[lS not mentioned in the draft report. 
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47. Mr. de ICAZA (Mexico), Rapporteur, said that the delegations 

that had voiced those reservations had not asked that they should 

be referre; to in the report. However, he could add a sentence 

saying that several delegations had voiced reservations about the 

article. 


Paragraphs 84 to 95, as amended, were adopted. 

Paragraphs 96 to 98 

Article 10 bis of draft Protocol II 

48. Mr. KEITH (New Zealand), referring to paragraph 97, said that 
the Committee had nGt only decided to take note of the report of 
Working Group B, and not to adopt the text of article 10 bis until 
after Committee III had concluded its consideration of th-e-
provisions of Part V of draft Protocol II, but had also decided to 
return to the question when Committee III had concluded its 
consideration of the provisions of Part V. There was no reference 
to that last decision. He therefore asked that such a reference 
should be added at the end of paragraph 97, and that the two 
decisions of the Committee should also be included in the following 
paragraph. 

It was so agreed. 

49. Mr. de GRAFFENRIED (Switzerland) considered it would be 
desirable to include the proposed text of article 10 bis in the 
Committee is report, if possible in paragraph 97. 

It was so agreed. 

Parapr~phs 96 t~ 98, as thus amended, were adopted. 

Paragraphs 99 to 101 

Article 36 of draft Protocol II 

Paragraphs 99 to 101 were adopted. 

Paragraphs 102 to 106 

Article 37 of draft Protocol II 

Paragraphs 102 to 106 were adopted. 
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Paragraphs 101 to 110 

Article 38 of draft Protocol II 

Paragraphs 101 to 110 were adopted. 

Para~raphs III to 114 

Articlc 39 of draft Protocol II 

Par~~Faphs III to 114 were adopted. 

Paragraph 115 

50. f>'!r •. SHELDOV (Byelorussian Soviet Socialist Republic) noted 
tho..t the list in paragraph 115 consisted of the articles considered 
by the Committee and subsequently referred to the Working Groups, 
which had been unable to examine them. As pointed out in 
parQgraph 31 of the draft reports article 18 bis had been considered 
by t!:1c Corr..;nittee at its fifty- fifth meeting. The Committee had 
decided, by a vote, not to refer it to Working Group A. It would 
therefore be wrong to delete it from the lists as suggested by the 
RapPol'tc 1..l.l' 0 For the sake of greater accuracy, the words "exC'ept for 
article 18 ~is" 'should be added at the end of the introductory 
section of paragraph 115. 

51. Hr. de. ICAZA (Mexico) s Rapporteurs said that while he saw the 
point of the.Byelorussian proposal, the list did not contain all the 
articles c'onsldered in plenary but only those to be examined by the 
Wo!~lcing Gro'lps at the fourth session. He therefore suggested that 
the introductory section of paragraph 115 should be replaced by the 
following text: "The Working Groups will have to study the following 
artic1es and amendments at the fourth session.1! 

52. K!'. SH~LDOV (Byelorussian Soviet Socialist Republic) agreed to 
the wording suggested by the Rapporteurs the effect of which would 
be to delete the first sentence of the introducto.ry section and to 
keep the second largely in its present form. 

53. I'~I:>. PJl.RTSCH (Federal Republic of Germany) and Mr. BOBYLEV 
(Union of Soviet Socialist Republics) considered the Rapporteur's 
proposal to be sat~sfac~ory. 

54. Er-. de ICAZA (Mexico), Rapporteur, replying to a remark by 
Mr. PARTSCH (Federal Republic of Germany).). said that new 
article 75 his should be deleted from the list in paragraph 115 
while neVI article 76 bis should be included in it. 
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55. ~1rs. DARIH1AA O~onfolia), referring to "New Section III'; at the 
end of the list; took it that the Section related to the code of war 
crimes. If memory served her right, it had never been considered 
by the Committee nor had it been referred to a Working Group. 

56. Mr. GLORIA (Philippines) said that the point raised related to 
a proposal made by his delegation regarding a draft Code of Inter
national Crimes in violation of the Geneva Conventions of 1949 and 
the draft additional Protocols (CDDH/S6/Add.l and Corr.l), which 
would form Section III of Part V of Protocol I. The Committee had 
considered the proposal in conjunction with article 74. However, 
it had decided to postpone its decision on the matter without 
referring it to a Working Group. 

57. Mr. de ICAZA (Mexico), Rapporteur, suggested that~ in the 

interests of harmony, the reference to new Section III should be 

deleted. 


Paragraph 115, as amended, was adopted. 

58. Mr. de ICAZA (Mexico), Rapporteur, reminded the Committee that 
the words ;';and amendments ,; should be inserted after :'List of 
articles;' in the heading of the annex. In addition, the reference 
appearing underneath' Preamble' to Article 2, Bub-paragraph (a);; 
and I1Article 2, Sub~p8.ragraph (!::Y' should be deleted. 

59. Mr. KAKOLECKI (Poland) asked that Poland should be listed among 
the sponsors of document CDDH/I/233 and Add.l relatins to 
articles 84 and 88. 

60. Mr. BETTAUER (United St2tes of America) propos~d that article 7 
should be deleted as Committee III had already adopted a text on it. 

61. Mr. ABU-GOURA (Jordan). speaking on behalf of the Arab dele
gations at the Conference, referred to the statement made at the 
second session (CDDH/I/SR.41, para.l04) by the representative of the 
Syrian Arab Republic on behalf of the Arab dele~2tions in which 
those delegations had made certain reservations concernin~ the 
provisions of the Protocols en which agreement had been reached and 
which were the subject cf the report of Committee I on its second 
session (CDDH/2l9/Rev.l). 

62. Mr. de ICAZA (Mexico). Rapporteur, said that practical diff 
iculties might prevent the Secretariat from distributing the final 
text of the Committee's report before the end of the session. If 
that were the case a corrected text would be issued incorporating 
all the changes made. 

The draft report (CDDH/I/332) as a whole, as amendpd, was 
ad0rte ~l. 

CLOSURE OF THE SESSIOP 
After the usual exchange of courtesies, the rHAIRMAN declared 

the third session of Commit~ee I closed. 

The meeting rose at 6.55 p.m. 
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SUl'1MARY RECORD OF 'I'HE SIXTY-SIXTH (OPENING) MEETING 

held on Thursday~ 14 April 1977~ at 3.15 p.m. 

Chairman: Mr. OFSTAD (Norway) 

OPENING STATEMENT BY THE CHAIRMAN 

1. The CHAIRI'lIAN welcomed the members of COimnittee I. 

2. Recalling the statement made by the President of the 
Conference at that morning's plenary (thirty-fifth) meeting~ he 
stressed the need for a fairly rigid time-table for the Committee's 
work~ in order to ensure that the work of the Conference was 
completed on time. Articles 77~ 78 and 79 had yet to be 
finalized, several proposals relating to the implementation of the 
deneva Conventions of 1949 and Protocol I needed further 
consideration, while the Committee had not yet started to discuss 
the Fi~al Provisions of the two Protocols. Consultations with the 
President of the Conference, within the General Committee and 
within the bureau of Committee I had revealed an important current 
of opinion in favour of establishing a third VJorking Group C~ whose 
terms of reference would be to consider the Final Provisions of the 
two Protocols. In accordance with rule 48 of the rules of 
proc~dure, he proposed the establishment of such a Group, which 
would b~ open to participation by all interested delegations and 
would elect its own officers. 

3. Several of the new proposals still to be discussed~ notably 
proposals for new Articles 70 bis~ 74 bis and 79 bis, although 
differing in approach vIere concerned with strengthening the 
machinery of implementation of the Conventions and the Protocol. 
It might therefore be advisable to deal with them together. He 
invited comments on that suggestion. 

4. The two existing Working Groups had already achieved important 
results and the fact that they would continue to work under the 
same Chairmen as before augured well for their success. As many 
more articles had been referred to Working Group A than to Working 
Group B. it mi:;ht be assumed that the latter would complete its 
work before the former. He wondered) therefore s whether the 
articles relating to implementation might be transferred from 
Working Group A to Working Group B. 

5. He drew attention to the draft programme of work for the 
Committee for t;1e fourth session (CDDHI 11334) > which was based on 
the assumption that the ideas he had just outlined would prove 
acceptable to the Committee. The programme was~ of course~ only 
of an indicative nature and was not intended to constitute a 
reference document for the deliberations of the Working Groups. 
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6. The next meeting of COD@ittee I was scheduled for 22 April. 

He hoped that all amendments and new proposals relating to the 

Final Provisions would be submitted before that date and that 

delegations which had submitted such amendments or proposals would 

be ready to introduce them at that meeting. 


ORGANIZATION OF HOW< (CDDH/I/334) 

7. Mr. CAMPONOVO (Legal Secretary) announced that the Norwegian 
delegation had withdrawn its proposal in document CDDH/I/86 in 
favour of that in document CDDH/I/233. 

8. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) noted 
that according to the draft programme (CDDH/I/334) Working Group A 
was scheduled to complete its work during the first week. That 
being so, he wondered whether it was necessary to have a new 
Working Grou~ C) for the work intended for it could perhaps be 
undertaken by Working Group A. Moreover, as many of the delegations 
were small, it would not be possible for them to send representatives 
to both Working Groups if they met simultaneously. It was not clear 
from the draft pro~ramme whether or not they would do so. 

9. Mr. SADI (Jordan) and Mr. SHERIFIS (Cyprus) associated them
selves with the ~iews expressed by the ~revious speaker. 

10. Mr. SHERIFIS (Cyprus) asked why a third working group was being 
established and pointed out that the proliferation of working groups 
made it difficult for small delegations to attend to the work of the 
Conference in a constructive manner. He asked that the working 
groups should not meet simultaneously. 

11. The CHAIRMAN said that it was intended that Working Group A 
should meet in the mornin~s and Working Group B in the afternoons. 

12. Mr. van der KLAAUW (Netherlands) pointed out that Working 
Groups Band C would apparently be meeting simultaneously on the 
aft~rnoon of 22 April. 

13. j\qiss )\'iAR~nJ (Legal Secretary) said that on that date the two 
groups could meet consecutively. .~ 

14. M~. MlLLER (Canada) expressed his gratitude to the officers 
of the Committee for the detailed draft programme of worle He 
suggested that the headings should be included beside the numbers 
of the articles, in order to show what subjects they covered. 
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15. He supported the proposal for the establishment of a Working 
Group C to consider the Final Provisions of both Protocols~ for that 
shbuld lead to 'a unified approach~ and he thought that the Group 
might also consider both Preambles. With regard to the suggestion 
that those items might be entrusted to Working Group A when it had 
completed its own work, experience had taught him that such an 
arrangement was unwise, since unforeseen difficulties might arise 
to hamper that Group's progress. He agreed with previous speakers 
that the Groups should not meet simultaneously. 

16.JIilr. AL-FALLOUJI (Iraq) said.that the Preamble and Final 

Provisions were extremely important and required careful study by 

a separate group. He therefore supported the establishment of a 

third Working Group and endorsed the Canadian representative's 

remarks in that connexion. 


17. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) 'said that, 
while he agreed in principle with the draft programme of wor~, he 
considered that it might be advisable to allow a little extra time 
for Working Group A to complete its work. He agreed that the 
Working Groups should not meet concurrently~ even if a third were 
established. 

18. ~'ir. SHERIFIS (Cyprus) was grateful for the clarification given 
in the light of which he could support the establishment of a third 
~Jorking Group. 

19. Miss EMARA (Egypt) said that her delegation supported the 
establishment of a third Working Group, for the reasons stated by 
the representatives of Canada and Iraq. 

20. 11r. FREELAND (United Kingdom) said that, in view of the 
technical nature of certain articles and of the heavy burden resting 
on the two existing Working Groups. he too favoured the establish
ment of a third Group. He fully agreed, however s that the Groups 
should not meet concurrent ly. .. 

21. Mr. ROBERT (Federal Republic of Germany) expressed his support 
for a third Working Group and his agreement with the United Kingdom 
representative's remarks. 

22. I'·1r. I'1ORENO (Italy) said that the draft programme of work and 
the suggestion that a third Working Group should be established 
were acceptable to his delegation. 

23. fiir. PAOLINI (France) said that the draft programme of work was 
well conceived and augured well for the outcome of the session. 
~;Jhile he agreed on the usefulness of a third \lI!orking Group ~ he 
wondered whether it should not meet a little earlier, in view of 
the need to approve the Final Provisions as quickly as possible. 
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Moreover, too little time had perhaps been allocated to Working 

Group A, giveri the complex nature of certain articles and in 

particular Article 78. Je would therefore su~gest that the third 

Working 2roup should meet as soon as possible and that Working 

Group A should meet again later, if necessary. 


24. The CHAIRNAN said that the officers of the Committee \'lOuld 

consider that suzgestion at their next meeting. 


25. dr. de BRSUCKEH (Belgium) agreed to the draft programme of 
work3 which, he understood, could be ~djusted to take account of any 
unforeseen circumstances that might arise. He also agreed to the 
e:::l'tciblishment of a third Working Group; the exact dates of its 
meetings should be left to the Chairman and the officers of the 
Committee to decide in the li~ht of the progress made. 

26. l'jr. GHALFRA'l'H (Ger;nan Dewocratic Republic) noted that j under 
the draft programme of work, no meeting was scheduled for 29 April. 
He also noted that only part of one meeting of the third Working 
Group. on 28 April" would be devoted to the Preamble; in his 
opinion. discussion on the Preamble should start on 27 April at 
the latest. 

27. Mr. GLORIA .(Philippines) said taat: althoush the intention to 
complete the work within a period of four weeks was praiseworthy~ 
the draft programme of work did not include certain important 
proposals which had been left pending at t~e end of the third 
session. Their omission was a matter of grave concern to his 
delegation;) ",hic;-l wculd like to lcnow \'Jhether they were to be 
ignored. 

28. The CHAIm;AI\; replied that the matter I'Jould be discussed at the 
next meeting of tile officers of the Committee. All matters would, 
of course, be treated with equal care. 

29. IvIr. MILLER (Canada) thankea the author of the draft programme 
for including in the agenda for 22 April the submission of the new 
Article 8 bis of draft Protocol II. The proposal itself" concerning 
interned families ~ had been IlL~t for,'rard by his delegation -and 
appeared on page 91 of the English version of document CDDH/241. 
He su~gested thdt. in order to ~ain time. it mi~ht be discussed in 
the ~·IGrkinG Group r'ather than in COinmit tee I. 

30. The CHAIRMAN welcomed that idea. 
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31. He suggested that, in accordance with the Committee's 
discussion, a new Working Group C should be established to deal 
with the Final Provisions of draft Protocols I and II. 

It was so agreed. 

The meeting rose at 4.10 p.m. 
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SUMMARY RECORD OF THE SIXTY-SEVENTH MEETING 

held on Monday, 25 April 19775 at 10.25 a.m. 

Chairm.an: Mr. OFSTAD (Norway) 

ORGANIZATION OF WORK 

1. The CHAIRMAN said that if the Committee were unable to take 

decisions at the current meeting. the proposals and amendments 

for consideration would have to be ·referred to a working group. 

He pointed out that some time had also been set aside for explana

tions of vote 


CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/I) 

Draft Protocol I 
. - . 

Part V bis - Obligation to make reparation for breaches of the 

present Protocol (CDDH/I/335 and Add.l and 2) 


2. Mr. yAN LUU (Socialist Republic of Viet Nam)3 on behalf of 
his delegation and those of Algeria and Yugoslavia~ the co~sponsors, 
introduced the amendment to draft Protocol I, dated 18 April 1977~ 
concerning the obligation to make reparation for breaches of that 
Protocol (CDDH/I/335 and Add.1 and 2). 

3. The amendment provided for the addition of a new article before 
Article 80 of draft Protocol I. Paragraph 1 re-stat~d the principle 
of reparation contained in Article 3 oftbe Hague Convention No. IV 
of 1907 concerning the Laws and Customs of War on Land. The second 
paragraph affirmed the principle of non-exoneration from responsibil 
itys a principle already stated in articles common to the four 
Geneva Conventions of 1949 (namely. Article 51 of the first 
Convention~ Article 52 of the second, Article 131 of the third, 
and Article 148 of the fourth). 

4. The sponsors had thought of the destruction and ravages 
resulting from the wars of colonial and neo-colonial aggression 
inflicted on. the home territory of weak and ill-armed people in 
Asian countries, as had happened in Viet Nam and in some African 
countries. That included material damages either immediately 
perceptible or apparent only later on; lasting damage to natural 
re,sQurces and the environment; direct damage to agricultural areas 
anct·industrial plant; and,indirect damage, leading to delays 
prejudicial to the development of the country's economy. The 
obligation t.o make _ reparation for breaches of the provisions of 
international humanitarian law must be respected in order to allow 
the peoples victimized by such wars to return to normal living. 
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5. As the Diplomatic Conference had taken as its objective the 
reaffirmation and development of international humanitarian law, 
it was particularly appropriate that the new draft Protocol should 
reaffirm the principle of reparation, expressly recognized ever 
since the days of the 1907 Hague Conventions. International 
humanitarian law would thus be raised to the level of the new law 
of international organizations, which aimed at establishing a new 
international economic order. The United Nations General Assembly!) 
at its sixth special session held in May 1974; and the non-aligned 
countries at the Conference of Heads of State or Government of 
Non-Aligned Countries, held in Colombo in August 1976, had called 
for reparations for tbe developing countries victims of foreign 
occupation~ which had caused them serious losses in life and 
property while reducing and degrading the natural and other 
resources of such States, territories and peoples. 

6. The CHAIm1AN suggested that the amendment to draft Protocol I 
submitted by the Socialist Republic of Viet Nam, Algeria and 
Yugoslavia (CDDH/I/335 and Add.l and 2) be referred to the appropriate 
working group. 

It was so agreed. 

Part VI - F~na;l. provisions 

Draft Protocol II 

Part VIII - Final provisions 

7. Mr. ZIMMERMANN (International Committee of the Red Cross), 
introducing the final provisions of the two draft Protocols s said 
that the provisions of Part VI of draft Protocol I reflected the 
two sources on which they were based: first, where they existed: the 
corresponding provisions of the 1949 Conventions, and secondly 
general principles s many of which had been codified by the Vienna 
Convention of 23 May 1969 on the Law of Treaties. 

8. Briefly, Part VI governed the way in which States showed their 
will to bind themselves and the form of their commitment, the entry 
into force of the instrument, the formal relationships established 
~lpon entry into force, the amendment and denunciation procedures ~ 
the notifications for which the depositary was responsible, 
registration_ authentic text and official translations. 

9. In that Part there was no article dealing in a detailed manner 
with the relationship between the draft Protocol and pre-existing 
law. The reason for the absence of such a provision was that the 
draft Protocol indicated clearly~ by using the term lIadditional il 

in its first article, that its essential aim was to supplement the 
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1949 Geneva Conventions. Those Conventions j in Articles 59 of the 
fi~st Convention, 58 of the second Convention, 134 and 135 of the 
third Convention and 154 of the fourth Convention" established their 
relationship with earlier Geneva and Hague Conventions. 

10. The 1949 Conventions as supplemented by draft Protocol I would 
be valid for the Parties to the Protocol, while those Rules of Law 
of The Hague that were not reproduced in the Protocol would remain 
in force either as treaty law or as customary law 9 in accordance 
with the opinion of the Nlirnberg international Military Tribunal. 

11. In the case of draft Protocol II those questions were dealt 
with in Part VIII, of which the provisions were for the most part 
similar to those in draft Protocol 1. The whole text had 9 however j 
been simplified, and not all the provisions of draft Protocol I 
had been included. 

12. Referring to Article 80 - Signature~ which corresponded to 
Article 40 of draft Protocol 113 he said that it reproduced the 
essentials of Articles 56 of the first Convention 2 55 of the second 
Convention, 136 of the third Convention and 151 of the fourth 
Convention~ common to the Conventions. The Conventions were 
opened for signat~re by participants in the 1949 Diplomatic 
Conference and; where appropriate~ to any Party to the various 
previous instruments; given the additional nature of the Protocol, 
the solution had been replaced by one opening the Protocbi to 
signature by Parties to the Conventions. 

13. To take account of the various oplnlons expressed. the 1949 

Diplomatic Conference had held an official signature meeting on 

12 August 1949 3 the day of its closure and another on 8 December of 

the same year. In addition~ the Conventions had been open to 

individual signature for a six-month period from 12 August 1949 to 

12 February 1950. 


14. The Committee's task was to complete the draft before it. He 
referred to the report presented by the President of the 
Conference on the work 0 fthe DraftingCommittee at the opening 
(thirty-fourth) plenary meeting of the current session. 

15. Regarding the date as from which the Protocols should be open 
for signature, the President of. the Conference had indicated that 
some participants had suggested that the Protocols should be open 
for signature immediately at the end of the Conference 3 while others 
preferred that several months should elapse before they were opened 
to signature. He had indicated that whatever decision was taken, 
the Protocols would remain open to signature for a certain period~ 
perhaps a year~ and that whatever decisions were taken by the 
Conference on the Committeeis report, the host country and the 
Secretariat would make all the necessary technical arrangements so 
that the Protocols could be open for signature at the time chosen 
by the Conference. 
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16. Turning to Article 81 - Ratification~ he said that it was 
modelled on the texts of Articles 57 of the first Geneva Convention 
of 1949. 56 of the secbndConventions 137 of the third Convention 
and 152 of the fourth Convention. The article came logically after 
Article 80, which dealt with signatures subject to ratification. It 
confirmed the depositary function performed by the Swiss Confederation 
ever since the beginning of the Geneva legislative era. 

17. Article 82 allowed accession to the Conventions by any Party 
which had not signed the Protocol under conditions which the 
Conferen~e would specify in Article 80. 

18. Contrary to the stipulations in the Geneva Conventions in common 
Articles 60 of the firstConv~htion, 59 of th~ second Convention~ 
139 of the third Convention and 155 of the tdurth Convention, the 
possibility of accession to the Protocol would be offered even 
before, its entry into forces according to Article 83. 

19. Articles 41 and 42 of draft Protocol II corresponded to 
Articles 81 and 82 of draft Protocol 1. 

20. Referring to Article 83 - Entry into force, he said that the 
provision specifying the number of instruments of ratification 
required for entry into force and the time-limits fixed was based 
on the corresponding articles of the Conventions {common Articles 58 
of 'the-first Convention" 51-'cif the secoi"ld Convention, 138 of the 
third Convention and 153 6f the fourth Cdnvention). 

21. Although many recent multilateral treaties required the deposit 
of a greater number of instruments of ratification - from 20 to 35 
according t6 circumstances - for a treaty to come into force, the 
ICRG considered it desirable to keep the minimum number of two 
Parties so'that the Protocol might come into force as quickly as 
possible. 1'here were two reasons for that position. 

22. First; it was to be hoped that prompt entry into force would 
speed up the pace of ratifications and ~ccessions. It might~ in 
particulars influence Parties to a possib1e confiict that were not 
bound by the Protocol to follow the example of Parties which had 
ratified or acceded to it. 

23. Secondlys that persuasive effect would have the advantage of 
reducing the diversity of the treaty communities. If the group of 
Parties to the Conventions alone and the group of Parties to the 
Protocol were heterogeneous there would be bound to be in practice 
so~e uncertainty as to the law applicable to any particular 
relationship. 
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24. A special clause of the Conventions specified (common 

Articles 62 of the first Convention, 61 of the second Convention, 

141 of the third Convention and 157 of the fourth Convention) that 

the fulfilment of the conditions for implementation (common 

Article 2) should give immediate effect to ratifications deposited 

and accessions notified by the Parties to the conflict, thus 

shortening or eliminating the normal six-month period. The ICRC 

had not considered it necessary to repeat that clause in the 

Protocol; however~ on further reflection, it would prefer it to be 

reaffirmed and would welcome the opinion of the Committee on the 

point. 


25. The foregoing remarks did not apply exactly to the corresponding 
article of draft Protocol II (Article 43) because of the special 
character of the treaty community of the States Parties to 
Protocol II. 

30. Referring to Article 84 - Treaty relations upon entry into 

force of the presentPr6tocol~ he said that paragraph 1 followed 

normally from the relationships linking the Protocol to the 

Conventions. . 


27. Paragraph 2 was a repetition of Article 2) paragraph 3~ common 
to the Conventions. The Protocol applied to the mutual relations of 
States which were Parties to it even if another Party to a 
particular conflict was not bound by it; consequently, "universal 
participation" was not required. Further~ acceptance and application 
by a Party to the conflict not bound by the Protocol made the 
Protocol applicable to relations between the latter Party and the 
other Parties which had ratified or acceded to it. 

28. The ICRC draft did not indicate how the movements mentioned 
in Article 1~ paragraph 2, could express their willingness to apply 
the instrument. A proposal for filling the gap had been made and 
would certainly be submitted by its sponsors later on. 

29. Article 84 had no corresponding provision in draft Protocol II 
because of the "loose link" existing between the Conventions and 
draft Protocol II, the latter being relatively independent of 
Article 3 common to the Conventions, whose existing conditions it 
did not modify, as stated in its Article 1. 

30. Turning to Article. 85 ~ Reservations, he said that the 
Conventions made no provision for reservations. In the light of 
recent trends in international law and realizing the difficulty of 
debarring reservations altogether - which might theoretically have 
seemed to be the only solution for an·instrument of humanitarian 
law - the ICRC had endeavoured in its draft paragraph 1 to provide 
an intermediate solution be enumerating articles to which 
reservations would not be admissible, all these articles actually 
representing fundamental rules in respect of which States should 
not limit their commitment. 
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31. If the notion of such a list was accepted j it would of course 
need revision in the light of the work of the Conference. In the 
first place~ it would have to be verified~ from a purely formal 
point of view j that the articles listed still related to the same 
subject; which was not always the case. It would then be necessary 
to make sure that; as regards the substance, no fundamental rule~ 
either of the original draft or of subsequent proposals~ was 
omitted from the list. Examples of such rules might be Article 65 
(Fundamental guarantees) of Protocol I and the rules on the 
protection of women and children (Articles 67 to 69). 

32. Because of the novel character of the provision, the ICRC had 
thought it necessary to hold consultations. Most of the delegations 
consulted by the ICRC since the prepar~tioti of the draft had 
considered that there should not be any reservations clause. One of 
the arguments put forward was the difficulty delegations would 
have in reaching agreement on the articles to appear on the list. 
The ICRC~ which also wished to bring the work to a close would be 
prepared t6-drop the idea of insertin~ an article on reservations. 
In that event Protoc6l I would, like the Geneva Conventions j be 
governed by the rules of general international law in the matter of 
reservations. 

33. It should also be noted that draft Protocol II had no article 
on reservations. 

34. Referring to Article 86 .- Amendments" of which the counterpart 
in draft Protocol II was Article 44~ he said that it dealt with 
the procedure fer amending the Protocol. It should be distinguished 
from Article 7, which related to meetings of the High Contracting 
Parties to study general problems concernin~ the application of the 
Conventions and Protocol. 

35. Paragraph 1 outlined the procedure to be followed. The 
initiative of proposing one or more amendments would come from one 
or more of the Hir;h Contracting Parties. The depositary would 
submit the proposal to all the High Contracting Parties and to the 
ICRe and decide after those consultations whether a conference 
should be convened to consider the proposed amendment. The pro
cedure had deliberately been left fl~xible: neither the criteria 
whi6h should guide the depositary in its decision nor the mode of 
adoption or entry into force of an amendment was specified. 

36. Since Parties to the Conventions not signatories to the 
Protocol would be entitled to accede to it it had seemed advisablej 

to specify in paragraph 2 that they too would be invited to the 
Conference contrary to Article 7. 
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37. He peinted eut that accerding to. a feet-nete by the Drafting 

Cemmittee in decument CDDH/CR/RD/15, Article 18 bis - Revisien ef 

Annex, might be included in Part VI: pessibly after Article 86. 


38. Referring to. Article 87 - Denunciatien 3 he said that no. Party 
to. the Cenventiens had ever exercised the eptien ef deneuncing 
them under cemmen Articles 63 ef the first Cenventien, 62 ef the 
secend Cenventien~ 142 ef the third Cenventien and 158 ef the feurth 
Cenventien. Hewever, since custemary law recegnized in any 'case 
that the parties to. a treaty had that eptien~ it had seemed 
preferable to. mentien it, while at the same time making an 
exceptien in the event ef an armed cenflict er Dccupatien er their 
censequences invelving the deneuncing Party. In view ef Article 1 
ef the Pretecelas adepted by the Cemmittee, it might be advisable to. 
replace the reference to. Article 2 ceJTl.rnen to. the Cenventiens by a, 
reference to. Article 1 ef the Pretecel. 

39. It had not seemed necessarY3 en the ether hand~ to. state; as 

the Cenventiens did~ that certain rules centinued to. apply even 

after the denunciatien had ceme into. ferce; the draft preamble and 

the Article 1 adepted by the Cemmittee made the necessary previsien 

fer the purpeses ef the Pretecel. 


40. There was no. cerrespending article in draft Pretecel II. 

41. Turning to. Article 88 - Netificatiens 3 he said that the 
depesitary was to. cemmunicate to. the High Centracting Parties as 
well as to. the Parties to. the Cenventiens~ whether er net they 
were signateries ef the Pretecel~ particulars cencerning: 

(a) signatures affixed and the depesit ef the instruments ef 
ratificatien and accessien (Articles 80_ 81 and 82); 

(b) the date ef entry into. ferce (Article 83); 

(c) cemmunications and declaratiens received under Articles 73 3 

85 and 86 - i.e. efficial translatiens made by the High 
Contracting Parties; laws and rules en applicatien; reserva
tions; ebjectiens to. reservatiens and withdrawals ef reserva
tiens, and prepesed amendments. 

42. The cerrespending article in draft Protecol II was Article 45 -
Netificatiens. 

43. Referring to. Article 89 - Registratien~ and Article go 
Authentic texts and efficial translatiens~ he said that they were 
medelled en seme ef the final previsions ef the Cenventiens 
Articles 64 and 55 ef the first Cenventien, 63 and 54 ef the secend 
Cenventien, 143 and 133 ef the third Cenventien and 159 and 150 
ef the feurth Conventien. The registratien precedure was previded 
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for,in Article 102 of the United Nations Charter and in Article 80 

of the Vienna Convention on the Law of Treaties. The official 

translations referred to, on the other hand~ were not those 

indicated in Article 73 but those arranged for by ~he depositary. 


44. The corresponding articles of draft Protocol II were 

Articles 46 and 47. 


Preambles 

45. He then commented on·the two draft Preambles to the Protocols. 
Since ~ Preamble was by itsnat.ure part of an international 
instrl,.lment and an aid to its interpretation, it would probably be 
better:·, t9.postpone consideration of the text until the Protocols 
had i).e,en 'c.omplet,ed" 80 that the Preambles might be st.udied in the 
light of the 'Protocols as a whole. 

46 .. The first point t.o mention was that ~ on the advice of experts , 
the ICRe h.ad ·draftedsxti-e.mely sbor.t Preambles stating, arew general 
ideas. 

47. The draft Preamble proposed by ,ICRC for Protocol. I did not call 
for lengthy comment: it was a brie'f and simple text designed to 
make three points: 

(a) The first paragraph expressed a general wish which was 
i~ keeping with, t~e Charter of the United Nations. 

(b) In the second paragraph, in view of the impossibility oJ.' 
preventing all armed conflict, the High Contracting Parties 
procl~imed a double need: first~ the need to reaffirm and 
~e~elop the provisions protecting the victims of such conflicts 
and, second the need to reinforce their application. 

(c) The third paragraph, based on the famous "Hartens clause;: 
which appeared.in the eighth paragraph of The Hague Convention 
No~ IV ot i907~ ~ointed out that where the law was silent 
the civilian population and combatants remained under the 
protection of universal principles. Since a clause similar to 
that in the third paragraph of the Preamble was contained in 
Article 1, paragraph 4, the Committee would have to decide 
whether or' not it should be retained in the Preamble. 

48. The Preamble to draft Protocol II referred to the relationship, 
first, with common Article 3 .- the existing conditions for the 
application of which were confirmed by Article 1 of the Protocol 
itself - and 3 second, with the Human Rights Covenents that had 
come into force in 1976~ which in many respects were similar in 
riature to Protocol II, although the various instruments naturally 
kept their own fields of application. 
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49. ThE. CHAIRMAN suggested that the texts of the Artie.les and 

Preambles should be referred to Working Group C. 


It was so agreed. 

Introduction of amendments (CDDH/241/Add.l and Corr.l; CDDH/I/74; 
CDDH/I/229 and Add.l o CDDH/I/233 and Add.1-4) 

50. Mr.ABDINE (Syrian Arab Republic) introduced his delegation's 

amendments to Articles 84 and 85 (CDDH/I/74). 


5,1.. With regard to Article 84, he said it was not changed merely 
to extend the application of the Conventions; the Conference should 
also provide for the eventuality of conflicting obligations as 
between the provisions of the Protocols and those of the Conventioris, 
by clearly affirming that the Protocol prevailed over the 
Conventions. It w'asalso essential to stress that the Protocols 
prevailed over The Hague Conventions. 

52. In the case of Article 85:> his delegation was opposed to any 
reservation to the rules of humanitarian law~ which were peremptory 
and inviolable. Noreover, the Vienna Convention on the Law of 
Treaties of 1969 did not ~utho:Hze reservations tending to frustrate 
the application of tr~aties.The fact that the Vienna Convention 
was not yet in force in no way meant that its provisions could 
not be followed. Failing a text prohibiting all reservations~ his 
delegation could;> in a spirit of'conciliation: accept one debarring 
the formulation of reservations to certain fundamental ~rovisions. 
The list drawn up in 1974~ however,was inadequate and should be 
extended

53. The CHAIRMAN suggested that if there was no objection the 
Syrian amendments should be referred to Working'Group C. 

It was so agreed. 

54. Mr. LE (Socialist Republic of Viet Nam) introduced.the 
amendment sponsored by his own delegation and tha't of Qatar 
(CDDH/I/229 and Add.l) which aimed at strengthening the Parties i 
commitments under the Protocol by providing that if. one of the 
Parties to the conflict was not botind by ~he Protocol the other 
Parties would be bound with' respect to that Party without having 
to wait for an dfficial reaction from It. 

55. 'J'he CHAIRHAN suggested that if there was noobjectiorl the 
amendment submitted by Qatar and the Socialist Republic of Viet Nam 
should be referred to Working Group C. 

It-was so agreed. 

http:CDDH/I/SR.67


CDDH/I/SR.67 - 364 

56. Mr. LONGVA (Norway) introduced on behalf of the sponsors 

amendmentsCDDH/I/233 and Add.1-4 to Articles 84 and 88. 


57. The purpose of the amendments was to establish a procedure 
whereby national liberation movements 1"ould have the same rights 
and_obligations as the High Contracting Parties to the Geneva 
Conventions of 1949 and to Protocol I. They should therefore be 
regarded as a technically necessary complement to Article 1~ 
paragraph 2) as adopted by Committee I at the first session of the 
Conference. 

58. The new paragraph 3 proposed to be added to Article 84 provided 
that a national liberation movement could address to the depositary 
of the Conventions a unilateral declaration for the purpose of 
applying the Geneva Conventions and Protocol I with regard to the 
conflict in question. Upon receipt by the depositary~ that 
declaration would have the following legal consequences: 

The Conventions and Protocol I would enter into force for 
the national liberation movement as a Party to the conflict with 
immediate effect; 

The national liberation movement would assume the same 
rights and obligations as those assumed by a High Contracting 
Party to the Conventions and Protocol I; 

The Conventions and Protocol I would be equally binding 
upon all Parties to the conflict. 

59. The new paragraph 3 would apply solely to conflicts of the 
type referred to in Article 1, paragraph 2 of Protocol I, to the 
exclusion of the conflicts to which Protocol II related, or of any 
other non-international armed conflict. 

60. The new paragraph (d) which the sponsors proposed adding to 
Article 88 laid down that declarations received by the depositary 
under that procedure should be communicated to the High Contracting 
Parties by the quickest methods. 

61. The amendments in document CDDH/I/233 and Add.1-4were the 
result ofa compr:qmise reached, after prolonged negotiations, by 
an informal working group comprising representatives of various 
geographical regions and political persuasions~ as well. as 
representatives of national liberation movements. The extent of 
participation in the work of the group and the list of sponsors showed 
that the amendments enjoyed wide support. That had been confirmed· in 
the consultations held by the sponsors in the past few days. He 
therefore proposed, on behalf of the sponsors~ that the Committee 
should vote on the amendments at that meeting, without further 
discussion. The sponsors hoped they would be adopted by consensus. 
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62. Mr. SHERIFIS (Cyprus) said that his delegation wished to be 

included among the sponsors of the amendments. He supported the 

proposal by the Norwegian representative. 


63. Miss AL-JOUA'N (Kuwait)~ Mr. ABDINE (Syrian Arab Republic), 

Mr. SADI (Jordan) and Mr. ABADA (Algeria) likewise supported the 

proposal by the Norwegian representative. 


64. Mr. MBAYA (United Republic of Cameroon) proposed that the 

amendments should be referred to Working Group C which was an 

official body. 


65. Mr. OBRADOVIC (Yugoslavia), Mr. AL-FALLOUJI (Iraq)~ 

Mr. ABDINE (Syrian Arab Republic) and Mr. SHERIFIS (Cyprus) 

requested the representative of the United Republic of Cameroon to 

withdraw his proposal, in order to enable the Working Group to make 

progress. 


66. Mr. MBAYA (United Republic of Cameroon) agreed to do so. 

67. Mr. KUNUGI (Japan), who was supported by Mr. AL-FALLOUJI (Iraq), 
Mr. de ICAZA (Mexico) and fllr. OBRADOVIC (Yugoslavia) s said that while 
it was not necessary to refer the amendments to Working Group C, it 
would nevertheless be premature for the Committee to take an 
immediate decision on them. He therefore suggested that they should 
be considered at a later meeting together with the other final 
provisions. 

68. The CHAIRMAN put to the vote the proposal that the Committee 
should consider forthwith; at the current meeting, the amendments 
in document CDDH/I/233 and Add.1-4. 

The proposal was adopted by 57 votes to 4, with 14 abstentions. 

69. A procedural discussion followed, in which Mr. DIXIT (India), 
Mr. McRAE (Canada), Mr. MORENO (Italy), Mr. MBAYA (United Republic 
of Cameroon) and Mr. LONGVA (Norway) participated; on the 
advisability of having a separate vote on the amendment to add a 
new paragraph 3 to Article 84 (leaving aside paragraphs 1 and 2). 

The meeting was suspended at 12.5 p.m. and reSumed at 12.20 p.m. 

70. The CHAIRMAN said that a final decision on Article 84 would 
be taken later. 

71. Meanwhile~ he would put to the vote amendment CDDH/I/233 and 
Add.1-4 proposing the addition of a new paragraph 3 to Article 84 
and the addition of a new sub-paragraph (d) to Article 88, the 
present sub-paragraph (£) becoming sub-paragraph (~). 

Amendments CDDH/I/233 and Add.l-4 were adopted by 50 votes to 
none, with 14 abstentions. 
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Explanations of vote 

72. Mr. PAOLINI (France) said that his delegation had not meant to 

speak on the substance; it could not vote, however 3 when the 

situation was confused. If paragraphs 1 and 2 of Article 84 were to 

be referred for consideration to T;Jorking Group C ~ Committee 1-: ,should 

not have taken a decision on the new paragraph 3 proposed for that: 

article. 


73. Mr. MBAYA_ (United Republic of Cameroon) agreed with the 
representative of France. His delegation had no objection to the 
substance of amendmentsCDDH/I/233 and Add.1-4 but considered that 
the voting had taken place in a confused situation and that it was 
illogical to begin by adopting the last paragraph of Article-84. 
Th_e proposal by the representative -of Iraq that the adoption of the 
te,:x:t should be deferred ought to have been accepted. 

74. Mr. AL~FALLOUJI (Iraq) said that as a sponsor of 
CDDH/I/233 and Add.1-4 he naturally supported its adoption. _ However 3 
the vote just taken on paragraph 3 of Article 84; a delicate-and 
important matter} seemed to him regrettable. He hoped that when the 
vote was taken on-Article 84-as a whole all representatives would 
have the -opportunity to explain their points of view in detai-l. 

75. Mr. OULD CHEIKH (Mauritania) said that his delegation had voted 
in favour of the amendment to Article 84 of Part VI (Final 
provisions)3 as_contained in document CDDH/I/233 and Add.1-4 
relating to the accession of liberation movements to the Protocol. 

76. His delegation's position, which it intended tomaintain 7 was 
in accordance with the traditional policy of support for gen~ine 
liberation movements adopted by the Islamic Republic of Mauritania 
since it had gained its sovereignty. It wished 3 however~ to draw 
attention to one point) namely, that in the light of rule 58 of the 
rules of procedure the text in question, which was based on the 
preparatory work preceding its final drafting, should only apply to 
the authorities representing genuine liberation movements recognized 
by the regional intergovernmental organizations concerned. 

77. Mr. de ICAZA (Mexico) said that his delegation had voted in 
favour of document CDDH/I/233 and Add.1-4 because it supported the 
provisions it contained. Nevertheless, the new paragraph 3 of 
Article 84 in nq ;way affected the immediate application _of· the 
Protocol to sit~ations envisaged in Article 13 paragraph.2. 
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78. He regretted that so important an amendment should have been 

~dopted without discussion; thus giving rise to abstentions. That 

state of affairs could have been avoided if the vote had been 

jeferred to a later meeting of the Committee. 


79. Mr. DIXIT (India) said that his delegation had abstained in the 

vote on amendments CDDHI I1233 and Add .1-4. The Committee had intro-· 

duced a procedural innovation and delegations had not been able to 

examine in detail the provisions contained in the document. His 

country had not been consulted: nor had it received the few 

explanations it had requested; particularly with regard to the 

meaning of the word; also Ii in paragraph 3 i. 


80. It was surprising that representatives of the countries 

attending the Conference should be given no reply or explanation 

that would help them to understand those provisions more clearly. 


81. The rules of procedure had not been observed. No provision 
stipulated that a proposal could be put to the vote without 
discussion; only rule 25 mentioned the closure of debate. 

82. He wished to make an appeal to all non-aligned countries, since 
he believed that~ intentionally or otherwise, an attempt had been 
made to divide them. The summary records showed clearly that India 
had always been in favour of protecting the rights of liberation 
movements. The text of amendmentsCDDH/I/233 and Add.1-4 was, indeed, 
intended to protect those movements, and if~ therefore, the proposal 
by the representative of Iraq had been accepted, the amendment could 
have been adopted by consensus. 

83. In his view, any delegatio~ which had difficulty in interpreting 
a text should be allowed time tu give it thought and ask for 
instructions; consequently, his delegation could not understand 
the haste with which the vote had just been taken. 

84. His delegation had not been able to study the proposal in detail, 
but would proceed to do so. It reserved the right to change its vote 
at the plenary meeting" especially since the adoption of amendments 
CDDH/I/233 and Add.1~4 limited the scope of Article 1, paragraph 3. 

85. Mr. ~10RENO (Italy) said that in abstaining his delegation had 
not intended to pass jud~ement on the substance of a proposal whose 
inspiring principles had the full sympathy of his country. He would 
have liked the vote to have been conducted in a less confused 
atmosphere. He noted that Article 84 as a whole had been referred to 
Working Group C, and reserved the right to revert to the different 
paragraphs of the article at a later stage in the discussion which 
would take place in that Group. 

The meeting rose at 1 p.m. 
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SUMNARY RECORD OF THE SIXTY-EIGHTH ~!IEETING 

held on TuesdaY9 26 April 1977, at 3.25 p.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 84 - Treaty relations upon entry into force of resent 

Protocol CDDH/l; CDDH/I 233 and Add.l-


Paragraph 3 

Article 88 - Notifications 

Sub-paragraph (d) 

Explanations of vote 

1. Hr. PARTSCH (Federal Republic of Germany) said that his 
delegation deeply regretted that at the sixty-seventh meeting 
(CDDH/I/SR.67) it had had to abstain in the vote on the new 
paragraph 3 of Article 84 of draft Protocol I, for it attached the 
utmost importance to a provision whereby liberation movements could 
make unilateral declarations with a view to putting into effect the 
Geneva Conventions and Protocol I and to assuming thereby the same 
rights and obligations as those which had been assumed by a High 
Contracting Party. In that way a sound legal basis would be 
created for the humanitarian protection of liberation movements, 
for the new text was something more than a technical supplement to 
Article 1, paragraph 2, of draft Protocol I. 

2. The reasons for his delegation's abstention were primarily 
procedural and were those already explained by the French 
representative. Moreover, his delegation would have liked to 
have more information on the legal bearing of the new provisions. 
The Norwegian representative, when introducing amendment CDDH/I/233 
and Add.1-4, had not only qualified it as a technical supplement 
but had stated that it had no relevance to conflicts covered by 
draft Protocol II. It could be concluded from that statement that 
during the periods prior to the making of such declarations the 
protection of draft Protocol II was not available to liberation 
movements. The delegation of the Federal Republic of Germany 
would have been glad to hear a specific statement by the sponsors 
to the effect that in the initial period up to the moment when the 
declaration was made pursuant to Article 84, paragraph 3, there 
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would be no legal lacuna or lawless situation. The wording of 
Article 84, paragraph 3, did not imply~ as the Mexican representative 
had stated, that Protocol I would enter automatically into force 
when a liberation movement became active. That declaration had 
a constituent character~ creating rights and obligations. In the 
view of the delegation of the Federal Republic of Germany, in the 
period before the declaration was made only the provisions of 
common Article 3 of the Geneva Conventions of 1949, with its 
relatively poor minimum standard, would apply. 'l'hat minimum 
standard applied to all situations not otherwise covered, and it 
was not relevant that in common Article 3 such situations were 
def'ined as being of a non-international character. If that modern 
interpretation of common-Article 3 of the Conventions had been 
denied, then his delegation would have had to revise its position, 
but it had voted on the basis of that interpretation. 

3. Had the Committee been requested to reach a consensus~ his 

delegation would have joined in and would have expressed its views 

afterwards. 


4. Mr. NASUTION (Indonesia), referring to the question whether 
Article 84, para~raph 3) should have been considered in COlmnittee I 
or in the Working Groups said that his delegation would have liked 
to state its views on the articles of the Final Provisions as a 
whole in Co~nittee I. In a spirit of compromise, however, it had 
agreed to postpone the discussion on the substance in the Working 
Group. It had therefore found it rather difficult to adopt a 
specific position on Article B4, paragraph 3~ before the text had 
been discussed in the Working Group and it had abstained when the 
vote had been taken in the Committee. 

5. His delegation had no difficulties regarding the principles 
embodied in amendment CDDH/I/233 and Add.1-4, since it supported 
the rights bf liberation movements which were recognized by their 
regional grouping. It would have been better. however, if, before 
the text had been put to the votes certain delegations desiring 
clarification could have been heard. 

6. Mrs. ttDDY (Ireland) said that her delegation had agreed that, 
in view of the broad basis of its sponsorship; amendment CDDH/I/233 
and Add.1-4 could be considered in the Committee rather than in a 
Working Group. Two precedin3 amendments, however, one proposing 
a different paragraph 3 and the other proposing an amendment to a 
preceding paragraph, had been referred to a Working Group. In 
those circumstances it wo_uld have been logical to await the 
Working Group's decision on those two amendments before taking a 
final decision on paragraph 3. Her delegation had abstained on 
those procedural grounds and its abstention did not reflect its 
attitude towards the substance of the matter. 
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7. Mr. KUNUGI (Japan) said that his delegation had had to abstain 
in the vote because it had considered that, as a matter of principles 
it was not advisable to adopt any proposal at the level of a main 
Committee without discussins it either in the Committee itself or in 
its Working Group, even if it appeared obvious that there was wide 
support for the proposal. In fact~ specific questions had been 
raised by some delegations before the vote and they had 
unfortunately been left unanswered by the sponsors of the proposal. 
For that reason his delegation fully shared the view expressed by 
a number of delegations which had had to abstain mainly because of 
the way in which the proposal had been put to the vote amid some 
confusion. 

8. Furthermore, having heard some statements made by various 
delegations giving their interpretation of the meaning of the 
proposal j his delegation had no choice but to confirm its position 
of abstention as to the substance~ since some of those interpreta
tions differed considerably from his delegation's understanding of 
the text. 

9. His delegation hoped that the clarifications required would be 
obtained j as far as possible, before the proposal was discussed in 
the plenary Conference and that it would then be in a position to 
join in the adoption of the proposal by consensus. 

10. Mrs. ROULLET (Holy See) said that despite the undeniable value 
of amendment CDDh/I/233 and Add.1-4, which was likely to contribute 
to the development of international law and to extend its field of 
application, her deleeation had had to abstain becaQse o[ the 
atmosphere in which the vote had been taken. It was regrettable 
that the requests for a postponeinent of the vote had not been 
accepted. It would also have been more logical to vote on 
paragraph 3 of Article 84 after the adoption of paragraphs 1 and 2. 
The work of the Committee and of the Conference as a v,hole would 
not benefit from votes taken amid such confusion. 

11. Her delegation hoped that the vote on Article 84 as a whole 
would provide an opportunity to dispel the disquiet felt by a number 
of delegations and that the adoption of amendment CDDH/I/233 and 
Add.1-4 would not be used as an excuse to reject draft Protocol II. 

12. ;1r. l'iIARTINEZ KANE (Ar~entina) explained that his delegation's 
vote should be understood within the context of the procedure 
followed. Any decision taken by the Committee should be preceded 
by the necessary analysis and discussion which would make it 
possible to arrive at compromise texts acceptable to all. In the 
present case a vote had been taken on paragraph 3 of an article of 
which neither the Committee nor the Working Croup had yet considered 
paragraphs 1 and 2. That procedure had probably prevented the 
Committee from adopting the text by consensus. 
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13. Mr. BOSCH (Uruguay) said that his deleg~tion had supported 

amendment CDDH/I/2:J3 and Add.l··~ as a t.ol{en of sympathy for the 

principles it embodied~ without prejudice to any changes that might 

be made when it was considered in the plenary Conference. It was 

regrettable that delegations had not been given an apportunity to 

study the amendment more thorou::,;hly. 


14. Mr. ABDINE (Syrian Arab Republic) explained that his delegation 
had voted in favour of paragraph 3 because it confirmed an inter
national practice concerning the 1949 Geneva Conventions. There 
had already been instances of liberation movements making 
declarations of that kind. 'l'he absence of a unilateral declaration 
should not be interpreted as a diminution of the obligations 
resulting directly from the acceptance of the Geneva Conventions 
and Protocol I. The declarations were to be interpreted as purely 
declaratory statement s. 'Ihe remarl{s made regarding the adoption 
of paragraph 3 before the discussion of paragraphs 1 and 2 were 
incorrect: there was no rule of procedure to prohibit it, and in 
any case the content of paragraph 3 was quite separate. 

15. Mr. ALTUG (Turkey) observed that Article 84. paragraph 3) was 
a compromise formula achieved as a result of co-operation and 
understanding among all delegations represented in the Committee~ 
His country had traditionally supported the action of the national 
liberation movements recognized by regional intergovernmental 
organizations. His delegation had accordingly voted in favour of 
paragraph 3, ,,{hich it understood in relation to Article 42 of draft 
Protocol I. 

16. Mr. LE (Socialist Republic of Viet Nam) said that his delegation, 
a sponsor of amendment CDDH/I/233 and Add.I-4 s had voted in favour 
of it because it provided a logical follow-up to Article I, 
paragraph 23 of draft Protocol I and was of benefit to peoples 
fighting for national liberation. In the case of his own countrY3 
it had been extremely difficult for the former Provisional 
Revolutionary Government of South Viet Nam to obtain the protection 
of the Conventions because the Hi~h Contracting Party concerned had 
refused to regard it as the Government of a State. The extension 
of humanitarian law provided for in paragraph 3 would do away with 
such unjust situations. His delegation was grateful to all the 
delegations which intended to vote in favour of the amendment when 
it was considered in the plenary Conference. It considered, 
moreover, that national liberation movements should be given full 
rights of participation in the Conference as Pa~ii~s to the 
Conventions and Protocols. 
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17. Mr. FREELAND (United Kingdom) said that his delegation had 
voted in favour of the texts in document CDDH/I/233 and Add.1-4 
because they represented a delicately balanced compromise. It 
was regrettable that~ largely because of procedural difficulties 
which had arisen at the sixty-seventh meeting~ a consensus had not 
been obtainable~ but he hoped that it might be forthcoming at a 
subsequent stage. 

18. His delegation had been able to give its support to those 
compromise texts because they seemed to provide a logical and 
acceptable machinery to accommodate the provisions of amended 
Article 1. That support, however, should not be taken to prejudge 
his delegation's attitude to the amended Article 1 when it came to 
be considered in the plenary Conference. That attitude remained 
to be determined in the light of the eventual contents of the 
Protocol as a whole. 

19. The meaning of the texts in document CDDH/I/233 and Add.1-4 
was sufficiently clear in itself. His delegation was not3 there
fore~ to be regarded as acquiescing in any interpretations of those 
texts which might be put forward by other delegations in the 
Committee. 

20. Mr. DONOSO (Ecuador) explained that, although his 
delegation was not opposed to the substance of the amendment~ it 
had been obliged to abstain because of the unfortunate confusion 
in which the vote had been taken. If the procedure suggested by the 
the representatives of Iraq and Mexico at the sixty-seventh meeting 
had been followed~ a consensus might have been reached. 

21. Mr. CUMMINGS (United States of America) said that his delegation 
had voted in favour of the amendment to Article 84. It did not 
favour the inclusion of Article l~ taken in its entirety~ in the 
Protocol. If Article 1 was to remain in the Protocol~ however~ 
it was necessary to discuss treaty relations~ as was now done in 
Article 84~ and notifications, as was done in the new paragraph 
added to Article 83. It was necessary to deal with the problems 
covered by the amendments themselves. Such important matters 
should not be left to inference or conjecture. 

22. The texts adopted at the sixty-seventh meeting were not 
ambiguous. His delegation associated itself with the view 
expressed by the United Kingdom representative regarding the 
interpretative statements made by other delegations. Since it 
believed that the provisions adopted at the sixty-seventh meeting 
were both needed and straightforward~ his delegation had supported 
their inclusion in Protocol I. 
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23. Nr. ~ARTIN HERRERO (Spain) said that his delegation had been 

obliged to abstain for reasons both of procedure and of principle. 

Apart from the atmosphere of confusion in which the vote had been 

taken~the proceedings had been irregular from the start. \1hile 

work should not be held up by procedural points, neither should it 

ever be rushed. l'he function of a working group was to prepare 

the ground. not to reach final decisions. The several stages 

involved in the consideration of an item should allow time for 

reflection and. if necessary, for making the required changes. 

His delegation would state its final attitude in the plenary 

Conference. 


24. r·'!r. AHMALY (Observer for the Palestine Liberation Organization) 
thanKed, all the deleE';ations which had voted'in favour of amendinent 
CDDH/li2.33 and Add .1~4. ' . Thanks were also due to the delegations 
which had abstained because they wished to reflect upon the stope 
of paragraph 3; he was sure that they would all support the text 
ata ;lat.er st.age cifthework of the Conference J, since they 
representeu countries which had consistently supported the 
-struggle of peoples fighting against colonial domination" foreign 
occupation Cl,nd racism .and had always upheld texts providing 
liberation movements with adequate and equitable treatment. 

25. Representatives of many liberation move~ents had attended the 
various sessions of the Conference as observers and some of them 
now represented sovereign and independent States. In the course 
of its work the Conference had considered certain texts which 
recognized tile legitimacy of the.ir struggle and afforded support 
and comfort to.all those who livere fiGhting for their independence 
against an enemy which flouted the norms of humanitarian lal'T. 
Article 34, paragraph 3, was one such text; it supplemented other 
important texts such as Article l~ paragraph 2, and Article 42. 
From now on the authority representin~ a people engaged in an armed 
conflict of the type mentioned could make a unilateral declaration 
to the depositary of the Conventions. The Committee could rest 
assured that the FLO, as the sole legitimate representative of the 
Palestinian Arab people. would study the matter in due course and 
would doubtless declare its adherence, as it had done in the case 
of the 1949 Conventions, It remained to be seen whether its enemy. 
which had so far refused to a.pply the Geneva Conventions:; would 
chan~e its attitudej having regard to the fact that the last 
sentence of amendment CDDH/II233 and Add.1-4 provided that "the 
Conventions and the present Protocol are equally binding upon all 
Parties to the conflict". 

26. The CHAIRIiiAl\f said that he could entertain no further requests 
to speak in respect of the amendments in document CDDH/I/233 and 
Add.1-4~ since the list of speakers had been closed at the sixty
seventh meeting vd tl1 the Committee's consent. 
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27. Mr. VANDERPUYE (Ghana) observed that he had not yet been 

invited to speak despite the fact that his name had been on the 

list read out by the Chairman nt the sixty-seventh meeting. 


28. After a procedural discussion in the course of which 
Mr. PARTSCH (Federal Republic of Germany) ~ f>'lr. HUSSAIN (Pakistan), 
lVIr. AL-FALLOUJI (Iraq)~ fir. PAOLINI (France) and il1r. de ICAZA 
(Mexico) contended that no delegation wishing to explain its vote 
could be denied its right to do so, and after Hr. VANDERPUYE (Ghana) 
had waived his right to take the floor J the CHAIRMAN inquired 
whether any other delegations wished to explain their vote on the 
amendments in document CDDH/I/233 and Add.1-4. 

29. Hr. MOHIUDDIN (Oman) said that his delegation, which had voted 
in favour of the amendments 5 fully endorsed the explanation of vote 
given by the representative of ~·1auritania at the Committee I s sixty
seventh meeting and~ in particular, his statement that the 
provisions of Article 849 paragraph 3 5 were applicab+e to liberation 
movements which had been recognized by international and regional 
intergovernmental organizations. 

30. Mr. LUKABU (Zaire) said that his delegation had vot~d in 
favour of Article 84~ paragraph 3, because it had a duty to support 
authentic liberation movements. The rights granted under that 
paragraph, however, should be enjoyed only by liberation movements 
recognized by regional and international organizations and should 
not be extended indiscriminately to subversive movements. He 
reserved his delegation's ri6ht to revert to the subject at a 
plenary meeting of the Conference. 

31. Mr. McRAE (Canada) said that his delegation had voted in 
favour of amendment CDDH/I/233 and Add.1-4 in spite of its 
reservations about the procedure which had been followed. It was 
anomalous that the last part of an article should have been approved 
before the first part had been considered 9 and he trusted that such 
a practice would not be repeated. The delegations that had wished 
to discuss the proposal in order to obtain clarification should 
have been given the opportunity to do so, in the interests of 
reaching a consensus on the question. 

32. Mr. de BREUCKER (Belgium) said that his delegation had voted 
in favour of the proposal, which was a logical and humanitarian 
outcome of the adoption of Article 1. paragraph 2, at the first 
session of the Conference. The text of the proposal - the essence 
of which hinged on a unilateral declaration of commitment - was 
perfectly clea~ and d~void of ambiguiti~s. He paid a tribute to 
the efforts made by the delegations of Norway and Algeria to gain 
support for the proposal and expressed regret that 9 owing to the 
procedure followed s it had not been possible for the Committee to 
reach general agreement on the matter. 
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33. }Vir. SABEL (Israel) said that his delegation would .make a fuller 
sta~em~nt on Article 84~ paragraph 3, to the plenary Conference. 
At th'e present stage he wished merely to state that the provisions 
of the article applied only to declarations relating to commitments 
or obligations undertaken in good faith. since that was a general 
requirement of international law. 

Final provisions and Preamble 

Ihtr6duction of amertdments 

Ne~-A~ticle 84 bis (CDDH/I/230) 

34. ~1r. LE (Socialist li.epublic of Viet Nam) said that since cases 
not covered by the Conventions or by draft Protocol I were dealt 
'with under Article I, paragraph 4 ~ which had been adopted by 
"Cbmniittee I at its thirteenth meeting (CDDH/IISR.13) on 22 March 
1914~ his d~legation could withdraw amendment CDDH/I/230 even 
th'ot.tgh it was not fully satisfied with the provisions of that 
pa:ragr"aph. 

Article 85 - Reservations (CDDH/l; CDDH/I/87) 

3'5 ."Mr. GRAEFRA.TH (German Democratic Republic), introducing 
amendment CDDH/I/87, said that the proposal to delete paragI"aph 2 
of Article 85 had been submitted at the first session. His 
del~gation now considered that the provisions of the 1969 Vienna 
Convention on the Law of Treaties relating to reservations could 
be considered to constitute the international law on the subje-ct~ 
even though that Convention had not yet entered into force~ and 
that there was no need to include any such provisions in draft 
Protocol I. Consequently~ his delegation now wished to propose 
that the whole of Article 85 should be deleted. 

New Article 86 bis (CDDH/I/340 and Add.I-3) 

36. Mr. de ICAZA (Mexico)~ introducing document CDDri/I/340 and 
Add.I-3 on behalf of the sponsors~ said that the object of the 
proposed new article was to ensure the continuing development of 
the basic rules of international humanitarian law applicable in 
armed conflicts through the establishment of a cO,mmittee of States 
Parties to Protocol I. Even if the prohibition or restriction of 
the use of certain conventional weapons mibht not seem to be 
feasible immediately~ some sort of machinery was needed which 
would permit negotiat ions to talce place when more favourable 
conditions obtained. The proposal in document CDDH/I/340 and 
Add.l~3 did not prejudge the result of the negotiations under way 
in the Ad Hoc Committee on Conventional t'!eapons, nor was it 
connected in any way with the follow-up to be given to that 
Committee's work after the current session of the Conferehce. 
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The sponsors regretted that, as a result of the decision taken at 
the sixty-seventh meeting (CDDH/I/SR.67)~ the Committee would not 
have the opportunity to discuss a text which many delegations 
appeared to supportj and they hoped that those delegations would be 
able to express their views fully in the Working Group to which 
the document had been referred. The sponsors' attitude towards 
the composition, election procedure and terms of reference of the 
proposed committee was flexible~ since their main concern was to 
ensure that a link was maintained between humanitarian law and the 
use of certain types of weapon. 

37. Mr. PAOLINI (France), speaking on a point of order, said that 

the proposal introduced by the representative of Mexico related to 

matters that were not within the competence of Committee I. He 

proposed that the question should be referred to the Ad Hoc 

Committee on Conventional \veapons. 


38. Hr. NORENO (Italy) said that he shared the French represen
tative's misgivings about the propriety of considering the proposal 
in Committee I. His Government had always doubted that the cause 
of the prohibition or restriction of the use of certain weapons 
could be furthered through the multiplication of negotiation forums. 
The Committee was not, however, competent to discuss the substance 
of the proposals and he moved that the debate on it should be 
adjourned. 

,
39. Mr. OBRADOVIC (Yugoslavia) said that his delegaiton endorsed 
the principle underlying proposed new Article 86 bis. The fact 
that the Conference had decided to consider the weapons issue 
demonstrated that the latter was indeed linked to humanitarian law, 
and he therefore opposed the point of order raised by the French 
representative. 

40. Mr. de ICAZA (Mexico) observed that proposed new Article 86 bis 
was related to Article 33~ which had been adopted by Committee IIr: 
even though that Committee was not responsible for questions 
relating to weapons. It was not within the competence of the 
Ad Hoc Committee on Conventional ltJeapons to consider an article 
which was proposed for inclusion in draft Protocol I and which, 
moreover, had some bearing on the possible future revision of the 
Protocol itself. Such an article should find its place among 
the Final Provisions, which were being considered by Committee I. 

41. Mr. FREELAND (United Kingdom), supported by Hr. PARTSCH 
(Federal Republic of Germany)~ said that the substance of the 
proposal was so clearly related to certain of the topics under 
discussion in the Ad Hoc Committee that it should be referred to 
that Committee for consideration before Committee I took any 
further action on it. 

http:CDDH/I/SR.67


CDDh/I/SR.68 - 378 

42. riliss EMARA(E;gypt) said that. though not wishing to discuss the 
substan~e Of th~ proposal, she agreed with the representatives of 
Mexico and Yugoslavia that the matter came within the competence of 
Committee I. 

43. Mr. HUSSAIN (Pakistan) said he shared that view. He felt. 
however> that as the proposed article concerned implementation 
measures~ it might be preferable to insert it before or after 
Article 79 bis rather than in the Final Provisions. 

4Ll. 11r. GREEN (Canada) > on the other hand, supported the views 
e'xpressed by the representatives of the United Kingdom'sFrance 
and th~ F~deral Republid of Germanys since a problem might well 
arise if Committee I and the Ad Hoc Committee both discussed 
questions of follow-up and came to different conclusions. 

45. Nr. ;\1ARTn~ HEHRbIW (Spain) considered that to refer the 
proposal to the Ad Hoc Committee would lead to a deadlock, since 
that Cbnunittee was not empowered to deal with the Final Provisions, 
nor could it refer the matter back to Committee I. Some way must 
be found to prevent the proposal from simply bein3 discarded. 

46. Mr. KIRALY (Hungary) expressed surprise that the proposal 
should' have been' submitted to Committee I. tvhich so far had not 
dealt with matters of that kind. A quick reading of document 
CDDH/I/340 and Add.I-3 convinced him that it carne closer to the 
matters discussed in the Ad Hoc Committee ~ to 1;\Thichhe considered 
it should be referred. 

47. Miss POt.ffi'l'TA (Sv.ritzerland) said sile did not wish to discuss 
the substance of the proposal at that point, but a~reed with the 
representatives of Mexico and Yugoslavia that Committee I was the 
correct forum for its discussion. 

48. Mr. BRING (Sweden) welcomed the basic ideas behind the 
proposal. As to procedure, he felt that the Ad Hoc Committee was 
concerned with immediate follow-up of the weapon issues now under 
discussion in that Comnlittee, whereas the proposal in question was 
concerned with longer-term implementation and revision of future 
regulations. Clearly Committee I was competent to discuss that 
problem. 

49. Miss AL-JOUA'N (Kuwait) endorsed the views expressed by the 
representatives of Egypt; Mexico, Sweden and Switzerland~ 
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50. Mr. ALEXIE (Romania) said that he~ too~ agreed that the 

proposal should be discussed by Committee I~ in the context of the 

Final Provisions. 


51. Mr. ABADA (Algeria) considered that the proposal should not 

simply be passed from one Committee to another. He supported 

the ideas contained in document CDDH/I/340 and Add.1-3 and agreed 

that it should be discussed in Committee I. As a matter of 

courtesy~ the Committee should at least be willing to·consider the 

proposal now submitted to it. 


52. Mr. BOSCH (Uruguay) said he was in favour of the matter baing 

discussed in Committee I, for the reasons put forward by the 

representatives of ~exico~ Spain and Sweden. 


53. Mrs ROULLET (Holy See) endorsed that vie~. 

54. Mr. MUDARRIS (Saudi Ar~bia) said he agre~d with the represen

tatives of Mexico and YUGoslavia. It was within the Committee's 

competence to discuss any matter which could strengthen the work 

of the Conference. 


55. 1"1iss FLEYFEL (Lebanon) said she agreed that Committee I should 
discuss that proposal. especially in view of the links, referred 
to by the representative of Mexico, between the proposed new 
Article 86 bis and Article 33. 

56. Mr. CLARK (Nigeria) strongly supported the sponsors of the 
proposal. The terms of reference of the Ad Hoc Committee's 
Working Group set out in document CDDH/IV/221~ contained nothing 
to suggest that the Ad Hoc Co~nittee could discuss a proposal of 
that kind. Co~nittee I should therefore discuss it immediately 
or decide to postpone the debate to a later meeting. 

57. Mrs. LISBOA DE NECER (Venezuela) said she agreed with the 
basic idea of the proposal and recognized its utility; it should 
be discussed in Committee I. 

58. Mr. AL-FALLOUJI (Iraq) said that the proposal was inspired 
by purely humanitarian considerations and envisaged a development 
of international law. He was willing, if necessary. to make a 
formal proposal that the amendment should be discussed in Committee 1. 

59. (Jr. PAOLINI (France), speakinG on a point of order~ reminded 
the meeting that the representative of Italy had moved the 
adjournment of the debate on the question of competence, and that 
motion should be ~ut to the vote. 
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60. Mr. de ICAZA (Mexico) said that it was the first tim~ that he 
had heard of the postponement of a discussion on a point of 
procedure. In view of the large number of speakers from different 
regional groups who,were in favour of the proposal being discussed 
in Committee I> he aplJealed to the representatives of France and 
Italy to agree to the question of competence being put to the vote. 

61. Mr. CLARK (Nigeria) asked for a clear ruling whether the 
discussion to be postponed vms the discussion on the competence 
of Committee I to deal with the proposal~ or the discussion on the 
sub~tance of the proposal. As many dele3ations felt that 
Conlmit,:t;,.eeI was indeed. the correct forum for the debate:; he 
suggested that the Chairman might close the procedural discussion~ 

62. 'The CHAIRMAN said that his intention was to adj ourn the 
discussion on the question of competence" in the li'Sht of the 
motion by the representative of Italy. He therefore suggested 
that the debate, on that subject should be adjourned to the· 
sixty-ninth meeting. 

It was so agreed. 

The meeting rose at 5.50 p.m. 
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SUMMARY RECORD OF THE SIXTY-NINTH MEETING 

held on Wednesday~ 27 April 1977~ at 3.50 p.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Final provisions and Preamble (continued) 

Introduction.of amendments (CDDH/I/340 and Add.1-3)(concluded) 

1. The CHAIRMAN said that since the sixty-eighth meeting 
(CDDH/I/SR.68)~ he had held informal talks on the best way of 
'approaching document CDDH/I/340 and Add.1-3. Those talks had led 
him to believe that a consensus would be possible on the following 
procedure: 

The proposal in document CDDH/I/340 and Add.1-3 would be 
debated in Committee I in accordance with the procedure 
adopted for all draft articles and proposed amendments. 

The proposal would be referred to Working Group C on the under
standing that the Group would first examine draft articles and 
amendments submitted before 26 April 1977 and adopt'its 
report on those articles and amendments~ including the Preamble. 
Thereafter, it would carry out its consideration of the 
proposal in document CDDH/I/340 and Add.1-3 and embo;<lY its 
conclusions on the proposal in an addendum to its report. The 
report and its addendum would be submitted simultaneouslY to 
the Committee for consideration in the normal way. 

That decision would be without prejudice to discussion of 
related topics in the Ad Hoc Committee on Conventional Weapons 
in the meantime. The Ad Hoc Committee was requested to 
communicate immediately to Committee I any outcome of any such 
discussion. 

2. Mr. VANDERPUYE (Ghana) observed that it was the task of Working 
Group C to consider the Preamble and the .. Final Provisions·' of 
Protocols I and II, and that. the new Article 86 bis proposed in 
document CDDH/I/340 and Add.i-3 would be better placed among the 
substantive articles. 
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3. Mr. AL-FALLOUJI (Iraq) said that he had no objection to a 
consensus on the Chairman's proposal; but he would like to know 
whether there was any difference from the point of view of legal 
validity between a report and an addendum to that report. If not~ 
he wondered why the distinction was made. 

4. The CHAIRMAN explained that the addendum 1",ould have the same 

legal validity as the report itself. 


5. Mr. AL-FALLOUJI (Iraq) suggested that, to avoid misconception~ 
it should be specified in the report that the addendum would have 
exactly the sam8 legal validity as the report itself. 

6. l\1rs. LISBOA DE NECER (Venezuela) said that her delegation wished 
to join the sponsors of document CDDH/I/340 and Add.1-3. 

7. The CHAIRIViAN said that if there were nb objections he would 
consider that his proposal was adopted by consensus. 

It was so agreed. 

8. Mr. BLOEMBERGEN (Netherlands) said that his delegation supported 
the principle behind the Mexican proposal (CDDH/Ii340 and Add.1-3) 
and was glad that the procedural problem facing the Committee had 
been solved. 

9. Mr. GLORIA (Philippines) said that, as he had already explained 
at the sixty~sixth meeting~ he deplored the omission from the working 
programme of Committee I of some important proposals left in 
abeyance at the end of the third session. They included the oral 
proposal his delegation had submitted at the third session (sixtieth 
meeting on 3 June 1976) to insert in paragraph 3 of Article 74 a new 
sub-paragraph worded as follows: 

neg) the use of weapons prohibited by the law of war~ such 
as asphyxiating, poisonous or other gases and analogous liquids, 
materials or devices, dum-dum bullets, and those weapons that 
violate the traditional principles of international law and 
humanitarian rules, such as biological weapons, blast and 
fragmentation weapons;". 

On the proposal of the Norwegian delegation~ Committee I had decided 
not to consider that proposal at the third session but to hold it in 
abeyance until the fourth. The Philippine delegation had therefore 
assumed that its proposal would be discussed in theCommittee at the 
current session~ and had been very disappointed to learn that it had 
been referred to Working Group B for approval. 
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10. His delegation had agreed to be a sponsor of document 
CDDH/I/340and Add.1-3 because the new Article 86 bis proposed therein 
resurrected the principle of its proposal concerning Article 74 ~ 
which had been intended to securet.he regulation or prohibition, as 
the case might be s of the use of certain weapons in armed conflict. 
His delegation fully shared the view put forward by the Mexican 
delegation at the sixty-eighth meeting, and supported by other 
delegations~ that it was Committee I and not the Ad Hoc Committee 
on Conventional Weapons which had jurisdiction to consider document 
CDDH/I/340 and Add.1-3~ for it dealt with matters relating to 
Protocol I~ in particular Article 74 on the repression of breaches 
of the Conventions and of Protocol 1. It was not within the 
competence of the Ad Hoc Committee to determine the place of the new 
article if and when it was adopted. That Committee's jurisdiction 
was limited to determining what conventional weapons might be used 
in armed conflict, the extent of injury caused by certain types of 
weapon when used in certain areas of operation~ and which weapons or 
means of combat should be totally banned. It was not within the 
province of the Ad Hoc Committee to assert that the use of this of 
that weapon constituted a grave breach. 

11. The Committee should therefore discuss document CDDH/I/340 and 
Add.1-3 without further delay; there could be no doubt as to its 
competence to do so. 

12. The CHAIRMAN said that he would consul·t the General Connnittee 
about the point raised by the representative of the Philippines and 
would inform the Committee of the result at the seventieth meeting. 

Article 90 - Authentic texts and official translations (CDDH/I; 
CDDH/rl53, CDDH/I!74, CDDH/I/336 and Add.l, CDDH/r!337 and Add.l, 
CDDH/I/339 and Add.l, CDDH/I/341) 

13. Mr. BOBYLEV (Union of Soviet Socialist Republics) introduced 
amendment CDDH/I/53 of 18 March 1974~ of which his delegation was a 
sponsor and which proposed the replacement of the words liFrench and 
English texts" by llPrench, English and Russian texts li It was quite• 

natural that the Russian text of the Protocol should be equally 
authentic with the French and English texts; ·since Russian was an 
official language not only of the United Nations but also of the 
Conference. 

14. He was prepared to support the similar amendment proposed by 
the Arabic-speaking delegations (CDDH/I/34i) and the Spanish-speaking 
delegations (CDDH/I/339 and Add.i). 
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15. Mr. ABDINE (Syrian Ar.a:b Republic) said that his delegation 
would withdraw its amend-ment CDDR/I/7 l l of 20 Barch 1974 in favour 
of amendment CDDH/I/341 of 26 Apl".'il1977 ~ of which it was a sponsor. 
Since the Conference had agreed to Arabic being one of its working 
languages 3 the logical consequence was that the Arabic text of the 
Protocol should b-eequally authentic. 

16. He supported the similarpropos-a1s concerning the Spanish and 
Russian texts-. 

17. Mr. HARTIN HERRERO (Spain» introducing amendment CDDH/I/339 and 
Add.l ~ said that other Spanish-speaking countries could join the 
sponsors:J ·the list of whom was not restricted. . The use of Spanish 
for the authentic texts ancofficial translations of the Protocol 
was not being claimed for reasons of prestige or on emotional grounds. 
It was merely. a question of adapting the t.ext to the facts. Spanish 
was already one of the official languages of the United Nations and 
of all international conferences and was therefore of a universal 
character. 

18.. He supported amendments CDDH/I/336 and Add.:!. and CDDH/I/341s 
concerning the use of Russian and Arabic respectively for the 
authentic texts of the Protocol. 

19. Niss MORALES HERNANDEZ (Costa Rica) said that her country 
intended toj.o;i.n the co-sponsors of amendment CDDH/II33·9 and Add. L 

20. Mr. ROMAN (Chile) said that his country, too, would like to 
become a sponsqr of amendment CDDH/I/339 and Add .. 1, but had an 
addition to propose. In -Article 47 of draft Prot.oedl II ~ the words 
lithe French and English texts;; in paragra.ph 1 should be replaced by 
;lthe French s English and Spanish texts;~. 

21. Mr. de IGAZA (Mexico) said that the representative of Chile 
should introduce his proposed aa.(lition in accordance with the rules 
of' procedure. 

22. Mr. CAJINA MEJICANO (Nicaragua) expressed his country's wish to 
join the sponsors of amendment CDDH/I/339 and Add.1. 

23. Mr. MARTIN HERRERO (Spain) said that he had no objection to 
the Chilean proposal 3 but he; too 3 considered that the representative 
of Chile should submit his amendment in writing. 

24. Mr. GLORIA (Philippines), speaking on amendment CDDH/I/56, said 
that he was ready to agree to a compromise and to accept the 
decisions of the Committee. 
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Preamble (CDDH/i; CDDH/I/337 and Add.i) 

25. Mr. GRAEFRATH (German Democratic Republic) submitted an 
amendment to the Preamble to draft Protocol I on behalf of the 
sponsors of amendment CDDH/I/337 and Add.i. The purpose of the two 
new paragraphs proposed was to determine more clearly the place and 
the function of the Protocol in present international law~ which 
prohibited the use of force by States in international relations. 
At the present time the maintenance of peace must not be just a 
wish of parties to a contract ; it had to be a jus cogens rule of 
international law. The prohibition of the use of force must be 
reaffirmed unambiguously in the Preamble so as to prevent public 
opinion gaining the impression that the Protocols were intended 
simply to regulate warfare. The proposed paragraph 2 therefore 
had a preventive purpose. In order to avoid any lengthy discussion 
on its wording, the sponsors of the amendment had taken over~ word 
for word, part of Article 2~ paragraph 4, of the United Nations 
Charter. Moreover, the insertion of the proposed paragraph 2 would 
provide a link with the third paragraph of the Preamble to Protocol I, 
which referred to the need to protect the victims of armed conflicts. 
With regard to the proposed paragraph 4~ he recalled that, after 
negotiations lasting many years, the United Nations General Assembly 
had adopted by consensus a definition of aggression. The definition 
specified the criteria of aggression and stated that aggression was 
a crime for which its instigators were responsible internationally 
and that no special advantage resulting from aggression was or 
should be recognized as lawful. Nothing in the Protocol should be 
able to be construed as restricting that defiq~tion. To exclude 
all doubts~ therefore, the sponsors of amendment CDDH/I/337 and Add.i 
had considered it necessary to add paragraph 4 to the Preamble and 
to word it in a manner acceptable to all delegations. 

Report of tlTorking Group A gn Articles 76 bis 2. 77, }8 and 79 
(CDDH/I/338/Rev.i and Add.l) 

26. Mr. de ICAZA (Mexico), speaking as Chairman of Working Group A, 
said that his Group, having adopted its report, was- submitting it 
to Committee I for consideration and approval. It lay with the 
Commftte'e to come to a decision on the conclusions in the report. 
The Working Group had adopted the new Article 76 bis proposed by 
the Un'it~d States delegation and requested the Committee to take 
note of its work on that subject. 

27. The CHAIRMAN pointed out that the questions dealt with in the 
Working- Group's report had already been considered at great length 
at the third session of the Conference. He saw no need for a fresh 
discussion on the various points. 
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Article 77 - Superior orders (CDDH/l) 

28. Mr. ABDINE (Syrian Arab Republic) asked that, in accordance with 
rule 37 of the rules of procedure j the retention o.f Article 77 
should be put to a vote by roll~call. His delegation opposed the 
adoption of the article and would be able later to give an 
explanation of its vote concerning the text. 

29. RepJ,.ying to a question by Mr. de ICAZA (l\1exico)~ Chairman of 

Working Group A, Mr. ABDINE (Syrian Arab Republic) stated that he 

was asking,first o~ all for a vote on the retention or deletion of 

Article 77; there would be another vote after that, if necessary~ 


on the text of the article. 


30. Mr.FRUCHTERMAN (United States of America) said that it would 
be difficult for the Committee to rule on the retention of 
Article 77 before the text had been finally established; 1n 
particular~ adecis::lon should'be taken on the insertion of the 
word ilgrave;;before ;:breach t

¥ in patiagraphs 1 and 2. 

31. Mr. DIXIT (India), supported by Mr. OBRADOVI6 (Yugoslavia), 
considered that, before discussing the text, the Committee should 
vote on the retention of the article. 

}2. Mr. MBAYA (United Republic of Cameroon) and Mr. DOUMBIA (Mali) 
agreed.' 

33. MY.. HUSSAIN (Pakistan) 'said that he, too> shared that view., 
He pointed out that that proeeaure would be in conformity with the 
rUles of procedure. 

34. Mr. SADI (Jordan) said that he saw no need for a double vote. 
If the text itself was put to the vote immediately, those against 
it could just, as well show by,a negat-i-ve vote that they did not 
wish an article on lisuperior orders" to be adopted. 

35,. Mr. RECHETNIAK (Ukrainian Soviet Socialist'Republic) ,referring 
to rule 40 of the rules of procedure, pointed out that, when two o,r 
more amendments were moved to. a proposal, the Conference should 
first vOte on the amendment' furthest removed in substance from the 
original proposaL The proposal that the article it'self should be 
deleted was in fact the furthest removed from the original proposal. 
A vote should therefore be taken first of all on the principle of 
an art,icle relating to usuperior orders", then, if necessary, on 
the insertion 'of, the words placed between square bra..ck~,~s and, 
finally, on, the~ whole text. 
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36. Mr. FREELAND (United Kingdom)~ speaking on a point of order, 
said that he understood that the Committee would be invited to vote 
first On the principle of whether there should be an article on 
"Superior Orders", in which case his delegation would abstain, 
because it did not consider that the question could usefully be 
answered in the abstract. The Committee would then vote on the 
words placed between square brackets in the proposed text~ and 
finally on the text as a whole. In that last ~a6eJ his delegation 
would cast a negative vote. He wished to be sure that his delegation 
would have an opportunity to cast its vote on the whole text. 

31. The CHAIRMAN made it clear that no vote would be taken on the 

whole text unless the first vote was in favour of retention of the 

article. 


38. The CHAIRMAN, replying to a question by Mr. RECHETNIAK, 

(Ukrainian soviet Socialist Republic) on the subject of the vote, 

stated that delegations which favoured the inclusion of the 

provision in question would vote ilyes li and those aga~~st it would 

vot e "no il • 


At the request of the representative of the Syrian Arab 
Republic, the vote on the inclusion of a provision relatin to 
superl0r orders Artlcle 11 was taken by roll-call. 

Afghanistan, having been drawn by lot by the Chairman, was 
called upon to vote first. 

In favour: Belgium, Bulgaria, United Republic of Cameroon, Canada, 
Chile, Cyprus, Costa Rica, Cuba, United States of America, 
Finland, France, Greece, Hungary, Ireland~ Israel, Japan, 
Mexico, Mongolia, Norway, 'Netherlands, Peru, Philippines, 
Poland, Portugal, German Democratic Republic, Democratic 
People's Republic of Korea, Socialist Republic of Viet Nam, 
Byelorussian Soviet Socialist Republic, Ukrainian Soviet 
Socialist Republic, Holy See, Union of Soviet Socialist 
Republics, Venezuela, Yugoslavia$ Zaire. 

Against: Saudi Arabia, Australia, India, Iran, New Zealand, Oman, 
Pakistan, Syrian Arab Republic, Switzerland. 

Abstaining: Afghanistan, Algeria, Germany (Federal Republic of), 
Argentina, Austria, Brazil, Colombia, Ivory Coast, Denmark, 
Egypt, United Arab Emirates, Spain, Ghana, Indonesia, Iraq, 
Italy, Socialist People's Libyan Arab Jamahiriya, Jordan, 
Kuwait, Lebanon, Madagascar, Mali, Mauritania, Mozambique, 
Nigeria, Panama, Qatar, Republic of Korea, Romania, United 
Kingdom of Great Britain and Northern Ireland, Senegal, Sudan, 
Tunisia, Turkey, Democratic Yemen. 
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The Committee decided j by 34 votes to 9:> with 35 abstentions? 
to include in Protocol I a provision relating to ; superior orders'l! 
(Article 77). 

39. The CHAIRMAN pointed out that the vote in no way implied that 
any particular wording of Article 77 had. been adopted. 

'40:" . Mr",. ABDINE (Syrian Arab Republic) contested the result of tbe 
vote ~ s,tressin'gthat ~ according, to the rules of procedure, the 
decision should have been adopted by a simple majority of the 
;;repres.entat-i ves p'res.ent;;~i. e. at least 40 . 

41. Mr. GRAEFRATH (German Democratic Republic) disputed the grounds 
for that submission and read out rule 36 of the rules of procedure 3 

which state.d that represeil.tat-iveswho abstained from voting shoul-d 
be ,cons'ideredasno,t' voting. 

42. Mr.FBUCHTERHAN (United States of America) said that. according 
to rule 35" paragraph 3:, of the rules of procedure ~ the Chairman 
must rule immediately on the point raised by the Syrian Arab 
Republic. 

43. The CHAIRMAN, a~ter a short break in the meeting: read out rules 
50 and 36 of the rules of procedure and confirmed the result of the 
vote on the inc'lusion in Proto'col I of a provision relating to 
'superlor orders ;', . 

The meeting rose at6 p.~. 
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SUMlVIARY RECORD OF THE SEVENTIETH f·'IEETING 

held on Thursday, 28 April 1977, at 3 p.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Group A on Articles 76 bis 77 78 and 79 
and Add.l) concluded 

Article 77 - Superior orders (concluded) 

1. The CHAIRMAN invited the Committee to vote on the text of 

Article 77 as reproduced in the report of Working Group A 

(CDDH/I/338/Rev.1 and Add.l). 


2. Mr. ABDINE (Syrian Arab Republic) said that in order to 

expedite the Committee's work he \llOuld no longer insist on a vote 

by roll calIon Article 77. 


3. Mr. SCHUTTE (Netherlands) said that before a vote was taken 
he would like to sUbmit an oral amendment to paragraph 2 of 
Article 77, an amendment which in fact was identical to the widely
supported proposal he had submitted to loJorking Group A. As had 
been rightly pointed out, it was precisely because the proposal had 
been made just as vJorkihg Group A had been about to adopt its report 
that no reference to it had been made in the report, on the under
standing that it could be submitted to the Committee before it voted 
on Article 77. His proposal was to replace the w~rd "wilfully" 
which appeared between square brackets in the first line of 
paragraph 2 by the word "mere" to be inserted before the word 
"fact" at the beginning of the paragraph. The French text would 
then begin with the words "Le seul fait d'avoir agi sur l'ordre ... " 
and the English text with the words "The mere fact of having acted 
pursuant to an order ... ". He pointed out that the amendment was 
merely one of style which in no way affected the substance of the 
paragraph. 

4. The CHAIRi';JAN said that he would put Article 77 to the vote 
paragraph by paragraph. He asked the Committee to vote first on 
retention of the word "grave" which appeared between square brackets 
~n .paragraph 1. 

It was decided to retain the word "grave" by 35 votes to 15, 
with 13 abstentions. 
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5. Hr. FRUCHTERMAN (United States of America) said that he had not 
interrupted the vote that had just taken place because that would 
have been against the rules of procedure. He wished to know, 
however~ whether, as with the vote on the word "grave" it was the 
Chairman's intention to put to the vote each article without 
discussion. 

6. The CHAIRMAN replied in the affirmative. He put to the vote 

paragraph 1 as a whole. 


Article 77~ paragraph l~ as a whole was adopted by 36 votes 

to 19? with15'abstE?n:ti'Ons.~ 


7. The CHAIRMAN invited the Committee to vote on the oral 
amendment made by the represeJ}t~:t'iv:~, of:1 tJ1e l'Jet:her..lands. The 
amendment was to insert the word "mere" before "fact" at the 
beginning of"paragraph 2 > whichW0u1d'then start wi.th; the 'words 
"'rhe mere fac:t, of ,having acted pursuant to an orde'rl .~,~". 

8. fllr. GREEN (Canada), speaking on a point of orde~,~ said that 
he had:,l,;lnderliltood the' oral amendment s'libmit1;;ed by' tM:r~p.I'~s~ntative 
of, the, i\letherlands, to', ihvolve' delet·iorCof the wor'd'''wilfully'' 
between square brackets in the first line of pa.ragraph~' as'-i.Tell 
as insertion of the word "mere" before "fact". 

9. The CHAIRl'lAl\l said that that was'so. He put to the',vote the 
amendment submitted by the representative of the Netherlands.' 

'rhe Netherlands amendment was a:dopted by 44 votes to one~wi~h 
18,abs:tentions. 

10. tllr. HUSSAIi\l (Pakistan) said that the Chairman's replyto'the 
represent_ative of Canada had been quite clear. However~ :at the 
time of the actualvote 3 the Chairman had asked the Conirnittee to 
decide on the insertion of the word ilmere" alone. It might ,be 
better to have the Committee vote also on the deletion of the 
wopd ilwilfully;;. 'l'he record ,oftp,e de,bate would then cle'arly 
shbw"whatfheConlmittee had actually voted upon. 

11. The CHAIRMAN ~ in deference to the wish expressed by the 
representative of Pakistan, asked the Committee whether it wished 
to vote on the deletion of the word "wilfully". He concluded 
that the Committee did not apparently wish to do so~ 

12. l\'lr • GREEN (Canada) pointed out that he had specifically asked 
whether a vote to insert the word ilmere " entailed deletiori dfthe 
word "wilfullyil and that the Chairman had replied in the affirmative. 
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13. The CHAIRrvIAN~ replying to Mr. SADI (Jordan) and Mr. de BREUCKER 
(Belgium)~ observed that he had asked members of the Committee 
whether they wished to vote on the deletion of the word "wilfully" 
and that no one had indicated that they did. 

14. Mr. GLORIA (Philippines)·said he distinctly remembered that 
the original proposal by the representative of the Netherlands had 
been to insert the word "mere" before the word "fact" and to delete 
the word "wilfully" appearing in square brackets. He had ~ot~d 
for the proposal on the understanding that the word "wilfully" was 
deleted i since if it were not the sentence would be ih6or~ect and 
would make no sense from the legal standpoint. 

15. After an exchange of views involving P1r. NUNEZ (Cuba), who. 
agreed with the representative of Canada, Mr. DIXIT (India), who 
confirmed that no one had indicated any wish to vote for the 
deletion of the word "wilfully", I~iss AL-JOUA 'N (Kuwait), who 
thought that rule 40 of the rules of procedure should be applied 
to settle the question~ Mr. SADI (Jordan)~ who proposed that a 
formal vote should be taken on whether or not the word "wilfully;! 
should be kept, Hr. HUSSAIN (Pakistan), who repeated his original 
statement, Mr. MUDARRIS (Saudi Arabia)~ who thought that the 
simplest course would be to vote on the deletion of the word 
"wilfully", and i'1r. iViBAYA (United Republic of Cameroon) ~ who noted 
that no one had indicated any wish to vote for the deletion of 
the word "wilfully" " the CHAIRMAN ruled that the Committee had 
decided~ by virtue of the vote it had just taken~ to insert the 
word "mere" before the word "fact" at the start of paragraph 2, 
and to delete the word "wilfullyOl appearing in square brackets in 
that paragraph. He declared that the Chairman's ruling settled 
the question. 

16. The CHAIRl'1Ai~ then put to the vote the retention of the word 
"grave" appearing in square brackets in paragraph 2. 

It was decided to retain the word 11 grave" by 41 votes to 12, 
with 15 abstentions. 

17. i"Uss r-·'IARTIN (Legal Secretary), at the request of the Chairman, 
read out the text of paragraph 2 as thus amended, as follows: 

"2. The mere fact of having acted pursuant to an order of an 
authority ora superior does not absolve an accused person 
from penal responsibility, if it be established that in the 
cirCumstances at th~ time he knew or should have knOwn that 
he was committing a grave breach of the Conventions or of this 
Protocol. It may~ however, be taken into account in 
mitigation of punishment. 1I 
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Article 77~ paragraph 2 was adopted by 40 votes to 92 with 

28 abs't,entJol1s. 


18. The CHAIRHAN put to the vote Article 77 as a whole. 

Article 77 as a whole was adopted by 38 votes to 22~ with 

15 abstentions. 


Article 76 bis 

l~. Th~~CHAIRMAN sugge~ted that to save time explanations of 
vo:tes might follow after the Committee had taken its decision on 
the four articles under con~ideration; and proposed moving straight 
on to Article 76 bis. He reminded the Committee that the Working 
Group, had adopte<tJ;J1.e article by consensus 5 and wondered if the 
Committee could dothe-s.ame. 

20. Hr. de GbUTTES(Fr.an.c..e:).~.s.ai.d that he must with regret oppose 
the adoption of~th~attii61e~by d6n~ertsus, as his delegation 
considered ,it:essent.ial' for,t'he vario.Us,.paragraphs, of Article 76bis 
to QelPut, to the'vote separately. 'He'was'~r'ead:y if"askedt'o 
expl~:in:1io t,he Committee the reasons for ~hisr~aest. 

21. The.,GHAIRl1AN put to the vote Article 76 bis. paragraph i. 

Article 76 bis~ paragraph I, was adopted by ~g~ote6 to riQn~1 
with one abstention. 

22. Mr. VANDERPUYE (Ghana) expressed 'Surprise that' the total 
number of votes cast varied so much :f'r'Orri:o'ne vote to ari:bthe·r. 

23. The CHAIRMAN replied that he had to abide by the figures 
arrived at by the Secretariat, and had no way of checking whether 
each delegation had in .fC),ct ;vot~ed,. ' , 

24. The CHAIRMAN put to the vote Article 76 bis, paragraph 2 . 
.. -." 

Art"icle T6bis~ paragraph 2, was adopted by' 72 votes to none, 
with 2 abstentions. 

25. The CHAIRMAN put to the vote Article 76 ill. paragraph 3. 

26. Mr. FRUCHTERHAN (United States of America), speaking on a point 
of order~ pointed out that earlier in the meeting he had asked the 
Chairman if the items to be voted on could be discussed at all, and 
had been told that they could not. He asked the Chairman to state 
whether that decision still held. 
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27. Mr. de GOUTTES (France), also speaking on a point of order; 
said he merely wished to clear up one point. It was not his 
delegation's aim to query paragraph 3 as a whole. It merely 
wished to request that the end of the sentence, reading "and, where 
appropriate, to initiate disciplinary or penal action against 
violators thereof.", should be voted on separately and that there 
should then be a second vote on the paragraph as a whole. He was 
prepared to give his grounds for making that request. 

28. The CHAIRMAN considered that there was no need to hear the 

reasons for the proposal, and agreed to proceed as the French 

representative requested. He put to the vote the last part of 

Article 76 bis, paragraph 3, reading Hand, where appropriate, ... 

thereof\!. - 

The last part of Article 76 bis, parasrapl1 3, was adopted by 

56 votes to one, with 11 abstentions. 


29. The CHAIRlfiAN put to the vote Article 76 bis, paragraph 3 s as 

a whole. 


Article 76 bis~ paragraph 3, as a whole was adopted by 70 

votes to none, with 3 abstentions. 


30. The CHAIRHAi\f put to the vote Article 76 bis as a 1'1'hole. 

Article 76 bis as a whole was adopted by 72 votes to none, 
with 3 absteritions. 

Article 78 - Extradition 

Article 79 - Mutual assistance in criminal matters 

31. Mr. GHEEN (Canada), speaking on a point of order:l observed 
that the Working Group had considered Article 79 before Article 78. 
He wondered wl1ether the Committee should not do likewise, since the 
vote on Article 78 could depend on the outcome of the vote.on 
Article 79. 

32. Mr. de GOUTTES (France) considered that it would be more 
logical to put Article 78 to the vote first) since it dealt with 
the question of extradition, which was taken up again in paragraph 2 
of Article 79. That was, moreover, the order proposed by the 
Rapporteur of the Working Group. 

33. The CHAIRMAH. noting the opposition of the French delegation 
and the recommendation by the Rapporteur of the \'lorking Group~_ said 
that, if there was no objection, he would put Article 73 to the 
vote first and then Article 79. 

http:CDDH/I/SR.70


CDDH/I/SR.70 - 394 

34. Mr. fi.ECHETNIAK (Ukrainian Soviet Socialist Republic) formally 
requested that the question should be put to the vote. 

35. The CHAIRfJiAl'J invited the Committee to vote on the Canadian 
proposal. 

36. Mr. de GOU'l'TES 9 speaking Oh a point of order; said that since 
in its report the Workin~ Group had adopted the articles in the 
normal order, to be consistent the Committee should adopt Article 78 
before Article 79. He found it surprising that the content of the 
report should be called in question. 

37. Mr. PARTSCE (Federal Republic of Germany) pointed out that the 
end of paragraph 10 of the report read "In the event of the text of 
Article 78 being adopted by the Committee, it would be for the 
Dl;'afting Committee to decide on the order and the place in which 
Articles T8 and 79 should.-be· insertedi(.- .. There was thus· nothing to 
prevent the Committee from adopting the arti·cles in the order it 
thought most appropriate. 

38. The CHAIRMAN, replying to a question by Mr. OBRADOVI6 
(Yugoslavia), explained that he had invited the Committee to vote 
on the Canadian proposal in a desire to avoid too many procedural 
motions; if the Canadian proposal was adopted, Article 79 would 
be put to the vote before Article 78. 

The Canadian proposal was adopted by 41 votes to 42 with 
14 abstenfions. 

39. Mr. GLORIA (Philippines) said that, in the circumstances, he 
took it that the adoption of Article 78 would depend on the 
decision that would be taken on Article 79. 

40. The CHAIRMAN asked the Committee whether it wished to vote 
forthwith on Article 79 as a whole. 

41. Mr. SCHUTTE (Netherlands) suggested that the article should 
be adopted by consensus. 

42. jl1r. de GOUTTES (Prance) said that he was regretfully obliged 
to ask for a separate vote on each paragraph. 

43. The CHAIRMAN put Article 79 to the vote 9 para~raph by 
paragraph. 

Article 79, paragraph 1 was adopted by 69 votes to nonei with 
3 abstentions. 

Article 79, paragraph 2 was adopt~d by 65 votes to 2, with 
3 abstentions. 
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Article 79. paragraph 3 was adopted by 70 votes to none 2 with 

one abstemt-ion. 


Article 79 as a whole was adopted by 70 votes to none a with 

3 abstentions. 


44. rlJr. AL-FALLOUJI (Iraq) 3 Chairman of the Drafting Committee, 
pointed out that the Drafting Committee had taken no decision
concerning the titles of Articles 78 and 79. It seemed to~him 
that the titles in the ICRC draft were appropriate, but he WQ~ld 
like to have precise instructions from Committee I on that point. 
Furthermore, the Drafting Committee had begun to consider both the 
placing of the articles, which-it hi1d envisaged merging,and also 
the order-ot~he-paragraphs~ which was not without diffiCulty. as 
had been indicated by the representatives of Canada and --Ii'~arice;-a:t 
the current meeting. The Drafting Cqmmittee would like Committee I 
to give it a mandate to continue considering the matter; and-to 
authorize it, if need be. to merge the two articles in a single 
one - which might be entitled liHutual assistance in criminal 
matters and extradition" - and to arrange-its paragraphs-in a more 
satisfactory order. Committee I's report should make express 
mention of that mandate. 

45. Mr. de ICAZA (Mexico), Chairman of Working Group A, said he 
thought it wOllld be extremely useful for the Committee to take a 
position on the points which the Chairman of the Drafting Committee 
had just mentioned. 

46. Mr. ABI-SAAB (Egypt) pointed out that there was a discrepancy 
between the English and French texts in paragraph 3 'of Article 79. 
The Working Group had, in facto deleted some words in the first 
sentence, which, owing to a technical slip, had been retained in 
the French text; the phrase in question read: "pour l'executian 
d'une demande d'entraide", and should accordingly not appear. 

4 7 . J\1r. AL-FALLOUJI (Iraq), Chairman of the Drafting Committee 3 

said that. when considering Article 79._ the Working Group had 
decided to delete the phrase in question. For order's sake, and 
in order to facilitate the Drafting Committee's task" he would like 
to have confirmation that the text adopted by the Comillittee did not 
include those words. 

48. Mr. de ICAZA (Hexico). Rapporteur. confirmed that a technical 
mistake had crept into the French text of Article 79, paragraph }, 
appearing on page 5 of the French version of the Working Group's 
report (CDDH/I/338/Rev.l). and that it was the English text which 
reflected the consensus reached by the Working Group. That fact 
would be mentioned in t-he report. 
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49. Mr. de GOUTTES (France) said that his delegation had agreed 
to the deletion of _the words "pour l'execution d'une demande 
d'entraide", because it considered that paragraph 3 was thus made 
more general in scope. 

50. Hr. AL-FALLOUJI (Iraq)~ Chairman of the Drafting Committee, 
asked the representative of France to explain what he meant by 
"more general in scope". If it was a question of adding something 
to paragraph 3, it would be preferable for that to be clearly 
stated before the Committee in order to avoid difficulties in the 
Drafting Committee. 

51. Mr. de GOUTTES (France) pointed out that the Spanish text, 
like the French one, included the phrase "para la ejecuci6n d~ 
una peticion de ayuda". His deleGation considered that, if that 
phrase were deleted. the provisions in question would apply in 
"the field of mutual assistance in criminal matters and 
extradition" . 

52. Mr. SCHUTTE (Netherlands) said that there could be no question 
of adding the words "and extradition" after the words ilmutual 
assistance in criminal matters il in the second sentence of 
paragraph 3. In the first place. the Working Group had taken no 
decision along those lines and~ furthermore, the phrase was taken 
word for word from Article la, paragraph 2, of the Convention for 
the Suppression of Unlawful Seizure of Aircraft, signed at The Hague 
on 16 December 1970; as such, it should not be changed. 

53. Mr. de ICAZA (Mexico), Rapporteur~ expressed the view that the 
guiding consideration should be what had happened in the Working 
Group. The article and the paragraph in question had been 
discussed at length, and the represent~tive of France had agreed to 
a compromise solution; that was reflected in the English text set 
forth in the report of Working Group A (CDDH/I/338/Rev.l), which had 
just been voted upon by the Committee. It was owing to a technical 
slip that the French and Spanish texts contained a phrase which 
should have been deleted. He accordingiy proposed that the English 
text should be considered the one adopted, and that it should be 
left to the Translation Services to draft correct French and 
Spanish versions, taking care not to include the words that had 
been deleted. 

It was so agreed. 

54. The CHAIRfvlAN put draft Article 78 to the vote,paragraph by 
paragraph. 

Paragraph 1 was rejected by 27 votes to 7, with 39 abstentions. 
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Paragraph 2 was rejected by 41 votes to one, with 
29 abstentions. 

Article 78 as a whole was thus rejected. 

Addendum to the report of Working Group A (CDDH/I/338/Rev.l/Add.l) 

Part V bis - Obligation to make reparation for breaches of the 
present Protocol (CDDH/I/335 anQ Add.l and 2). (concluded) 

55. Mr. de ICAZA (Nexico)~ Rapporteur~ drew attention to 
document CDDH/I/338/Rev.l/Add.l, which was an addendum to the 
report of Working Group A. The Working Group had considered the 
new Part V bis proposed by Algeria; the Socialist Republic of 
Viet Nam and Yugoslavia (CDDH/I/335 and Add.l and 2) and had 
adopted by consensus the text appearing in paragraph 3 of the 
addendum. 

56. 'l'he CHAIRfliAN suggested that the Committee should adopt that 
text by consensus. 

It was so agreed. 

The meeting rose at 6.5 p.m. 
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SmiMARY RECORD OF THE SEVENTY-FIRST HEETING 

held on Friday, 29 April 1977, at 3.20 p.m. 

Chairman: Mr. OFSTAD (Norway) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Explanations of vote 

1. Mr.OBRADOVIC" (Yugoslavia) said that in the view of his 
delegation Article 77, concerning superior orders, codified an 
existing rule of international law. It resolved the dilemma 
which soldiers might face in time of war, when they received 
orders which were contrary to law, justice and morality. It 
endorsed the judgement pronounced by the international community 
on accused persons who had offered military discipline as an 
excuse for their crimes. The adoption of Article 77 was 
particularly welcomed by Yugoslavia, which had been the victim 
of many war crimes in 1940-1945 and had subjected those 
responsible to severe punishment. It was nevertheless true that 
military discipline had to be observed in any army. For that 
reason his delegation had taken the view that Article 77 should 
be applied to grave breaches only. 

2. Article 76 bis consisted of provisions which were already 
in the military codes of all countries. Nevertheless, in view 
of the interest expressed in the item by some delegations, his 
delegation had accepted the majority opinion and had voted in 
favour of the insertion of that text. 

3. With ~eference to Article 78, his delegation had stated at 
the third session that it was in favour of a clause which reflected 
the ICRC's proposal. It had abstained in the vote, however,. 
because it felt that the version submitted by the Working Group 
was meaningless. 

4. On the other hand, it had voted in· favour of Article 79 
because it considered that the article represented the maximum 
that States could accept and that its prOV1Slons would facilitate 
mutual assistance in criminal matters in respect of grave 
breaches. 
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5. The Yugoslav deleGation also welcomed the adoption by 

consensus of the new Part V bis (CDDH!I!335 and Add.l and 2), 

of whicn it was a sponsor, since it confirmed the validity of a 

rule already stated in The Hague Convention No.IV of 1907 

concerning the Laws and Customs of War on Land. 


6. Lastly, his delebation regretted the fact that only 
Article 79 had been adopted by consensus and it hoped that in 
future Committee I would make every effort to ensure that decisions 
by consensus were arrived at more often. 

7. Mr. SCHUTTE (Netherlands) said that his deleGation had voted 
against the insertion of the word 1igraveYi in both paragraphs of 
Article 77 but had nevertheless voted in favour of the article as 
a whole as put to the vote because it was its understanding that 
the text adopted did not prejudice the validity of current written 
and customary la,v according to whic.h the mere fact of having 
obeyed an order did not absolve those accused of violations of 
the laws and customs of war from individual responsibility under 
international law) whether or not such violation constituted a 
6rave breacll of i:;lie lS4~j ;.1enev:.I \.~onventions or of Protocol I. 

8. Mr. LE (Socialist Republic of Viet Nam), speaking on behalf 
of his own delegation and the co-sponsors of the amendment in 
document CDDH/I/335 and Add.l and 2j thanked the members of the 
Comciittee for their unanimous support. 

9. The consensus marked a victory for the concept of humanity 
based on justice because, by reaffirming the principle 6f the 
obligation td make reparation .for breaches of the Conventions and 
of Protocol I, a principle already embodied in The Hague 
Convention No.IV of 1907~ the Comciittee was helping to heal the 
deep wounds inflicted upon peoples fighting for their national 
and social emancipation. It also represented the triumph of a 
new spirit: that of the historical realism and good will with 
which the Committee was imbued. Incieed, l'l'hether. they had 
unreservedly supported the proposed text or had wished to amend 
it in some way~ all delegations had shown themselves .to be in 
favour of its substance. His delegation saw in that attitude a 
good omen for the COI'1JTJittee'::3 future 1·' 0rk. 

10. His delegation had voted in favour of Articles 76 bis, 77 
and 79, for two reasons. 

11. In the first place. it had sup~orted them because it felt 
tLlat they were likely to increase the effectiveness of measures 
for the application of the Geneva Conventions and of Protocol I, 
as also the prevention and suppression of breaches, particularly 
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grave breaches~ of those instruments. By prescribing~ by a large 
majoritY3 that the Parties to the Conventions and to conflicts must 
clearly define the duties and responsibilities of military 
commander~ (Article 76 bis) and ensure that their internal law 
penalizing disobedience to orders was in accordance with the 
requirements of a just and effective suppression of grave breaches 
of the Conventions and of Protocol I (Article 77)9 and by stating 
that the High Contracting Parties must afford one another the 
greatest measure of as~istance in connexion with criminal 
proceedings and co-operate 6n matters of extradition in respect of 
grave breaches (Article 79)3 the Committee had proved equal to the 
task of developing a new iriternational humanitarian law. 

12. Secondly, Article 77 provided an opportune extension of the 
principles of NUrnberg by bringing in the principle of non
indictability for disobedience to orders constituting a grave 
breach of the Conventions or Frotocol I~ and the principle of non
immunity from penal responsibility for grave breaches committed in 
execution of superior orders. The type of war most likely to 
occur during the neit few decades was undoubtedly the colonial, 
neo-6010nial and racist war of aggression. The article would 
effec~ively protect the members of the armed forces of aggression 
soldiers or officers - who might refuse to carry out orders 
constituting grave breaches of the Conventions and of Protocol I. 
It would help them not to act like robots~ but to listen to the 
voice of their human conscience and to stop before they committed 
an irreparable act. 

13. Mr. de GOUTTES (France) said that his delegation favoured the 
adoption by consensus of general texts on which an agreement in 
principle posed no problems 9 but for texts of a particularly 
technical and complex nature~ such as those of Articles 713 78 and 
79, it considered it preferable to vote paragraph by paragraph. 

14. Furthermore; since each delegation took its decision on the 
basis of the version issued in the official language which it used, 
and since all the versions had the same legal force 3 his delegation 
deplored the differences which had been pointed out on two occasions 
at the seventieth meeting (CDDH/I/SR.jO) between the French and 
English versions of texts s which had led to some ambiguity in the 
votes cast. In Article 76 bis 3 for example "Ie cas §ch§ant" had 
not the same meaning as "where appropriate". In Article 79 3 
paragraph 3~ the French text stated: "Dans taus les cas; la loi 
applicable pour l'ex§cution d'une-detliande d'entraide est celIe de 
la Haute Pa~tiecontractante"3 while the English read: "The law 
of the High Contracting Party requested shall apply in all cases". 
The scope of the provision was no longer the same in the two 
versions and the consistency of the whole paragraph was thereby 
undermined. His delegation asked that the Committee should 
specifically instruct the Drafting Committee to restore the balance 
and consistency of the final texts. 
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15. His delegation had voted in favour of Article 77 as a whole~ 
becaus~ it appeared to strike a satisfactory balance between s on 
the one hand, the necessary principle of the responsibility of 
subordinates who participated in the commission of a grave breach 
on the order of an authority or a superior and J on the other j the 
legitimate requirements of military discipline. 

16. Furthermore, his delegation had interpreted the Netherlands 
oral amendment made at the seventieth meeting, for which it had 
voted, as meaning that the mere fact of having acted under orders 
did not in itself constitute a reason for absolving an accused 
person from penal responsibilitYj but that the other reasons for 
absolving a person from responsibility laid down in the general 
penal legislation could, where appropriates still apply in each 
individual case, including cases of force majeure. 

17. Regarding Article 76 bis j he said that the French delegation 
had asked for a vote paragraph by paragraph and had voted against 
the retention of the last phrase of paragraph 3. The French 
version, which differed from the English version, seemed to his 
delegation unacce~table for two reasons: first. it could be 
interpreted as tendin~ to transfer certain responsibilities 
mainly in the field of disciplinary or penal action - from the 
level of governments to that of commanders in zones of military 
operation; secondly, it did not allow of respect for the principle 
that the responsible authorities must be free to decide on the 
advisability of a prosecution, and it might thus encroach on the 
right of the judicial authorities to exercise their judgement in 
that respect. The French delegation had therefore voted against 
the retention of the last phrase of paragraph 3. although it had 
not voted against the article as a whole. 

18. With regard to the former Article 78 - Extradition, the 
French delegation had voted in favour of paragraph 1 because that 
provision, in the very flexible wording it had been given as the 
result of a difficult compromise, appeared to be the minimum text 
n~cessary to fill the gap remaining in Article 50 of the second 
Geneva Convention of 1949. That gap arose from the fact that 
States that did not allo~ extradition in the absence of a treaty 
could always refuse extradition if there were no treaty, whereas 
the States allowing extradition on the basis of their domestic 
legislation in the absence of a treaty were more firmly bound by 
the principle of aut dedere aut judicare. Paragraph 1 of 
Article 78, although much less comprehensive than the initial 
text proposed by the lCRC _. which was in turn based on the 
Convention for the Suppression of Unlawful Seizure of Aircraft~ 
signed at The Hague on 16 December 1970. and the Convention for 
the Suppression of Unlawful Acts against the Safety of Civil 
Aviation signed at Montreal) 23 September 1971 - would make it 
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possible to fill the gap by making the Geneva Conventions and the 

Protocol the legal basis for extradition~ and thus empowering 

every State to grant extradition, whatever its extradition 

legislation~ even in the absence of a bilateral treaty. On the 

other hand~ the French delegation had voted against paragraph 2, 

considering it irrelevant in so far as it reserved the rights of 

States not parties to the Conventions and to the Protocols, and 

dangerous in so far as it appeared to run counter to the principle 

of the non-extradition of nationals. 


19. With regard to Article 79, the French delegation had voted in 
favour of paragraph l~ which recapitulated the original text of 
Article 79 submitted by the ICRC, and which enunciated the principle 
of the greatest possible measure of mutual assistance in criminal 
matters. It had abstained in the vote on paragraph 2 for the 
reasons which it had explained in the Working Group. It 
considered, in fact~ that the paragraph on extradition, reintroduced 
artificially in an article which had initially been designed to 
cover only ~utual assistance in criminal matters, was~ on the one 
hand, wrongly placed. since it should have appeared in a separate 
article on extradition, and, on the other, inadequate so far as 
its substance was concerned. since it was drafted in very imprecise 
terms and failed to fill the gaps in the 1949 Conventions concerning 
extradition~ as the former Article 78 had done. Lastly, in" voting 
in favour of paragraph 3, his delegation had based itself on the 
official French text, which was the original version and one with 
which the Spanish version corresponded~ but from which the English 
version deviated by making the scope of the provisions embodied in 
the paragraph more general. 

20. Mr. FREELAND (United Kingdom) said that his delegation had 
abstained in the votes on the various proposed changes to 
paragraphs 1 and 2 of Article 77 because it considered that, 
whatever the outcome of those votes, the terms of the two 
paragraphs would not be satisfactory. His delegation had voted 
against each of the two paragraphs and against the article as a 
whole because of its serious misgivings about their terms~ although 
it had at one stage been favourable to the inclusion of provisions 
on the subject of superior orders and had contributed actively to 
the work performed by the Working Group and the Con~ittee on the 
subject. 

21. Its main difficulty arose from the fact that the article would 
establish one system of law for the category of breaches to which 
it applied, whereas other types of breaches of "the Conventions or 
the Protocol, as well as breaches of other Conventions or of 
customary law, would remain subject to a different system - the 
existing system of customary law. That could clearly give rise 
to confusion. 
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22. Secondly, his delegation had doubts about the system which 

would be established by the article. In particular, the words 

"or should have known" in paragraph 2 could give rise to trouble

some uncertainty. If they were to be understood as meaning only 

that a person must be taken to know the law, and that a mistake of 

law could not amount to a defence to a criminal charge, they 

caused no difficulty although the need for them was questionable. 

If, on the other hand, they were to be understood as applying to 

knowledge of factual circumstances, they might cause serious 

difficulties. It was clearly quite impracticable for a soldier 

to be expected to carry out his own detailed investigation on the 

facts of a situation before complying with an order given to him. 


23. In view of the seriousness of its doubts on both these aspects, 
his delegation had reached the conclusion that it would be better 
for the Protocol to include no provision at all with regard to 
superior orders, and for the position as a whole to continue to be 
regulated by the existing rules of international law on the subject, 
with which, of course, national legislation would have to comply. 
Particularly in vi~w of the relative narrowness of the majority by 
which the article had been adopted and the substantial number of 
votes against it, his delegation hoped the outcome might still be 
the omission of the article. 

24. Mr. SABEL (Israel) said that his delegation had voted in 
favour of retaining Article 77 and in favour of the article as a 
whole. The principle enunciated in Article 77 was embodied ,in 
Article 125 of the Israel Hilitary Justice Law, which provided that 
a soldier who refused to obey a manifestly illegal order did not 
incur penal or disciplinary responsibility. 

25. His delegation had voted in favour of the retention of the 
word "grave" in paragraph 1 which, in its view, in no way signified 
denying penal responsibility for any violation, however minor it 
might be. The Conventions had, in fact, been incorporated into 
the standing regulations of the Israel Army and any violation 
thereof, however trivial or slight, was considered to constitute a 
military offence. The case of a minor offence against Article 18 
of the third Geneva Convention of 1949 might, for example, be cited: 
the order to ~lace sums of money owned by prisoners in a special 
account should be given by an officer; if, however, that order 
were given by a non-commissioned officer (NCO), it would constitute 
a breach of the said Convention and Israel would then prosecute the 
NCO involved and would expect other States to do so in similar 
circumstances. His delegation did ,not think, however, that there 
would be grounds for prosecuting the ordinary soldier for obeying 
the orders of the NCO. Indeed, it was the commander giving the 
order who would incur penal respon'sib.ility and not the soldier who 
obeyed it. In that connexion it should be stressed that Article 77 
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applied only to breaches of the Conventions and of ~rotocol I, and 

that any other violations of the laws and customs of war, such 

as a violation of The Hague Regulations, continued to be covered 

by the customary international law concerning superior orders. 


26. Finally, his delegation reaffirmed that in the case of a 

grave breach, it was up to the soldier, however junior in rank 

he might be, to refuse to obey illegal orders and that he was not 

exempt from penal responsibility if he should carry them out. 


27. Hr. RUUD (Norway) said that his delegation had voted in 

favour of Article 77 although it had not found the wording 

completely satisfactory. It had hoped that Article 77 would 

restate in terms of international law the principle of non

absolution from penal responsibility clearly enunciated at 

Nilrnberg and which now formed part of general international law. 

It had thought, however, that the article could be useful even in 

the adopted .form. 


28. Doubts had been voiced whether paragraph 2 might represent a 

step backward in relation to the above-mentioned Nurnberg 

principles in that it applied only to grave breaches of the 

Conventions and of Protocol I. The question was whether the fact 

that Article 77 made no mention of other breaches meant that such 

breaches committed pursuant to an order of a superior would not 

entail penal responsibility. His delegation considered that the 

text ruled out any possible a contrario interpretation and that the 

Nurnberg principles would continue to apply to these other breaches. 


29. His delegation considered;; however, that the wo'rds "knew or 

should have known" in the same paragraph were ambiguous and it would 

have preferred the words "or should have known" to be deleted. If 

what was meant was ignorance of the law, the wording was acceptable, 

but if it meant ignorance of the facts, the problem was more 

complex. Any person acting in ignorance of the facts 3 however, 

was not wilfully committing a grave breach. It seemed, therefore, 

that the term in question referred only to ignorance of the law. 


30. With regard to paragraph 1, his delegation hoped that States 

would extend the scope of application of that provision, in order 

that a soldier would not have to choose between a refusal to carry 

out an order - an act that would most certainly entail penal 

prosecution - and obedience, with the possibility of prosecution 

as a war criminal. 


31. Mr. MBAIVIBU (Zaire) said that his delegation had abstained in 

the vote on Article 77 because that text required the undertaking 

by the High Contracting Parties to bring into line their internal 

law penalizing disobedience to orders of a superior which were 
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considered to deviate from the relevant prOV1Slons of the 
Conventions and of Protocol I. ,Such an under~~king raised'probLems 
of legal adj ustment in practic·e, tbemore ,so ,since the code of 
military conduct of some States "ra's extremely severe on the subj ect, 
especially in the case of armed conflict. 

32. Furthermore, in view of the fact that under the national 
Constitution the principle that a rule of conventional inter
national law took precedence over domestic law was very clearly 
defined, his delegation, which was not irrevocably opposed to 
Article, 71, had preferred to abstain. It also consiCl~,j:>t:!,.Q. ,that it 
could express reservations with respect to the application of that 
article at the ~ime of the signature and ratification of Protocol I, 
in the requisite; legal form~ until such time as the necessary 
conditions for an;~ndertaking had been met. 

33. Mr. SHARIF (Oman)~' explaining the vote of his delegation on 
Article 77; said that paragraph I was unacceptable because it 
raised serious difficulties in the relationship between internal 
law and international law. He wondered whether that paragraph 
could replac~ domestic law incases of disobedience when:a grave 
breach had bee,n;:~ommitted and whether it, placed an obligation on 
the High C9;r;lt;ra.cting Parties to amend! their internal law~· There 
was some ambiguity there and it was for that reason that his 
delegatipn bad, vO,ted against the article. 

34. His delegation had no objection to the contents of paragraph 2, 
but thought that they could ha~~'b~~riconsidered sufficient~ 

35. Mr. NASUTION (Indonesia) explained his delegation's vote on 
Articles 77, 76 bis, 78 and 79 of draft Protocol 1. 

36. With regard to Article 77, his delegation had declared itself 
in favour of the inclusion of the word "grave" in paragraphs I and 
2 concerning superior orders. Article 77 applied only to grave 
breaches which could enQanger mankind, while breaches of the 
provisions of the Conventions and of Protocol I would always be 
governed by the internal law of the State concerned. 

37. In the case of Article 76 bis, relating to the duty of military 
commanders, his delegation had abstained in the vote on each of the 
three paragraphs and on the article as a whole. It wished to draw 
the attention of the Committee to the problems which might arise in 
many countries, especially developing countries, in carrying out 
the obligation to prevent and, where necessary, to suppress and to 
report to competent authorities breaches of the Conventions and the 
Protocol. The problem of facilities, dissemination, and so forth 
should be solved beforehand. Moreover, his delegation considered 
that there was no need to enumerate the duties of a commander in 
the Protocol. 
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38. His delegation had voted against Article 78 concerning 
extradition. It thought that there should be an extradition 
treaty between the State requesting extradition and the State to 
which that request was made before one or more refugees within the 
territory of the latter State~ having committed a crime in some 
other country~ could be handed over. If such a treaty existed, 
the decision to extradite was still subject to certain conditions 
which had to be fulfilled by the requesting State. That was 
why his delegation had abstained when Article 79 had been put to 
the vote. 

39. Mr. GLORIA (Philippines) said that his delegation had voted 

against draft Protocol I, Article 77, paragraph 1 because the 

application of that article might give rise to confusion. 


40. Paragraph 1 of Article 77 involved at least two systems of 
law, namely, the internal law of the Contracting Parties, and the 
Geneva Conventions and Protocol I, which were obviously a part of 
international law. As the text stood, paragraph 1 of Article 77 
was applicable only in cases of grave breaches. Thus, it was 
only in cases constituting grave breaches of the Conventions and 
the Protocol that the High Contracting Parties would ensure that 
their internal law penalizing disobedience to orders would not 
apply. Conversely, in cases constituting less serious breaches, 
the internal law could apply. That was the situation to which 
the Philippine delegation objected, because the legal basis for 
the usefulness of the paragraph was questionable. He recalled 
that at the Twentieth International Conference of the Red Cross, 
held in Vienna in 1965, the countries represented, numbering more 
than 100, had been exhorted to enact legislation penalizing 
breaches of the Geneva Conventions. After several years, only 
ten countries had done so. At the ICRC Conference of Red Cross 
Experts on the Reaffirmation and Development of International 
Humanitarian Law Applicable in Armed Conflicts, held at The Hague 
in 1971, it had been noted that no appreciable results had been 
obtained. Paragraph I of Article 77 did not therefore seem to 
take account of realities. 

41. In the view of his delegation, the word "grave" characterized 
the nature of the breaches; it related rather to the administra
tion of evidence than to the rule of law, and served merely to 
determine the penalty. It therefore seemed illogical to apply 
the provisions of paragraph I only to grave breaches. Since the 
breaches referred to in paragraph 1 were violations of inter
national law, the internal law of the High Contracting Parties 
should give way to international law in the matter of penal 
sanctions, regardless of the gravity of the breach, unless the 
internal or military law of the High Contracting Parties provided 
for the suppression of such breaches, which was, to say the least, 
doubtful. 
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42. Mr. ABDI~E (Syrian Arab Republic) said that his delegation 
had voted against Article 77 because it was contrary to inter
national law. That article sought to regulate a question of 
discipline in the relations of the subject with his Government 
or with the authority to which he was linked, a matter that fell 
essentially within the exclusive competence of the State. It was 
neither appropriate nor useful for an international convention to 
lay down obligations arising from tperelationships established by 
the in~ernal law of States. His delegation's second objection 
had to do with the somewhat doubtful assumption on which Article 77 
was based, the assumption that any subordinate was able. in 
c~itical circumstances, to distinguish between a licit and an 
illicit act and, consequently, to form a valid judgement on 
whether the order he had received was allowable - a hypothesis 
that often fell entirely within the realm of fiction. Sub
ordinates were seldom acquainted with the legal niceties of very 
long texts, and if they did have an elementary knowledge of the 
Conventions and Protocol I, which would already be a considerable 
achievement, such elementary knowled~e would not enable them to 
form a valid judgement. 

43. Thirdly, the article could lead to abuses, under cover of 
humanitarian lail. It i1l1plici tly encouraged disobedience to 
orders, which was contrary to the military codes of most States. 
Lastly, since in the final analysis it was a matter of the 
responsibility, at the international level. of the subject of 
international law, whether State or authority~ there would be 
little point in retaining a provision dealing with a culpability 
which, in the absei'1Ce of a::;reement to the establishment of an 
international tribunal competent to deal with it, was left by the 
Protocol to be determined by the instances of internal law. 

44. Mr. AINA (Nigeria) said that his delegation had voted in 
support of Article 77 because the provisions of the article were 
in line with the principles laid down at NUrnberg. It would have 
preferred the word ilgraveYi to be deleted from the two paragraphs 
of the article, however, because it could be difficult for a 
soldier to distinguish between a grave breach of the Protocol and 
a breach that was not grave: a soldier should not be empowered. 
under cover of superior orders, to commit breacbes of the 
Conventions and the Protocol. he could not for the moment 
imagine wh~t practical effects on the battlefield. a soldier's 
refusal to carry out orders would have. 

45. His delegation had voted f6r Article 76 bis because it felt 
that it was a step in the right direction. Itwas not only 
necessary to disseminate the provisions of the Conventions and the 
Protocol to soldiers and commanders, but it was also very pertinent 
to see that when there was a breach of the Conventions and the 
Protocol, the authorities concerned were informed and the necessary 
measures taken at Grass-roots level. 
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46. His delegation had abstained from voting on Article 78 because 
it believed that extradition was a matter that should be dealt 
with by bilateral arrangments between States. It could be seen 
from the voting that very many delegations were not in favour of 
the article as it had developed from the ICRC text. 

47. His delegation had voted for Article 79 because it had always 

supported the principle of mutual assistance in criminal matters. 

Co-operation in that field between the High Contracting Parties 

would do much to facilitate the application of the Conventions and 

the Protocol. 


48. Mr. FRUCHTERMAN (United States of America) recalled that his 
delegation had previously voted affirmatively on the issue of 
whether in principle there should be an article on superior 
orders in Protocol I. At the Committee's seventieth meeting the 
preceding day~ however, his delegation had been forced to vote 
against ,the article. That decision had been necessitated by the 
final language of both operative paragraphs of Article77~which 
limited the application of humanitarian principlei to "gra~e" 
breaches~ instead of extending it to all breaches. That retreat 
was unworthy of the Conference. In addition, paragraph 2 of 
Article 77 ~ as adopted by Cormnittee I, was a step backwards from 
existing customary law. Existing law, as applied at Nilrnberg, 
did not permit the use of the defence of "superior orders oj to 
justify ,any violation whatsoever of the Conventions. By its vote 
the preceding day the Committee~ in effect and unless some 
corrective action were taken~ had implied that the defence of 
superior orders was permitted when the crime against the Conventions 
or Protocol I was less than a grave breach. His delegation could 
not accept that implication and agreed entirely with the 
observations made on that score by the delegation of the 
Netherlands. 

49. Paragraph I of Article 77 contained the same defect. In 
directing the High Contracting Parties to ensure that their own 
internal law permitted a soldier to refuse to obey an order the 
execution of which would constitute a grave breach, the Committee 
had not gone far enough. His delegation had urged that the 
paragraph should be extended to protect a soldier who refused to 
obey any order which would involve a breach of the Conventions~ 
regardless of the gravity of that breach. The article wbuld not 
affect military discipline~ and it was illogical for nations which 
had agreed "to respect and ensure respect" for the Conventions to 
suggest that a soldier could not refuse to commit a breach of those 
Conventions. 
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50. In Article 74 of Protocol I. the Commit;ee had imposed a duty 

on the High Contracting Parties to repress grave breaches and take 

measures necessary to suppress all other breaches. The 

Committee's decision the day before had restricted the application 

of that provision. ' His delegation had therefore voted against 

Article 77. 


51. Mr. GHARIBA (United Arab Emirates) informed the meeting with 

reference to Article 77~ of the principles applied by his country: 

not to betray~ have recourse to falsehood; mutilate corpses~ kill 

the wounded or fell fruit-bearin6 trees~ and to respect religious 

practices. As a soldier~ he did not think there could be any 

exceptions to the principles of military discipline and obedience 

to superior orders. 


52. All armies consisted of commanders and subordinates; it was 
difficult, however s to make a clear distinction between them~ for 
a commander could at the same time be subject to orders from a 
superior officer. He wondered how it could be possible to 
dispense a subordinate from obeying orders received. It would 
first have to be assumed that he knew the provisions of the 
Conventions and of Protocol I. And then. it was questionable how 
the commanders of any army could allow their orders to be discussed 3 

or even any hesi~ation to be shown in carrying them out. 

53. It should be remembered that the ~unishment for failure to 
obey orders, especially in cases of armed conflict, was very 
severe; and that was why it would be more appropriate that the 
responsibility for orders should rest with the military commander 
who issued them. It was for him to assess their results and 
consequences. The assumption would then of course be that 
military commanders were aware of the l=lrovisions of the Geneva 
Conventions and Protocol I, which was not always the case. 
Lastly, Article 77 constituted interference in the internal 
legislation of States and a restriction of their sovereignty. 

54. iVlr. GREEN (Canada) explained that his delegation had voted 
for the retention of an article on superior orders, anticipating 
that Article 77 would eventually appear in a form that his country 
would be able to support. It had, however, voted against the 
final text, which was limited to grave breaches and implied the 
existence of perhaps three different legal systems. In the first 
place, Article 77 would govern 8rave breaches of the Conventions 
and Protocol I. Secondly, though his delegation did not 
necessarily agree, it might be arguable that some other system 
would govern in the case of violations not amounting to grave 
breaches~ while the system of NUrnberg would continue to operate 
for what miBht be described as war crimes and crimes against 
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humanity in the traditional sense. Moreover~ the adoption of the 

article in that form 'might even make it doubtful whether the 

defence of superior orders would be open by way of extenuation or 

mitigation to any person charged with other than a grave breach. 


55. As to the insertion of the word "mere" in the opening phrase 

of paragraph 2~ he regarded that as purely stylistic~ adding 

nothing to the substance of the paragraph. 


56. Further~ the words "knew or should have known" in paragraph 2 

were the equivalent of what had been established by NUrnberg and 

the series of war crimes trials that had occurred after both 

world wars, namely~ "ignorantia juris neminem excusat", meaning 

that an order which obviously entailed the commission of a 

criminal act should not be obeyed. The adoption of Article 77~ 


which his country had voted against~ in no way changed what 

Canada understood to be the law and would continue to apply. 


57. As to Article 78, on extradition, his delegation was in 
favour of a provision in accordance with the trend in modern 
treaty practice~ as exemplified by the Convention for the 
Suppression of Unlawful Acts against the Safety of Civil Aviation 
(Montreal 1971), whereby the Protocol could be used as an optional 
instrument by States which had no extradition treaty and whose 
legislation required such an instrument. Since~ however, the 
proposed text made no reference to any specific extraditable 
offences, nor to the absence or inadequacy of treaties, and was 
expressed in optional terms, his delegation had abstained, 
particularly as it had felt that the article had been made 
redundant by the reference to extradition in Article'79. 

58. f1r. VALLARTA (lIlexico) said that his delegation had voted for 
Article 77~ which reaffirmed and developed the principle of the 
responsibility of subordinates in obeying superior orders which, 
if carried out~ would constitute a violation of international law. 
At the same time~ it was to be regretted that those provisions 
applied solely to grave breaches, not to all breaches. 

59. Mr. LHO (Republic of Korea) expressed appreciation of the 
humanitarian and moral significance of Article 77~ but said that his 
delegation had abstained because the text did not strike a proper 
balance between the requirements of humanitarian law and those of 
military discipline. Furthermore, the provisions of Articles 76 
and 76 bis, both of which his country had wholeheartedly supported, 
would suffice to achieve the aim of the proposed Article 77, 
particularly since the obligation not to comply with an unlawful 
order was a generally accepted principle of law. His delegation 
had abstained from voting on Article 78, while supporting 
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Article 79; becaUse it believed that the latter ~rticle was 
sufficient for tht: s'v~p~)re.3Gib_l of' .':::::'[l.Ve breache~'J of the Conventions 
and the Protocol, and at the 'same time resolved· the question of 
extradition. 

60. Mr. BRING (Sweden) said that his delegation had voted for 
Article 77 as a whole, although it was not completely satisfied 
"lith the wording; it 1;TOuld have liked to see the word i7:;rave" 
deleted~ a~6 had voted accordin~ly in the votes on para~raphs 1 
and! 2. Be that as it might •. the article was a necessary and 
useful complement to Article 76, which stated a seneral principle 
that had been applied in the Manila Tribunal during the trial of 
General Yamashita. 110reQver s Article 77 was based 01''1 principles 
recognized in the Charter and Judgement of toe NUrnberg Tribunal. 
principles which had been later confirmed by resolutions of the 
United Nations Ceneral Assembly. Together, Articles 76 and 77 
reaffirmed the prinCiples of international penal responsibility 
that were developed after the Second World War. 

61. A~to paragraph 2 of Article 77. his delegation deplored that 
that reaffirmation had not been made more explicit. The 
limitation to grave breaches might open the door to a contrario 
interpretations;; thereby indicatin€; a devlation from the NUrnbers 
principles. Suc-h interpretations would be untenable. It was 
the task of the present Conferetice to d~velop and reaffirm inter
national humanitarian law, not to chanse or restrict the scope of 
prihciples generally recognized. For that reason, his delegation 
considereG that Article 77 haa been adopted on the understanding 
that it did not constitute a change in existing customary law. 

62. Miss EMARA (Egypt) said that her delegation had voted for the 
English text of Article 79" and had noted v.rith satisfaction that 
the Chairman-Rap~orteur of Working Group A had stated the previous 
day that the English text t;wuld const itut~ the consensus text of 
the' article" with which the French and Spanish texts would have to 
be brou~ht into line. Her delegation had also noted that no 
objection to that procedure had been voiced at the meeting in 
question. 

63. Mr. TSUCHIYA (Japan) said that his delegation had voted for 
Articles 76 bis. 77 and 79) which were necessary for the application 
of Protocol I and the Geneva Conventions. It had abstained, 
however l in the vot~ on Article 78) paragraph 1, and voted against 
pa~agraph. 2. In the matter of extradition~ the common article of 
the Geneva Coriventions of 1949 was adequate to secure the punish
ment of offenders, not only because it adopted .the principle of 
univ~rsal jurisdiction and provided for extradition of ~riminalsJ 
but also becaUse it served as a legal. basis fOr extradition. Thus 3 

Article 78 neither improved nor supplemented the extradition system 
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already provided ,for in the common article of the Geneva 
Conventions. Since some delegations had expressed the view that 
the cammorl article might not be sufficient as a legal basis for 
extradition undei their national law, his delegation had abstained 
in the vote on Article 78 as a whole out of respect for a view it 
did not share. 

64. Mrs. LIDDY (Ireland) said that her delegation had voted in 

favour of Article 77 although it would have preferred the word 

"grave" to have been deleted. The article developed and 

reaffirmed humanitarian law without prejudicing the application 

of the principles of customary law. 


65. Her delegation had voted in favbur of Article 76 bis for 

similar reasons and because~ like the delegation of Nigeria, it 

believed the provisions to be a ~ational corollary to the duty 

of dissemination set forth in Article 72. 


66. In relation to Article 79, her delegation had voted in favour 
of each paragraph and of the adoption of the article as a whole. 
Under paragraph 2 of that article~ grave breaches 01' Protocol I 
were clearly to be understood as being covered by the provisions 
of the Geneva Conventions relating to trial and extradition. In 
addition, the phrase "the High Contracting Parties shall co-operate 
on matters of extradition" was understood by her' de,legat'ipn to 
mean that any State for whom an extradition agreement was 'a pre
condition to extradition would be oblig~d to co-operate with 
other States requesting the conclusion of such an agre~ment. The 
paragraph fully met the preo~cupations behind proposed pa~agraph 1 
or Article 78, which left States free to choose the Protocol as 
the legal basis for extradition, but was not mandatory. 

67. Her delegation had abstained in the vote on Article 78, 
paragraph 1, as an expression of the fact that it had no objection 
to the principle, although it regarded that text as unnecessary, 
but it had voted against paragraph 2 of the same article because 
not only did it consider it unnecessary but it felt that it was 
inappropriate for Protocol I to deal with the rights and 
obligations of States hot Parties to the Conventions and the 
Protocol. 

68. Miss AL JOUA'N (Kuwait) said that her delegation had voted 
against Article 77 because, as the representatives of the United 
Arab Emirates and of the Syrian Arab Republic had pointed out, 
the effect of the article would be to assume that subordinates 
were familiar with the provisions of the Conventions and of 
Protocol I. The article gave rise to difficulties, expecially 
in regard to interference in the internal law of countries. 
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69. Mr. NU~EZ (Cuba) said that he had voted in favour of 

Article 77, which he considered to be a mainstay of international 

humanitarian law. He considered that the deletion of the word 

"wilfullyli in paragraph 2 made the wording more straightforward. 


70. His delegation had also voted in favour of Article 79, an 

anomalous text; since mutual assistance would be granted in any 

proceedings relating to grave breaches of the Conventions or of 

Protocol I. 


71. Mr. AULAQI (Democratic Yemen) said that his delegation had 
voted against Article 77, paragraph 1, on the grounds that it 
interfered with the sovereignty of States and their domestic 
legislation and disregarded international agreements and 
humanitarian law. It had also voted against paragraph 2 of that 
article according to "(A!hich responsibility lay with the person who 
gave the order, which was contrary to the Conventions and draft 
Protocol I. The whole of Article 77 was vague. For example, it 
was not expressly stated whether the order was given to a sub
ordinate who was conversant with the provisions of the Conventions 
and of Protocol I and for that reason his delegation had votedj 

against the article. 

72. Mr. VANDERPBYE (Ghana) stated that his delegation had voted 
in favour of the retention of the word "grave" in Article 77J 
paragraph 1, because it felt that not every minor breach could 
rank as grounds for refusing to obey orders. If military 
personnel had to learn all the details of the provisions of 
ProtOCOl I and the Conventions, that would lay a heavy burden on 
them. 

73. His delegation had abstained in the vote on paragraph 2 early 
in the seventieth meeting because it felt that the addition of 
words like "mereli or liwilful" served no purpose except to duplicate 
the idea of knowledge, which had been catered for already in the 
same paragraph. 

74. It had also abstained in the vote on the article as a whole 
because it felt that the provisions did not provide a wholly 
satisfactory solution to the dilemma of obedience to international 
and national law. 

75. The provisions of Articles 76 and 76 bis struck the right 
balance necessary to ensure respect for humanitarian law and for 
national legislation. His delegation had voted in favour of 
Article 76 bis because it felt that the duties of military 
commanders would reduce the gap between the undertakings entered 
into by States under the Conventions and Protocol I and the duty 
imposed on the individual to refrain from ~rave breaches. 

http:CDDH/I/SR.71


- 415 - CDDH/I/SR.7l 

76. His delegation had voted in favour of Article 79 because it 

deemed the provisions regarding legal co-operation to be adequate 

for the settlement of extradition problems. 


77. For the same reason it had abstained in the vote on Article 78, 
basically because it ~as not oppose~ ibthe extradition 6f war 
criminals and made no distinction in regard to extradition. 

78. Mr. KAKOLECKI (Poland) said he was satisfied with the outcome 

of the vote. Generally speaking, Article 77 reaffirmed the 

principles of the Statutes of the NUrnberg Tribuna1 3 as adopted. 


79. He agreed with the previous speakers that a contrario 

reasoning was out of place in connexion with less serious 

violations. 


80. His delegation had abstained from the vote on Article 78 

because it considered that the wording weak.ened the principles set 

out in similar provisions such as those of the Convention for the 

Suppression of Unlawful Acts against the Safety of Civil Aviation J 


signed at Montreal on 23 September 1971. 


81. The speaker wished to thank all those who had taken part in 

the discussion, which had made it possible to reach a compromise 

on paragraph 2 of Article 79. 


OTHER BUSINESS 

82. The CHAIRMAN said that the question raised at the sixty-ninth 
meeting (CDDH/I/SR.69) by the Philippine representative concerning 
the amendment submitted by his own delegation for a new paragraph 3 
in Article 74 had been discussed by the officers of the Committee 
at their meeting on the morning of 29 April 1977. 

83. A decision had been taken by Committee I at the third session 
concerning the procedure to be followed with respect to the 
Philippine proposal. That decision was indicated in paragraph 71 
of the report of Committee I on the third session (CDDH/234/Rev.l). 

84. In conformity with that decision, he suggested that the 
Philippine proposal should be discussed during the plenary meetings 
of Committee I to be held between 12 and 14 fIlay. That suggestion 
met with the approval of the officers of the Committee. Unless 
there was any objection. he would consider that suggestion adopted. 

It was so agreed. 

85. Mr. MILLER (Canada) expressed warm thanks to Mr. de Icaza 
(Mexico). Rapporteur of Committee I and Chairman of Working Sub
Group A. 
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86. His delegation admire¢!. the way in which gr. de Icaza had 
guided Working Sub-Group A; he had been performing that difficult 
task since 1975, and it was thanks to him that the long discussions 
on thorny articles .had led to satisfactory solutions. In 1975, 
for instance, there had been Article 5 in Part I of Protocol I; 
in 1976, Section I of Part V, on grave breaches, considered by a 
ltJorking Sub-Group under the chairmanship of l'lir. Hussain~ on which 
~ consensus had been reached; in 1977, divergent o)inions had 
been expressed concerning Section II of Part V, Articles 76 bis 
to 79., but thanks to good will and to the diligence and judgement 
of hr. de Icaza, who had been able to accomplish his task in a 
cordial atmosphere, most of the questions had been settled by 
COnSI!!DSUS. 

87. Mr. de ICAZA (r.1exico), Rapporteur, thanked the Canadian 
representative for his kind words. He also thanked all those 
who had worked all. Working Sub-Group A over the past three sessions J 

and especially the representatives of Sweden and Pakistan, who had 
acted as Chairmen of the Sub-Groups. 

The meeting rose at 5.10 p.m. 
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SUMlVJARY RECORD OF THE SEVENTY-SECOND MEETING 

held on Friday~ 13 i May 1977i at 3.20 p.m. 

Chairman: rlr. OFS'l'AD (Norway) 

In the absence of the Chairman;)· Hr. Obradovic 

(Yugoslavia) Vice-Chairman R took the Chair. 


CONSIDERATION OF' DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Report of Working Group B (CDDH/I/349/Rev.l and Add.l) 

1. The CHAImlAN. invited the Committee to .consider the r-ep;G'l't of 
W6rk"i""ngGrollp 13 (CDDh/I/349/Rev.l and Add.l). 

New Article before Article 70 - Grave violations 

Article 70 bis. (oJ - Reprisals 

Article 74 bis - Exceptional measures in the event of gr~ve b~eaches 

2. Mr~ FRUCHTERMAN (United States of America) said h~ ~nderstood 
that some of the sponsors of the proposals discussed by the Wo~king 
Group were ready to offer a compromise. 

3. Mr. iAOLINI (France) said that, in response to ~he appeal by 
the representative of Iraq~ he would withdraw his proposal concern~ 
ing Artic~e 74 bis (CDDH/I/GT/I07/Rev.1) (paragraph 10 of the 
report) •. He hoped that the Polish representative woulG-&how-a 
similar spirit of compromise. 

4. Mr. KAKOLECKI (Poland) said that he was prepared to withdraw 
his proposal on reprisals, namely, paragraph 1 of the proposed 
new article before (or after) Article 70 (CDDH/I/GT/113) 
(paragraph 11 of the report)3 prQvided that other delegations were· 
willing to compromise on -the other controversial question by 
agreeing that the proposed fact-finding commission should be 
optional. Otherwise, his delegation might r~turnto its proposal 
on reprisals in plenary. He ih.nked the delegations;) irt 
particular that of the Holy See ,. ~'lhich had' supported his proposal. 
His withdrawal was without prejudice to paragraph 2 of the 
proposed article, which was the original proposal 6y the Syrian 
Arab Republic. 
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5. I:lr. J.\BDINE (Syrian Arab Republic) said that he had not been 
consulted on the Polish representative's withdrawal and was 
surprised by it. His Government's instructions gave him no 
latitude for compromise, and he must insist on p~tra.sraph 2 being 
put to the vote. 

6. nr. LONGVA (i'ilorvmy) said that his proposal on Article 70 bis 
(CDDH/I/348) (paragraph 12 of the report) had been submitted a-s-
a basis for possible compromise. Since a cODl;,>romise seemed to 
have been reached on another basis, he withdrew his proposal. 

7. The CHAIRMAN invited the Committee to vote on paragraph 2 of 
the proposed new article before (or after) Article 70, which would 
now be the complete article. 

Paragraph 2 was approved by 41 votes to 18, with 17 abstentions. 

8. The CHAIRi"jjUJ said that the Drafting Committee would d-ecide on 
a title for the new article. 

9. l'lir. AL·PALLOUJI (Iraq) commended the representatives of France 
and Poland on their co-operative attitude. With reference to the 
Polish representative's a~peal; he said he hoped, for humanitarian 
reasons, that no' precedent would be set for making coriditional 
concessions or linking attitudes on different articles. That would 
be contrary to the spirit of the Conference. 

10. Mr. BOBYLEV (Union of Soviet Socialist hepublics) said that, 
as he understood it; the representative of Poland had merely 
appealed for co·-operation in a compromise on Article 79 bis. 

11. Mr. KAKOLECKI (Poland) said that his decision to withdraw his 
proposal had been a difficult one; it had been made in an effort 
to reach a compromise and speed up the Committee's work. He had 
therefore appealed to other delegations to show a similar spirit 
of compromise. 

Article 79 bis ~ International Enquiry Commission 

12. The CHAIRMAN said that. as indicated in the report 
(paragraphs 27~· 30);, there were now three texts before the Committee. 
Since the proposal in document CDDH/I/GT/114 was now incorporated 
in documentCDDH/I/GT/119 (corrected), he proposed that the 
Committee should vote first on the latter propos"al and then on 
the proposal in document CDDH/IIGT/118. 

13. jl1r. OUAT'rARA (Ivory Coast) proposed that the Committee should 
vote on the question of principle, as agreed in the Working Group, 
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14. The CHAIRHAN, referring to paragraph 26 of the report, said 

that he had explained~ and the Working Group had concurred~ that 

the Working Group could not vote on a question of principle. Any 

such proposal should be made to the Committee. 


15. Mr. FRUCHTERMAN (United States of America) proposed that the 
Committee should vote on the text in document CDDH/I/GT/l19. With 
regard to paragraph 2~ he proposed that the second version should 
be taken first~ as being the furthest removed from the original. 
With reference to paragraph 2 of the report on the work of 
Working Group B (CDDH/I/349/Rev.l and Add.l)9 he said that, 
unfortunatelY3 a consensus had not yet been achieved. 

16. Mr. DOUNBI1\. (Mali) proposed that the Committee should first 
see whether it agreed on the principle of a fact-finding commission. 

17. Mr. MBAYA (United Republic of Cameroon) supported the proposals 
of the representatives of the Ivory Coast and Mali. If the 
principle were adopted} he would propose that the Committee should 
vote on each paragraph and sub-paragraph separately. 

18. Mr. SIDERIS (Greece) pointed out that the Conference had 
agreed on the principle of a fact-finding commission by the very 
fact of referring the question to Working Group B. 

19. IVJr. SHERIFIS (Cyprus) said he considered that the Committee 
should vote on the text in document CDDH/I/GT/l19. He suggested 
that the versions of paragraph 2 should be voted on in chronological 
order, in accordance with rule 41 of the rules of procedure. As to 
the United States representative's suggestion, he said that in his 
opinion the only ori0inal text was that provided by the ICRC~ and 
the ICRC had not produced a draft for Article 79 bis. 

20. Mr. SADI (Jordan) said that he did not see how it was possible 
to vote on the principle without knowing the substance. A vote on 
document CDDH/I/GT/l19 would involve both principle and substance. 

21. r·1r. HUSSAIN (Pakistan) said that the Committee had decided the 
question of principle at the third session by referring the question 
to the Working Group. The only question to decide now was the kind 
of commission to be established. 

22. Mr. OTOBO (Nigeria) said that the question of principle would 
be decided when the Committee voted on the article as a whole. 

23. Mr. MBAYA (United Republic of Cameroon) said he had not been 
convinced by the arguments against a vote on the principle. It 
was only logical to decide whether there should be a fact-finding 
commission before deciding on its composition~ terms of reference 
and so forth. 
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24. I'·'lr. ABI-SAAB (E[ypt) endorsed the views of the representatives 
of Pakistan and Jordan. On the question of the two versions of 
paragra~h 2~ he agreed with the representative of Cyprus that they 
should be voted on in the order in which they had been submitted. 

25. Mr. SADI (Jordan) moved the closure of the debate ih 
accordance with rule 25 of the rules of procedures and suggested 
that the Committee should vote on document CDDH/I/GT/l19. 

26. j"[r. DOUMBIA (II/lali) opposed the motion on the grounds that the 
representati~~ of the Ivory Coast had already proposed a vote on 
the principle. 

2T. rhe CHAIm·1Jl.N invited the Committee to vote on the motion by 
the representative of Jordan. 

Themotioh was adopted by 62 votes to 6 2 with 11 abstentions. 

28. The CHAIRMAN invited the Committee to vote on the text of 
document CDDH/I/GT/l19 (corrected) as reproduced in paragraph 30 
of the report (CDDH/I/349/Rev.l) paragraph by paragraph. He 
suggestedth~t it should vote first on those parag'raphs in which 
there were alternatives. 

It was so agreed. 

Title 

29. The CHAIRMAN put to the vote the proposal by the delegation of 
Zaire for a new title: "StandinG International Fact-Finding 
Commission on the Application of Humanitarian Law." 

The proposal was rejected by 44 votes to 18 l with 
16 abstentions. 

Paragraph 1 

Sub-paragraph (b) 

30. The CHAIRNMJ put to the vote the proposal by the delegation 
of France for the replacement of "those" by "the". 

The proposal was adopted by 20 votes to 172 with 
24 abstentions. 
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Sub-paragraph (d) 

31. The CHAIRMAN put to the vote the proposal by the delegation of 
France for the replacement of "the electors;; by "the High 
Contracting Parties". 

The proposal was adopted by 50 votes to 6~ with 

10 abstentions. 


Paragraph 12 as a whole? as amended, was adopted by 70 votes 

to with 5 abstentions.
3 2 

Paragraph 2 

32. The CHAIRMAN said that there were two proposals relating to 

paragraph 2~ the second being in square brackets. In accordance 

with the report of Working Group B (CDDH/I/349/Rev.l and Add.l), 

the United States representative would submit some changes to the 

bracketed version of paragraph 2, which his delegation felt might 

obtain a consensus in the Committee. 


33. Mr. FRUCHTERMAN (United States of America) said that the 
existing paragraph 2 (~) should be replaced by the following text: 

"2 (a). At the request of a Party to the conflict~ the 
CommIssion shall institute an enquiry with the consent of 
the other Party or Parties concerned in relation to any 
alleged violation of the Conventions or of this Protocol." 

A new paragraph 2 (e) should be inserted after paragraph 2 (~), 
reading as follows:

"2 (e). Subject to the foregoing prOVlSlons of this 
paragraph, the provisions of Article 52, Article 53, 
Article 132 and Article 149 common to the Conventions 
shall continue to apply to any alleged violation of 
the Conventions and shall extend to any alleged 
violation of this Protocol." 

34. Mr. ABDINE (Syrian Arab Republic)~ rlslng to a point of order, 
said that he was not questioning the right of the United States 
representative to submit his proposal to the Committee directly, 
but he could not vote on a text which had not been circulated in 
writing 24 hours before the meeting. 

35. The CHAIRrffiN drew attention to the last sentence of rule 29 of 
the rules of procedure and said that he was prepared to act on it. 
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36. Mr. GRAEFRATH (Cerman Democratic Republic) pointed out~hat 
the United States amendment to paragraph 2 (a) of the proposal by 
his delegation was not one of substance. and-h~ was in agreement 
with it. Nor was there anything of substance which was new in 
the proposed paragraph 2 (~). 

37. After a procedural discussion, in which I:lr. ABDIl'-m- (Syrian 
Arab Republic), Mr. SADI (Jordan), Mr. SHERIFIS (Cyprus) and 
Mr. ABI-SAAB (Egypt) spoke in favour of voting first on the earlier 
oLthe two versions of, paragraph-2 ~' i.e. that- which appeared 'on 
page 8 of the report of Working Group B (CDDHiI/34g/Rev.l), -~hile 
Mr. PAOLINI (France). Mr. RECHETNIAK (Ukrainian Soviet Socialist 
Republic)) J.lr. GRA:bFRATH (German Democratic Republic) and 
Mr. FRUCHTERl'lAN (United States of America) expressed the view that 
a vote should first be taken on the later, bracketed; version as 
pr6posed by the German Democratic Republic and with the United 
States of America amendment accepted by the German Democratic 
Hepublic. the' CHAIRIvIAl'J ruled that the bracket ed version. as 
amended~should be put to the vote first. 

38. Mr. ABI-SAAB (ESY9t). speaking on a point of order, appealed 
against the Chairman's ruling. 

Having been-put to the vote the motion was rejected. 

39. The cJHAIRl''lAN sus~ested that ~)ara8raph 2 should be voted on 
sub-paragra~h by sub-paragrap~. 

40. Mr. RECHETiHAK (Ukrainian Soviet Socialist Republic); 

referring to ~ble 39 of the rules of procedure, objected to a vote 

sub-paragraph by sub-paragraph, since paragraph 2 formed an integral 

whole. 


41. fIr. MBAYA (United Hepublic of Cameroon) explained that he 

wished for a divided vote in view of the excessive powers given to 

the Commission in paragraph 2 q~). 


42. Mr. HUSSAIN (Pakistan) suggested that it might be sufficient 

to take a separate vote on the proposed new sub-paragraph (e) and 

not on the other sub-paragraphs. 

43. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said that. 

he would not object to a separate vote on sub-paragraph (e) if the 

representatives of the German Democratic Republic and the-United 

States agreed. 


44. 'The CHAIRMAN 'put to the 'Vote the proposal that paragraph 2 

should be voted on sub-paragraph by sub-paragraph. 
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The proposal was rejected by 51 votes to 9~ with 

16 abstentions. 


45. The CHAIRNAN noted thata--proposal byM_exico for a roll-call 

vote on paragraph 2 had been withdrawn. 


46. The CHAIHNAI~ invited the Committee to vote on paragraph 2 as 
a-whole. as amended. 

Paragraph 2 as a whole~ as amended l was adopted by 41 votes to 
30~ with 11 abstentions. 

Paragraph 3 

47. The CHAIRMAN invited the Committee to vote on the proposal by 
Israel to insert in sub-paragraph (i) of paragraph 3 the words 
appearing in square brackets in the text: "and who are nationals 
of States having diplomatic relations with the Parties to the 
conflict". 

The proposal was rejected by 50 votes to 3~ with 
21 abstentions. 

48. The CHAIRMAN invited the Committee to vote on the French 
delegation's proposal to insert the words appearing in square 
brackets in the text: "with the agreement of the Parties 
concerned". 

The proposal was rejected by 42 votes to 28~ with 
12 abstentions. 

49. The CHAIRi'!iAN invited the Committee to vote on the inclusion 
of the phrase appearing in square braeke-tsat the-end of sub
paragraph (i) "followi-ng--oon-sultation with'the Parties to the 
conflict" . 

The proposal to include the phrase was adopted by 39 votes to 
28, with 14 abstentions. 

50. The CHAIRMAN invited the Committee to vote on the French 
delegation's proposal to delete from the paragraph its sub
paragraph (E)~ appearing in square brackets. 

The proposal to delete sub-paragraph (b) was rejected by 
43 votes to 15 2 with 15 abstentions. 
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Paragraph 4 

51. The CHAIRHA1,j invited the Committee to vote on the Australian 

delegation's 9roposal to replace the second sentence in 

paragraph 4 (a) by the alternative wording given in square 

brackets at the end of the sub-paragraph. 


The proposal was rejected by 50 votes to 13. with 
15. Cl.bstentions. 

52. The CHAIRMAN said that a linguistic problem had arisen in 
connexion with the French proposal to replace the word "t~moi,nages" 
by the word "preuves". as indicated in sub-paragraphs (a), (b and 
(£)~ since it appeared that no corresponding change could be-made 
in the other languages. He suggested that the Committee, instead 
of attempting to vote on the point, might leave it to the Drafting 
Committee to settle. 

53. fJIr. AL-FALLOUJI (Iraq) pointed out that the Committee could 
not take a vote in which only French"speaking representatives 
would be qualified to participate. 

54. After a brief discussion in which Mr. HUSSAIN (Pakistan), 
Mr. ABI-SAAB (Egypt), Mr. OTOBO (Nigeria), Mr. ABDINE (Syrian Arab 
Republic), Mr. PAOLINI (France), Mr. CARIAS (Honduras) and 
Mr. de BREUCKER (Belgium) took part, the CHAIRNAN said he 
understood that the Committee would be willing to consider the 
text with the word_ilpreuves" in French, "evidence" in English, 
"pruebas il in Spanish, and the corresponding terms in Russian and 
Arabic. 

It was so agreed. 

55. The CHAIRMAN invited the Committee to vote on the wording for 
paragraph 4 in the various language versions that he had indicated. 

The wording in the various languages, as indicated by the 
Chairman 2 was adopted by 65 votes to none, with 10 abstentions. 

56. The CHAIRr·1AN invited the Committee to vote on paragraph 4, as 
a whole~ as amended. 

I-'a:ragraph 4 as a whole, as amended, was adopted·by 69 votes 
to none. with 9 abstentions. 
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Paragraph 5 

57. The CHAIRMAN invited the Committee to vote on the French 

delegation's proposal to delete from sub-paragraph (a) the words 

"with such recommendations as: .. r·t;:'·rriay·deemapp-ropriate". 


The proposal was reject~dby 45 votes to 19 with 

9 abstentions. 


58. The CHAIRMAN invited the Committee to vote on the French 
delegation's proposal to' amend sub-paragraph (-c) to read '''The 
findings of the Commission shall nOt be' the subject of any 
pUblicity unless the Parties consent thereto". 

The proposal was rejected by 26 votes to 24iwith 
16 abstentions. 

59. The CHAIRMAN invited the Committee to vote on the Swiss 
delegation's proposal to amend sub-paragraph (c) to read "The 
Commission shall not publicly report its findings unless all the 
Parties to the conflict have requested the Commission to do so". 

The proposal was adopted by 29 votes to 25 2 with 
16 abstentions. 

60. The CHAIRMAN pointed out that as the Committee had now adopted 
the Swiss text of sub-paragraph (c)~ the original text was thereby 
rejected. He invited the Committee to vote on paragraph 5 as a 
whole, as amended. 

Paragraph 5 as a whole~ as amended? was adopted by 49 votes to 
none j with 21 abstentions. 

Paragraph 6 

61. The CHAIRNAN invited the Committee to vote on paragraph 6. 

Paragraph 6 was adopted by 64 votes to 1) with 
10 abstentions. 

Paragraph 7 

62. The CHAIRr1AN invited the Committee to vote on the proposal by 
the German Democratic Republic to insert at the end of the first 
sentence of paragraph 7 the words awhich made declarations under 
paragraph 2". 

The proposal was adopted by 37 votes to 24, with 
13 abstentions. 
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63. The CHAIRMAi.\J invited the Committee to vote on paragraph-7 as 
a whole, as amended. 

Paragraph:7'as a whole~ as amended, was adopted by 48 votes to 
2~ with 20 absten~ions. 

64. The CHAIRNANthen,invitedthe Committee to vote'on the new 
article as.a whole, as amended. 

The new article as a whole, as amended, was adopted by 
40 vot'es to -18 2 with 17 abstentions. 

T.he meeting rose at 6.55 p.m. 
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SUMMARY RECORD OF THE SEVENTY-THIRD MEETING 

held on ~10nday, 16 r,1ay 1977 ~ at 11.25 a.m. 

ehai-rman: Mr. OFSrAD (Norway) 

In the absence 01'" the Chairman, 'Mr. Clark (-Nigeria)~ 

Vice-Chairman? took the chair. 


CONSIDERA'1'ION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continl.!,ed) 

Dra1't Protocol II 

Report 01' Working Group B (CDDH/II349/Rev.1 and Add.l) (con'c1uded) 

1. The CHAIRMAN invited theCoimnitt.ee ~o' resume its consideration 
of the report of Working Group B (CDDH/I/349/Rev.l and Add.I). 

AI'tfcle 6- Fundamental guarantees 

Paragraph 2 (b) 

2. The OHAIRMAN said 'that the point at issue was whether 
paragraph 2 (b) of Article 6 .. referring to collec'tive pena1ties,~ 
should be included. The Working 'Group had reached a consensus 
in favour ,b':f its inclusion. 

3. Mr. DIXIT (India) said that before adopting articles the 
Committee should consider whether they were applicab~e. In .many 
countries the concept of col'lective penalties was outmoded and was 
not relevant to internal conflicts. His delegation was thereforr
opposed tofts inclusion in Protocol II. 

4. The CHAIRMAN reminded the meeting that the matter had been 
discussed at length in the Working Group. It would be pre1'erable 
it the Committee could reach a consensus. H~ asked the represen
tative of India if he wished the matter to be put to a vote. 

5. Mr. DIXIT {India) said that~ although the concept was alien 
to his country's way of thinking~ he would not press for a vote. 

The inclusion in Article 6 of paragraph 2 (b) referring to 
collective penalties was adopted by consensus. 
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Paragraph 3 

6. Mr. REIMANN (Switzerland) remindeCi. the meeting that Article 6~ 
paragraph 3~ was linked with Article 10 bis (Prohibition of 
reprisals). He su6gested that consideration of that paragraph 
should be postponed until the Committee had taken a decision on 
Article 10 bis. If Article 10 bis was adopted~ the inclusion of 
Article· 6~· .paragraph 3 ~... would be unnecessary. 

7. The CHAIRMAN asked the COl1mittee if it was willing to pass 
on to the di~cussion of Article 10 bis before resuming its 
consideration of Article 6" paragraph 3. 

It was so agreed. 

Article 10 bis - Prohibition of reprisals 

8. The CHAIRMAN invited the Committee to consider whether the 
reference to Articles 26 bis~ 27 and 28, placed in square brac.kEi_ts~ 
should be included in the-rext of Article 10 bis. 

9. [VIr. GREEN (C2.nacia) said that; as his delegation regarded· the 
concept of reprisals as appertaining to international law. it 
considered that there was no place for that concept in Protocol II. 
There was a risk that the introduction of such a concept in 
Protocol II might increase the danger of reprisals followed by 
counter-reprisals and result in an escalation of hostilities. 
Its conclusion mi~ht also inhibit some States from becoming Parties 
to the Protocol. His delegation was therefore in favour of 
deleting the phrase in square brac.kets.. 

10'. rlJr.· GRAEFRATH (German Democratic· Republic) said that his 
delegation strongly supported Article 10 bis. with the inclusion 
of the reference to Articles 26 bis, 27 and 28. When the question 
of reprisals had arisen in Committee III, that Committee-had 
decided to wait for the conclusions of Committee I on those articles 
before making any pronouncement (CDDH/III/SR.59). It would be 
against the general approach of Committee III not to include the 
reference to those articles and he hoped that Committee I would act 
in conformity with that approach. 

11. Mr. KAKOLECKI (Poland) supported that statement. 

12. Mrs ROULLET (Holy See) said that her delegation was -in favour 
of Article 10 bis as a whole, including the phrase in square 
brackets. 
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13. Mr. VALLARTA (Mexico) said that~ as stated in paragraph 43 of 
the report~ his delegation objected to any provision that would 
authorize reprisals either directly or a contrario. It was there
fore in favour of the deletion of the whole of Article 10 bis and 
requested that that article should be put to the vote. 

14. Miss QUINTERO (Colombia)j supported by Mr. NASUTION 

(Indonesia)~ supported the view that Article 10 bis should be 

deleted. 


15. Mr. AMIR-MOKRI (Iran) supported the Canadian representative's 

view that the concept of reprisals should not be included in 

Protocol II. 


16. ~~. SHELDOV (Byelorussian Soviet Socialist Republic) said that 
his delegation had expressed its view clearly in the Working Group. 
He fu~ly supported the representatives of the German Democratic 
Republic and of Poland in favour of Article 10 bis s including the 
phrase in square brackets. -- 

17 .. Mrs. ROULLET (Holy See)~ speaking on a point of order, said 
that if Article 10 bis was to be put to the vote rather than 
adopted by consensus~ she would ask for a vote to be taken first 
on Article 6 5 paragraph 3. 

18. Mr. GLORIA (Philippines) drew attention to the fact that 
Article 6, paragraph 3~ referred to persons only. 

19. Mr. REHIANN (Switzerland) thought that Article 10 bis should 
be dealt with first. Once the Committee had taken a decision j the 
effect of that article on the others would become clear. 

20. Mrs. MANTZOULINOS (Greece) supported the views expressed by 
the representative of I,lexico. She thought that the Committee 
should vote forthwith on Article 10 bis. 

21. [vIr. FREELAND (United Kingdom) suggested that the Committee 
might first address the issue of whether or not the phrase in 
square brackets should be deleted. He therefore requested that 
the inclusion of the phrase in square brackets should be put to 
the vote first. 

22. The CHAlm~AN asked the Committee to vote on the inclusion of 
the reference to Articles 26 bis j 27 and 28 in Article 10 bis. 

The Committee decided by 29 votes to 112 with 39 abstentions$ 
to include the reference to Articles 26 bis j 27 and 28 in 
Article 10 bis. 
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23. The CHAIRf!IAN put to the vote Article 10bis with the' 

inclusion of the reference to thosearticles.- 

Article 10 bis was adopted by 33 votes to 15~ with 

28 abstentions. 


Article 6 (concluded) 

Paragraph 3 (concluded) 

2'4 • Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic ) said 
that~ since the Committee had already adopted Article 10 bis) 
there was no need for a vote on Article 6, paragraph 3; which 
could be deleted by consensus. 

25'~~' r,1rs'.1iOULLET (HolY: S'ee') said that her'ctelegationwas utterl'y 
oppdsedto:'oreprisals and thal/'·Nrticl'e' 6, paragraph 3; wasmo're __ 
ekpJli-ci't--<i'n;:that:.:'resp'ecFthan A~tidr~ 10 b!is. She was the'refore 
of the opinion that a vote should be taken' 

26.~ ,cMr.. 'GRA:EFRAT1F( Cerinari Democratic Republic ) said.,that:-l.t ",a's 
his underst-anding that:; if a separate article -dealing in' 'general 
with'the 'subj ect under cohsiderationo was Include'd in the~:',ProtocOl ~ 
there would be nb need to have specific provisions regarCi'fhg-'tha:t 
subject in other articles. Thus the. decision on Article 6~ 
paragraph :3, was already covered :by thedecisibri adoptE;d"'oh 
Article 10 bis and there was no need' for a vote~ 

27.lI'1r .DLORIA (Philippines) said that Article 10 Dis did- not, 
necessarily cover the same subject-matter as Articleb~ 
paragraph 3; he proposed thaf the latter should be voted on as 
it stood. 

28. fvliss EBRIKAEINEN (Finland) pointed out that the paragraph 
under consideration had originally been proposed by her delegation. 
She agreed with the representative of the German Democratic 
Republic that~ since Article 10 bis had already been adopted, 
Article 6~ paragraph 3, was unnecessary. 

29. Hr. NUI~EZ (Cuba) agreed that the Committee should decide by 
consensus to delete paragraph 3. He appealed to those who had 
requested a vote not to press the point. 

30. Mr. CONDORELLI (Italy) said that a vote on paragraph 3 might 
be embarrassing to some members. He appealed to the representative 
of the Holy See not to press for a vote. 

31. Mr. PAOLINI (France) said that his delegation would respect 
the Chairman's ruling on the issue. If, however, any member 
requested a vote~ a vote had to be taken. 



- 431 - CDDH/I/SR.73 


32. Mgr. LUONI (Holy See) said th9.t .he was prepared to follow any 
procedure which the Chairman considered appropriate,although his 
delegation~ too, had been embarrassed on the occasion of 6ebtain 
earlier votes, when it had had to decide on matte~swith which it 
had not been fully acquainted. 

33. Mr. GLORIA (Philippines) said that he, too~ would abide by 

whatever procedure the Chairman considered appropriate. 


34. The CHAIm1AN said that, if he heard no objection, he- would. 

take it that the Committee decided, by consensus, to delete 

Article 6, paragraph 3. 


It was so aGreed. 

35. The CHAIRMAN said that~ if he heard no objection~ he would 
take it that Article 6, as amended, was adopted by consensus. 

It was so agreed. 

36. l1rs. ROULLET (Holy See), supported by Hr. GRAEFRATH (German 
Democratic Republic), said that it was her understanding that 
Article 32 concerning measures in favour of children would be 
included in Part II of Protocol II. 

37. The CHAIRlfillN suggested that the positioning of articles or 
paragraphs should be left for the Drafting Committee to determine. 

It was so agreed. 

PROCEDURE CONCERdING EXPLANATIONS OF VOTE 

38. The CHAIRMAN suggested that those delegations which wished to 
make statements in explanation of vote should sUbmit them in 
writing to the Secretariat. 

39. Mr. PAOLINI (France) enquired whether that procedure would 
apply also to explanations of vote which delegations had been 
unable to make at the seventy-second meeting. 

40. il1r. de ICAZA (Mexico), Rapporteur, pointed out that unless it 
was agreed that written explanations of vote would be submitted in 
a maximum of three pages by noon on Tuesday, 17 May, the Committee 
would have to hold night meetings. 

41. Mr. PAOLINI (France) and Mr. ABDINE (Syrian Arab Republic) 
supported the Chairman's suggestion. 
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42. Mr. SHERIFIS (Cyprus) enquired whether the three pages would 
be reproduced in full or in summary form. 

43. Mr. de ICAZA (Mexico), Rapporteur. replied th~t three pages 
on all the articles ~ealt with in the report of Working Group B 
was the maximum length if full reproduction was desired. Texts 
of more than three pages would be summarized. 

44. ;!lr. DIXIT (India) said that any reasonable proposal enabling 
delegations to explain their vote if they so desired would be 
acceptatile to his delegation. He asked whether the procedure 
outlined by the Chairman would be applicable only to the case 
under discussion or whether it would remain valid in the future. 

45. ,Mr. AREBI (L~byan Arab Jamahiriya) said that it was ~mportant 
for delegations to·: have timely knowledge of the poslt:l.on of other 
delegations on articles or paragraphs that were put to the vote. 
He asked whether delegations had the ri,s;ht to make expla;n.Cltions of 
vote before a vote was taken and whether the procedure that had 
been 9utlinedwould apply only to explanations made after voting 
had taken~·o-iac·e. 

;"" : 

46. The CHAIR1\1AN said that the procedure would apply only to 
explanations of vote on the articles in the report of Working 
Gr.oup B, (.CDDH/I/349/Rev.l and Add.l). which had been discussed by 
t.he Committee at its seventy-second meet in;:; as well as at the 
present meeting. Any decision to apply the same procedure to 
explanations of vote on other texts or subjects or to allow such 
explanations to be made before voting took place would have to 
be taken at the appropriate time. 

47. Hr. de BREUCKER (Belgium) suggested that, for the sake of 
uniformity of presentation, delegations might be invited to draft 
their explanations of vote in reported speech. 

48. Mr. OBRADOVIC (Yugoslavia). speaking as a Vice-Chair'glan of 
the Committee. said that he wished to provide further ·particulars 
concerning the somewhat unusual procedure which had been suggested 
in order to speed up the Committee's work. Delegations were 
requested to limit the length of their written expla~atio~s of 
vote. which would be annexed to the summary record of the current 
meeting, to the equivalent of three typewritten pages in order to 
obviate the need to summarize the texts. The Comraittee was free 
to accept the sugGestion or to decide to follow the normal 
procedure governing explanations of vote, but if it chose t~e 
latter course night meetings would have to be scheduled for that 
purpose. 
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49. 'rhe CHAIRMAN said that 3 if he heard no objection 3 he would 
take it that the Committee agreed that explanations of vote on the 
articles in the report of Working Group B (CDDH/I/34g/Rev.l and 
Add.l) should be submitted to the Secretariat in the form of 
written statements the length of which should not exceed the 
equivalent of three typewritten pages and which might be drafted 
in either direct or repor~ed speech. 

It was so a~reed. 

The meeting rose at 12.45 p.m. 
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Ai'>lNEX 

to the summary record of 
the seventy-third meeting 

EXPLAi\lNrIOlJS OF VO'l'E 

AUSTRIA Original: FRENCH 

Article 79 bis of draft Protocol I 

The Austrian delegation had voted in favour of Article 79 bis 
as a whole, as amended, chiefly on account of the amendment 
proposed by the delegation of the German Democratic Republic 2 

although originally, as a co-sponsor of the proposal in document 
CDDH/I/GT/l14, it was in favour of a compulsory Fact-Finding 
Commission. I must point out that my delegation still feels that 
a compulsory system would have been better. It emerged very 
clearly from the general debate~ however, that a binding solution 
was unacceptable to a large number of delegations. In fact, some 
of them left no doubt that the inclusion of a compulsory clause 
rnibht make their signature of Protocol I problematical. That 
trend was already clearly shown by the large majority which 
supported the Chairman's proposal that document CDDH/I/GT/l19 
should be given priority. 

In view of the considerable difficulties which the proposal 
in document CDm-il I/G'I'/114 created for a number of de'legations, and 
realizing at the same time that even an optional provision 
represented a step forward) however small, my delegation~ in a 
spirit of compromise. finally came to the conclusion that 
Article 79 bis~ in spite of its weaknesses, was deserving of 
support even in its present form. 

For the same reasons, my delegation preferred to abstain 
rather than vote against the amendment c6ncerning paragraph 2 of 
the article. We did not wish to stand in the way of attempts to 
arrive at a compromise. It is to be hoped that Article 79 bis 
will not share the fate of its predecessors and become s like them:., 
a dead letter. 
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BELGIUE Original: FRENCH 

Article 79 bis of draft Protocol I 

Mr. de BREUCKER (Belgium) welcomed the successful outcome of 
the Committee's work on the Fact-Finding Commission, which was the 
subject of Article 7S bis. 

The article had the merit of providing, outside the framework 
of any conflict~ for the establishment of a standing bodY3 whose 
dual function would be to investigate an action alleged to be a 
breach of the Conventions or of the Protocol and j by making its 
good offices available~ to facilitate a return to an attitude of 
respect for. the provisions of those instruments. The -draft 
article carefully outlined the procedure to be followed for that 
purpose. Its description of the Commission's functions and of 
the procedures to be followed did not $ -despite the -search for 
evidence,whicb the latter implied, convert the Commission into 
a~-:body with jurisdictional competence . 

. ' .k. numbe:r of p-elega~;i,onswould no doubt have liked a Fact
Finding Commission with .. binding authority in any international· 
confli~t •. ,That wish hap- not been met in the present article~ 
It was.,5pec1fied-:that the agreement of the other Party to the 
conflict was required before ·tb~ COIlllilission could become operative. 
It ~a~n6ne the less clear .that the specific obligation to start 
an invef?tigation"q,t.the ,reQllest :9f one ,of the Parties to the 
confiict, an obligation affirmed in the four 1949 Geneva 
Converitions. was still binding, irrespective of modalities of 
agreement, on-which the two Parties had to try and reach an 
understanding. The Commission provided a judiciously balanced 
set of procedures and functions. 

CAi-.JADA Original: ENGLISH 

Article 79 bis of draft Protocol I 

The Canadian delegation fully understands and supports the 
desire to preserve the humanitarian principles that have motivated 
the whole of the discussions on Protocol I and the need to maintain 
the fullest possible protection for civilians and other innocent 
victims of armed conflict. Nevertheless. we are aware of the fact 
that breaches of the Conventions and Protocol are likely to occur 
and that, whatever the mechanisms built into the Protocol, there 
will be occasions when the only action open to the victim of a 
breach will be by way of reprisals aimed at the termination of the 
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wrongdoing. It was for this reason that the Canadian delegation 
was in favour of the broad outlines of the French proposal embodied 
in Article 79 bis~ based as it was on safeguards, restrictions and 
preconditions.--Equally, it was impossible for us to accept either 
the Polish or Syrian proposals in their original or revised forms. 
We voted against the Syrian proposal because we feel that, in 
view of the political manner in which that institution must 
op.erate, the United Nations might not be able to deal with such 
issu~s as violations of the Protocol in the expeditious way victims 
of such violations would have a right to expect if they are to 
ref~~in from taking unilateral action in response to a violation. 

With the withdrawal of the French and Polish proposals, it is 
the view of the Canadian delegation that customary international law 
continues to govern recourse to reprisals, except where specifically 
forbidden by treaty. 

While the Canadian delegation is committed to the fundamental 

principles of humanitarian law, it reserves the right to re-examine 

in the plenary Conference all those articles which at present 

contain a ban on reprisals. 


The reason for our abstention on Article 79 bis is quite 
simple. We were in favour of the proposal for an Enquiry 
Conunission with mandatory powers and sup.ported the establishment 
of a Commission. When, however~ it became clear that the 
Commission would only operate on an optional basis~ the Canadian 
delegation had doubts as to its practical value and therefore 
abstained. 

Article 8 bis of draft Protocol II 

Finally, the Canadian delegation wishes to explain why it 
withdrew the proposed Article 8 bis'to Prqtocol II. Since this 
proposal was first put forward in Harch 19.75, a number of articles 
concerning the protection of women and children and the detention 
of families have been adopted. The aim of our proposal has there
fore been met~ and there is no longer any need for this proposal. 

CYPRUS Original: ENGLISH 

Article 79 bis of draft Protocol I 

My delegation maintains that the establishment of an 
International Fact-Finding Commission will prove to be of paramount 
significance for the attainment of the twofold objective which this 
Conference is set to achieve~ namely (~) the bringing of the 
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provisions of the Geneva Conventions into line with present 
realities and (b) the adoption of adequate guarantees for the 
enforcement of the9rovisions of the Geneva Conventions and of 
the Protocol we are about to adopt. 

For~ no one can really argue that this Conference will have 
accomplished its task. were it to concentrate exclusively on the 
drafting of the guiding principles which the Parties to a conflict 
would have to observe$ while passing over in silence the all
important question of an enforcement machinery in relation thereto; 
or~ at least~ of an adequate procedure to ascertain the facts J in 
case of allegations that a Party to a conflict has co~mitted grave 
breaches or other serious violations of the Conventions and the 
Protocol. 

Recent and less recent history furnishes examples where 
provisions of the Geneva Conventions were ignored and others where 
these provisions were flagrantly violated, while the machinery 
provided by the Conventions proved grossly inadequate even for the 
official establishment of the facts, let alone for the correction 
of the situation which was thus create~. 

Bitter experience has proved that the adoption of articles, 
however skilfully drafted. will not suffice; declarations, 
however solemn, will not do. unless coupled with enforcement 
machinery. 

It was therefore,in the opinion of my Government, imperative 
and urgent for the Conference to work in this direction. That is 
why my deleGation played an active part both in the Working Group 
and in the informal consultations co~cerning draft Article 79 bis 
on the establishment of an International Fact~Finding Commission:
It may be recalled. in this respect, that we supported all along 
the view that the Commission should be of a mandatory nature. 
We ~id SOi inter alia because we believe that a guilty party to a 
conflict will never give its consent to the institution of a Fact
Finding Co~mission which will establish the truth of the allegations 
made against it. That is why 1<1}'e voted against the proposal 
providing for an Hoptional ll Commission. He re,?;ret the fact that 
this proposal met with the approval of the majority of the 
delegations present and voting in Committee I and is now paragraph 2 
of the article. We note, however, that it was a TIlajority much less 
than the two thirds required in the plenary meeting of the 
Conference. 

The proponents of this proposal based their position on the 
argument that a "mandatoryii Commission would constitute an infringe
ment of sovereignty of the party which declined to give its consent 
to the institution of the enquiry. 
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I shall not use the limited time allocated to me for the 

discussion of this line of argument. I shall rather ask those 

who advanced it: if an enquiry is requested by a country whose 

territory or part thereof is under occupation~ with reference to 

violations committed in relation to such territory~ is that not 

in exercise of its sovereignty? And should we not proceed with 

the institution of an enquiry) despite the lack of consent by the 

Occupying Power? 


Who will rise in this Humanitarian Conference to defend such 

a right for an Occupying Power, Sir? Who will find it easy to 

do so? 


DEMOCRATIC 'PEOPLE'S REPUBLIC Original: ENGLISH 
OF KOREA • 

Article 79 bis of draft Protocol I 

I should like to clarify briefly the stand of the delegation 
of the Democratic People's Republic of Korea in relation to 
Article 79 bis. 

It is of great importance to take measures for the prevention 
of acts in violation of the Conventions and the present Protocol. 

It will be by no means a bad thing if the International Fact
Finding Commission makes a practical contribution to the observance 
of the main rules of the Co~ventions and the presen~ Protocol. 

The Conventions and the ?resent Protocol should be based on 
the truth that one must cherish mankind and maintain the dignity 
and value of man. 

The Government of the Democratic People's Republic of Kbtea 
attaches the greatest importance to people in all matters~ serves 
them and deems the life and health of people to be most precious. 

From this point of view) our delegation expresses its support 
for the basic spirit of the main articles including Articles l~ 33~ 
34) 42~ 46 and 65 of Protocol I and Article 6 of Protocol II adopted 
by the Diplomatic Conference. ' 

Our people, as all progressive peoples the world over~ long for 
genuine peace. The progressive peoples of the whole world oppose 
imperialist and colonialist rule and demand the firm guarantee of 
human rights and humanitarianism, for they dearly value man's 
dignity and worth. 
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To this end, we consider that racial r~gimes and non
humanistic regimes should not be supported, but should be denounced 
and isolated. This is the very urgent demand of the present time. 

The Internati0nal Fact-Finding Commission should carry out its 
functions ih conformity with this demand of the times. 

All the available facts have proved that the achievements of 
science are misused against mankind by criminals~ and the brutal 
nature of their crimes far surpasses that of earlier criminals. 

Through the prosec~tion of the war criminals of the Second 
World War, we came to know about the brutality of such criminals. 
Wf1 learned~ for eXClmple, that the criminals had prepared for 
bacteriological warfare and committed criminal and brutal 
experiments on living persons. 

But today also, the criminals are p-reparingfor bacteriological 
warfare and conducting tests with living men as their object. 

Certain criminals of the present time are openly clinging to 
large-scale tests of bacteriological weapons against their own 
nation and their fellow-countrymen. The gravity of this criminal 
act becomes grenter and greater. 

Nothing can justify these criminal acts in view of the 
Geneva Protocol of 1925 for the Prohibition of the Use in War of 
Asphyxiating, Poisonous or other Gases, and of Bacteriological 
Methods of Warfare as well as recent international agreements. 
Such criminal acts must be checked at once for the sake of peace, 
humanitarianism and national interests. 

The main source of all the misfortune and sufferings of 
mankind is the war of aggression committed by the imperialists. 
This is a h~storical lesson and warning for today as well as for 
tomorro'W. 

When the International Fact-Finding Commission conducts its 
activities on the basis or equality, independence and non
interfet-ence in dOl11"?stic affairs of others among> the .States which 
are the fundamental guarantee for eradicating racialism and non
humanistic crimes. it will be able to carry out its mission 
correctly. 

Independence is the inherent right of every person and every 
nation as well as the natural right whicn everyone should enjoy. 
The infringement of independence would impose sufferings and 
misfortune on people. . 
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We consider that all progressive forces loving peace and 

humanitarianism should unite their efforts and energetically wage 

an effective struggle on a world~wide scale to shackle the hands 

and feet of the criminals who roughly viola~e man's ~irtue and 

conscience and humanitarianism and bring suffering and misfortune 

upon mankind. 


DENiVIARK Original: ENGLISH 

Article 79 bis of draft Protocol I 

After the debate in Committee I on the subject of a new 

Article 79 bis dealing with the establishment of an Enquiry 

Commission, the Danish delegation voted against the oral amendment 

proposed·by the United States delegation to the amendment 

regarding an optional clause submitted by the delegation of the 

German Democratic Republic and already incorporated in working 

paper CDDH/I/GT/ll9 prepared by the Chairman of the Working Group. 


The Danish delegation did so because it was~ and still is, of 
the view that any system of enquiry procedure which rests both on 
an optional clause arid on a proviso~ as proposed by the delegation 
of the United States of America~ which requires the agreement of 
both sides to engage in such a procedure~ will not offer any form 
of guarantee of respect for the rules laid down in the Geneva 
Conventions and the two additional Protocols. The Danish 
delegation feels that such a system will be an inadmissible 
weakening of the idea of a proper enquiry procedure and wishes to 
point out that no such idea had been envisaged in any of the 
various proposals submitted to the Committee before its debate on 
this subject. 

In view of the wide acceptance of the proposal of the United 
States delegation and taking into account the advantage of the 
existence prior to any dispute of a certain machinery~ howeve~ 
imperfect, the Danish delegation found it possible to cast an 
affirmative vote on the whole text of Article 79 bis as amended. 

EGYPT Original: ENGLISH 

Article 79 bis of draft Protocol I 

The Egyptian delegation has staun~hly supported the idea of an 
Inquiry Commission in the field of humanitarian law ever since it 
was first proposed~ i.e. since the Conference of Government Experts. 
It is with a heavy heart that we have voted against paragraph 2 of 
the present text and consequently against the article as a whole. 
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The reason for our ~nthusiasm was our general policy of 
trying to perfect to the utmost the mechanisms of implementation 
of th~ Cortventions and the Protocol,tp render~hem as fool-proof 
and;as cOIi1pulsoryao 'possible in, .order, to erlsur,e their functioning 
iri'ciIlicases and at all times ~'This .is why we have exerted our 
utmost durins the examination of Article 5 of the present Protocol 
to establish the principle of the automatic and compulsory 
appointment of a sUbstitute for the Protecting Power in case the 
Par'ties to 'the conflict did not agree' on the appointment of the 
latter. This we unfortunately failed to achieve. Onc~e again, 
the sovereignty reflex of States, especiallythehigharia·tfie 
mighty, prevailed over the humanitarian ideal. 

We had hoped that, through the creation of compulsory 
'commissions of i2nqulry, part of th~ gap left by the disappointing 
Article 5 would. be .filled. It l-iad. even been said that the 
functions of-knquiry and repo:r>ting of the Protecting Power or its 
substitutes might prej udice their carrying out their other 
fUnctions such as relief and day-to-day protection which depend 
on the co-operation and goodvTill of the Detai:>ing or Occupying 
Power~ and that the attribution of the functions of enquiry and 
repo~ting to another entity might facilitate the acceptance and 
appOintment of Protecting Powers in the future. But even in the 
absence of a Protecting Power or a substitute, the proper functions 
of the ICRC and other human;i.tarian organization.s under the 
Conventions and the Protocol on the one hand,'and the functioning 
of the compulsory enquiry commission on the other, would cover 
much if not almost all of the gap. 

Our disappointment was great when we discovere~that once 
again the same forces which caused the dilution of Article 5 to 
its present weak state were doing the same thing to the idea of 
an enquiry commission~ reducing it to a purely optional institution; 
thus not adding much to what we alread.y .have in the Conventions ~ 
and which never functioned precisely' because of its optional 
character. 

We thus consider the article as it; emerged as much ado about 
nothing: another verbal exercise in evading the real issues and 
obstacles which have caused the present relative ineffectiveness 
of hUmanitarian law and which provided the raison d'etre of this 
whole Conference. That is \'lhy we considered it more honest and 
forthright to vote against the text of Article 79 bis iri'ihe 
truncated version which finally prevailed. 
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FRANCE Original: FRENCH 

Artitles 70 bis (b) and 74 bis of draft Protocol I 

The French delegation is aware that the notion of "reprisals" 
shocks feelings that have remained very sensitive in the countries 
which have suffered the most from the last World 'r.Jar and from the 
conflicts that have occurred since. Most of these countries~ how
ever~ have recognized the intention and humanitarian scope of our 
proposal. 

,We have tried to reconcile the prohibitions of reprisals in 

principle 3 already adopted by Committees I and II~ with a 

humanitarian regulation of the exceptional measures which no 

country whatever will hesitate to take if) during a conflict 3 it 

is the victim of grave~ manifest and deliberate violations of 

humanitarian obligations under the Protocol. 


It would be unrealistic to claim the contrary~ and it was 
running the risk of doing a disservice to humanitarian law itself 
to lay down~ as did the draft Article 70 bis (b)~ submitted by 
Poland~ a categorical and absolute prohibition-which would have 
given the aggressor a kind of premium by p~ohibiting in advance~ 
the only measures which a Government can take to put a stop to 
such violations and safeguard the very survival of the nation in 
the exceptional circumstances that may arise. 

Judging from the discussions at the Conference~ it would seem 
that the time has not yet arrived to place the probLem of sanctions 
for grave violations of humanitarian law inside a legal framework. 
This fact is clearly brought (jut by the double withdrawal of the 
French and Polish proposals. In the opinion of the French 
delegation 3 the existing rules of international law on the subject 
continue 9 therefore~ to apply. 

Article 79 bis of draft Protocol I 

In the various votes taken on Article 79 b~S, the French 
delegation has determined its position in the llght of two main 
concerns: 

1. The first was to avoid setting up a compulsory system of 
enquiry parallel to and in competition with the system of 
Protecting Powers and the ICRC, which have done all the work of 
supervlslng the application of humanitarian law since the Geneva 
Conventions of 1949. 
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'That is why we voted in favour of the amendment of the German 
Democratic Republic to paragraph 2, with the changes proposed by 
the United States delegation. The amendecl i)a~agraph 2 __~reaffirms 
that the enquiry maybe o~e~~d with the consent of both Parties; 
enables States to recognize in advance the competence of the 
International Fact-Finding Commission; and reaffirms the validity 
of the common article of the Geneva Conventions relating to enquiry 
-in the event of a violation of humanitarian law. 

2. The French delegation's second concern was to avoid anything 
which migl1t give the f:'act-Finding Commission the character of a 
jurisdictional or political body. The French delegation regrets 
that its amendment to paragraph 3 aimed at ensuring that the five 
members of the Fact-Finding Commission should be chosen by the 
President of the Commission iiwith the agreement of the Parties 
concerned"was not approved, and that the words "with such ' 
recommendations as it may deem appropriate" were not deleted :from 
the reference to the report on the enquiry in paragraph 5$ as it 
had "sagg'e.sted .On the other hand, it is pleased that, in 
principle, the conclusions are not to be publicly-reported "unless 
all ,the Parties to the conflict have requested the Commission to 
do.so~, (paragraph 5 (c», in accordance with an amendment by 
Switzerland, for which-it voted. 

The French delegation voted in favour of Article 79 bis as a 
whole because" thanks to the amendments that were adopted-;this 
article improves the enquiry procedure instituted by the Geneva 
,Conventions, .-fithoutdetriment to the system of Protecting Powers 
or to the, role of the. ICRC j \'1hic11 have done all the work of 
supervising the application of hUT!lanitarian law in armed conflicts 
for the last quarter of a century. 

GREECE Original: ENGLISH 

Article 79 bis of draft Protocol I 

Tn accordance with their views as expressed on several 
occas.ions in this Committee and its Working Group B" my delegation 
voted in favour of Article 79 bis, on the creation of an Inter
national Fact-Finding Co~nission) but against paragraph 2 of that 
article. In so doing this delegation was consistent-~ith the 
basic approach of the Greek Government, which favoured the 
institutionalization of a procedure of a permanent and mandato'ry 
nature. 
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It is our belief that the provisions of Articles 523 53, 132 
and 149 common to the Conventions of 1949 do not constitute an 
adequate machinery of investiLation and that the occasion offered 
by this Conference to improve and develop them into a practical and 
satisfactory procedure should not be lost. Indeed~ we are of the 
opinion that the institutionalization of such a procedure would be 
a necessary guarantee for the implementation of humanitarian law. 
Even more so in that many of us, for moral or practical reasons 3 

are unable or hesitant to accept other ways and methods in order 
to enforce respect for the Conventions and the Protocol. 

For those reasons my delegation supported the broadest 

possible competence of the Commission and voted in favour of 

Article 79 bis as it emerged following the paragraph by paragraph 

voting on the bracketed text in document CDDH/I/GT/l19 (corrected). 


T'urning to paragraph 2 of the article~ I should like to assure 
those who were not able to share our preference for a mandatory 
procedure that we ftilly respect their views. Their main objection j 
as we understood it. was that a mandatory procedure would infringe 
the sovereignty of States. In the framework of what seemed to be 
an agreement at sup~r-Power leve1 3 this view prevailed, although 
many of us - including this delegation - were not able to SUPpOI't 
it j the reason being that a voluntary procedure did not offer real 
guarantees of respect for the basic principles of humanitarian law. 

In fact. it is hardly possible to imagine that any party to an 
armed conflict, conscious of not having used respectable waysj 
would ever voluntarily submit itself to a supranational jurisdiction 
of enquiry. in order to obtain a certificate of bad behaviour. It 
is in other words obvious that the procedure~ as proposed by the 
representative of the Democratic R~public of Germany and amended by 
the representative of the United States of America may very well 
prove to be in practice no more than an exercise in futility. 

For that reason, and because we believe that a mandatory 
procedure is the only possible way to safeguard the vital 
interests of the great majority of those participating in this 
Conference. we voted against paragraph 2. 

In view. however. of what proved according to our estimate to 
be the feeling of a wide majority in this Committee 3 we think that 
the hope for an improvement in the nature and functioning of the 
Commission is not definitively lost. It is in fact not impossible 
for the Conference to examine the possibility of accepting a 
procedure according to which a party to an armed conflict may be 
granted the advantage of an enquiry in its own territory and at 
its own sole request, in a way that will not infringe its 
sovereignty or that of any other State. In that hope, this 
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delegation would like to reserve the right to reconsider its 
position towards Article 79 bis as adopted. Should such a 
possibility for the Conference-not arise~ or be rejected~ it is 
our belief that the Conference will have indulged in a rather 
useless and costly waste of energy and time in so far as its 
arduous efforts to improve the provisions of humanitarian law 
will have failed to be more than a mental exercise and "rill .have 
foundered on the rock of what I would call lack of realism and 
will for a minimum of real and effective implementation. 

HOLY SEE Original: FHENCH 

Article 79 bis of draft Protocol I 

The delegation of the Holy See is pleased that the principle 
of can International Commission of Enquiry has been accepted. It 
strongly ,supported this prpposal when it was discussed in Working 
Group B. Nevertheless~ when the final vote was taken on 
Article 79 bis, the Holy See.abstained~ for two reasons. 

First; because it favoured a Commission whicl), would be 
mandatory. As it emerged from Friday's vote, the Commission no 
longer has any real substance. In most cases - and precisely 
those in which it· would be needed most - it is very likely to 
remain a mere cipher. Can anyone seriously expect that a Party 
t<;> aconf-lict~rightfully accused ,of a breach or breaches of the 
Conventions or of Protocol I, would allow the Commission to 
~nstitut~ an enquiry int~ its conduct? 

The Holy See delegation therefore regrets this lost opportunity 
to achieve substantial progress in humanitarian law on an important 
point. 

Second, it abstained because it wished to show its disapproval 
on the conditions in which the voting took place. 

While recognizing and praising the .efforts ~ade by some 
delegations to tacilitate an honou~ableagreement on this point, 
the Holy See delegation was surprised to find that a number of other 
delegations, itself included, had not been kept informed of those 
negotiations but had been faced with an accomplished fact. The 

. J. . 

method chosen was far from satisfactory and did not add to the 
serenity, the seriousness. or the credibility 6f our work. It 
even led some delegations to talk, with justification, of a 
bargaining session. Such methods may be excusable in trade or 
politics, but not in humanitarian law~ where agreement should never 
be achieved at the expense of the principles governin~ such law. 
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Article 6 9 paragraph 3 of draft Protocol II 

The delegation of the Holy See finally a3reed not to press for 
a vote on this paragraph~ in order to permit a consensus. It did 
so purely in the spirit of collaboration it has always shown. It 
finds it regrettable, however, that Committee I has lost this 
opportunity of stating clearly, precisely and unequivocally that 
reprisals are prohibited by humanitarian law. It deplores the 
fact thatj on the contrary> the adoption of Article 10 bis and the 
rejection of Article 6; para;raph 3" may lead to the belief - by 
inverse reasoning - that reprisals are permissible within the 
context of the articles not expressly mentioned in Article 10 bis. 

I>1D01-JESIt, Origina~: ENGLISH 

Article 70 bis of draft Protocol I 

My delegation abstained in the vote on paragraph 2 of 
Article 70 bis(namely the nevI article to be inserted before or 
after Articre-70) proposed by Poland and the Syrian Arab Republic 
in document CDDHII/G'l'1l13. It was not entirely clear to my 
delegation why a limitation should be made in regard to measures of 
reprisals in situations of grave violations of the Conventions and 
the present Protocol. especially as regards the meaning of the 
words "act jointly or individually. in co-operation with the United 
Nations and in conformity with the United Nations Charter". 

Article 79 bis of draft Protocol I 

Regarding Article 79 bis concerning the International Fact
Finding Commission;; my delegation reiterated that;; whatever the 
name and whatever the motives, this Committee will deal with a 
matter of principle; namely the establishment of a compulsory 
international body. Ily delegation supported the proposal of 
several delesations that there should be no provision for such a 
fact-findinG commission in draft Protocol I. This is the reason 
why my delegation was against taking a decision on the question of 
an International Pact-Finding Commission. Nevertheless; after 
considering the optional clause in the amendment by the United 
States of America put forward in the Corruni ttee. my delegation llTaS in 
favour of including this provision in paragraph 2 of this article. 
But this improvement in the text did not change the position of my 
delegation in regard to the article as a whole; that is why my 
delegation was against Article 79 bis. 
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Article 10 bis of draft Protocol II 

My delegation supported the Mexican propos~l for the deletion 
of Article 10 bis as a whole relating to the provision for 
reprisals in draft Protocol II. My delegation entertains strong 
objections to the last part of the sentence, viz. ~even in response 
to a violation of the provisions of the Protocol Ii. r1y delegation 
abstained on the reference to the specific articles placed between 
square brackets, because of their humanitarian and technical 
character ... 

IVORY COAST Original: FRENCH 

Article 79 b,is of draft Protocol I 

The delegatiori of Ivory Coast deplores the procedure for 
discussion and voting followed by the Committee. lnthe 
discussions in Working GroupB~ you had left it open to us. at the 
request of the dele;;ation of Mali~ to state in Committee our 
position on the principle of a permanent international fact-finding 
commission. 

The vote of· the Ivory Coast delegation is explalned by the 
fact that my cpuntry is not opposed either to the principle of 
fact-finding or to the principle of a fact-finding commission. 
The Ivory Coast is opposed, however. to the-principle of a 
commission envisaged as a permanent body. 

Indeed 3 in view of the permanent nature of the COinrnission, my 
delegation wonders whether priority is being given to the principle 
of fact-finding or to the principle of a permanent fact-finding 
commission. Is a cormnission being created for the sake of having 
a commission? 

The al tera.tions the .Committee has made to the text of the 
article increase the doubts of my. delegation regarding the efficacy 
of the action of this International Fact-Finding Commission. 

Ny delegation reiterates that it,is not opposed to the creation 
of a fact-finding commission. but it is opposed to the establishment 
of a fact-findint; commiss.ion on a permanent basis, inasmuch as the 
financial implications of such a step- have not been established 
beforehand to enable my country to take a position in full knowledge 
of the facts. 
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JAPAN Original: ENGLISH 

Article 79 bis of draft Protocol I 

The delegation of Japan abstained in the vote on draft 

Article 79 bis as a whole, mainly because it had reservations on 

the amendments incorporated in paragraph 2 of the draft. 


The Japanese delegation is of the view that the incorporation 
in paragraph 2 bf the optional nature of enquiry has considerably 
narrowed the possibilities of implementation of Article 79 bis. 
It also regrets that the idea that the proposed Fact-Finding-
Commission should facilitate 3 through its good offices~ repression 
or prevention of breaches was not incorporated in paragraph 2. 
It may be recalled that this idea was emphasized by the Japanese 
delegation at the fifty-sixth and fifty-seventh meetings of 
Committee I and it received the support of a number of delegations; 
in fact, the idea had earlier been adopted in the joint proposal in 
document CDDH/I/GT/lI4, submitted by Austria, Denmark, Japan 3 

Norway~ New Zealand. Pakistan and the United States of America. 

In addition, the amendments incorporated in paragraph 2 seem 

to give rise to some uncertainties about the legal effects of the 

declarations referred to in sub-paragraph (b). For instance, 

questions might arise as to exactly when particular declarations 

would take effect and as to whether the declarations once made 

could subsequently be modified or withdrawn. 


Despite these shortcomings~ the delegation of Japan considers 
that the adoption of the proposal contained in draft-Article 79 bis 
by the present Conference would constitute a modest and 3 it hopeS:
practical step towards full observance of international 
humanitarian law. 

:'IIEXICO Original; SPANISH 

Article 74 bis of draft Protocol I 

The delegation of Mexico wishes to place on record the fact 
that~ had the proposals by France (CDDH/I/GT/I07/Rev.l) and Poland 
(CDDH/III/103) been put to the vote. it would have voted again;t 
them. The delegation of Mexico could not have accepted that a 
Protocol intended to strengthen the law concerning warlike 
activities should authorize reprisals 3 even if it were claimed that 
the intention was to force the enemy to respect humanitarian law. 
Adoption of the French proposal would have led to total anarchy and 
merely favoured the powerful countries. 
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Lxperience shows that reprlsals do not lea6 the enemy to 

respect humanitarian law, but result in an increase in violations 

and hostilities. 


Legalization of reprisals. as proposed by Fr&nce. would have 
enabled belligerents who were in breach of humanitarian law to 
clain every time that their breach was a legitinBte reprisal 
sanctioned by international law. The delegation of Mexico 
believes tilat the mandatory nature of humanitarian law does not 
depend on the observance of its rules by the adverse Party! but 
~tems from the inherently wrongful nature of the act prohibited by 
irite-rnat ional humani ta:r'ian 18:",. The Declaration on Principles of 
~nternational Law concernin3 Friendly Relations and Co-operation 
among States in accordance 1vith the Charter of the United j\Tations, 
unanimously adopted by the United Nations General Assembly in its 
resolution 2625CO-:J) of 24 October 1970.; prohibits reprisals 
involving th~ use of force. The delegation of Mexico m~intains 
that this Declaration is a valid interpretation of the United 
Hations Charter; so that the iJrohibition inc;uestion is legally 
binding. 

'.i'he aelesation of Iilexico TiJould have voted a,~&inst the Polish 

proposal s:ince it iilibht have been taken to mean a contrario sensu 

that reprisals against persons and objects not enjoyinG the 

protection of the Geneva Conventions were pe~missible. 


Articile 10 bis of draft Protocol II 

On the same grounds, the delegation of Mexico voted against 
Article 10 bis of Protocol II. At the third session of the 
Conference; it was said that ,exico Has alone in bolding that 
Article 10 bis authorized reprisals; it is worth noting in this 
connexion that the deletion of paragraph 3 of Article 6 of 
Protocol II: which pas consequent upon the adoption of 
Article 10 bis shows that the latter does indeed refer to 
reprisals. 

Article 79 bis of draft Protocol I 

The delegation of Mexico voted against paragraph 2 as proposed 
by the German Democratic Republic for the ar~icle on the Fact
Finding Commission~since the fiexicah GoverDlilent has supported a 
mandatory fact-findint system ever since the item was first 
considered. 'The delegation of !'t'!exico understands the misgivings 
of some governwents when it comes to ~ccepting mandatorY 
jurisdiction for th~ settlement of disputes, the effectoi which 
would b~, ihsome cases. that the international law being applied 
would not be fair to the develnping ~ountriesJ which did not take 
any )art in the formulation of this Imv. As the Fact·-·Finding 
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Comrnission~ by its very nature~ is not competent to determine what 

law is applicable~ nor to hand down judgements or findings~ but is 

solely concerned with establishing the facts, the delegation of 

Mexico cannot understand the R2luctance of some Governments to 

accept an obligatory system for the Fact-Finding Commission~ which 

would not affect State sovereignty one iota, as some delegations 

had said; for the point is precisely that. in the exercise of 

their sovereignty, States would set up a system for establishing 

the facts in future incidents. irrespective of where they occurred. 


NEv.! ZEALAND Original: ENGLISH 

Article 79 bis of draft Protocol I 

As a co-sponsor of the original draft of Article 79 bis, the 
New Zealand delegation wishes to explain its abstention in the vote 
on the text of the article adopted in Committee I. The New Zealand 
delegation continues to believe that a commitment to third-party 
investigation of disputes relating to the application of the Geneva 
Conventions and of the draft Protocols would offer the best assurance 
of the determination of States Parties to act in conformity with .the 
provisions of those instruments. It recognizes, with regret, that 
there has not so far emerged in the Conference a sufficient basis 
of agreement for the acceptance of such obligations, either 
generally or in relation to cases falling within specified 
categories. 

In the New Zealand delegation's view. the text of the article 
adopted in Committee I does not even encourage a voluntary recourse 
to third-party investigation of disputes. In the first place, it 
fails to mention the possibility that the States concerned may 
ohoose to refer an outstanding dispute concerning an alleged 
violation to an impartial enquiry. Secondly. it appears to import 
the complex jurisdictional rules associated with the "optional 
clause" of the Statute of the International Court of Justice; one 
feature of those rules is that a State Party, making a general 
declaration of acceptance of the competence of the Commission to 
be established under the article~ is committed even in relation to 
another State Party, making a later and more limited declaration 
of acceptance. Thirdly~ it departs from the system of the 
International Court of Justice~ and offers a further discouragement 
to the voluntary assumption of obligations, by making the Parties 
who have accepted the competence of the Commission responsible for 
its administrative expenses, and the Parties to an enquiry 
responsible for the expenses incurred in conducting that enquiry. 
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The New Zealant delegation nevertheless acknowledges that the 
draft ado~)ted by Committee I retains onepositive element. 
Paragraph 2 (e) extends to the Protocol the measures of protection 
afforded by A.rticle 52 ~ Article 53 ~ Article 132 and Article 149 
common to the four Conventions. If it were not for paragraph 2 (e), 
Article 79 bis~ as ado)ted by Committee I, would, in the New Zealand 
delegation'sopinion~ mark a reduction in the standards achieved by
the 1949 Diplomatic Conference of Geneva. 

POLAND Ori~inal: ENGLISH 

Articles of draft Protocols I and II relating to reprisals 

In the opinion of the Polish delegatiort~ a prbvision in 
Protocol I providing for the general prohibition of reprisals 
against persons ..and obj ect s protected by the Geneva Conventions 
a.rid by the Protocol would have been a logical development of ideals 
and principles contained in the Geneva Law. 

Therefore, it was merely in the spirit of compromise that his 
delegation d~cided to withdraw its amendment (CDDH/I/GT/I13) which 
envisaged .such general prohibition. It also took into consideration 
the fact that; aTter al1 9 most of the persons and objects protected 
by the Pro~ocol are covered by the prohibition of reprisals 
contained in its ~~rticular articles. 

We wish. however, to stress that if it appears that a specific 
group of persons and objects is not expressly covered by those 
prohibitions, there should be no attempt to prQve by an a contrario 
argument that such a 3rouP is outside the prohibition of reprisals. 
It wOuld be. to our mind; an argument tnbad faith directed against 
the ~ery spirit of the Geneva .Law. It was only upon that under
standing that we could withdraw our proposal. 

REPUBLIC OF KORbA Original: ENGLISH 

Article 79 bis of draft Protocol I 

f;:y delegation voted for Article 79 bis ,on the International 
Fact"Firidins; Commission as a whole) although this Commit,t~e has 
failed•.to ~ur regret, to reach agreement on the principle of a 
commlssion with compulsory competence. 

http:CDDH/I/SR.73


- 453 - CDDH/I/SR.73 

However, we believe that this apparent shortcoming on the part 
of the commission could be remedied to a certain extent by the 
application in good faith of other relevant ~rovisions of the 
Conventions and of this Protocol~ for instance Article 79 of 
Protocol I on mutual assistance in criminal matters. In this 
connexion~ my delegation would like to stress that~ in addition to 
treaty obligations j co-operation between the parties concerned 
would be essential for the successful accomplishment of the mission 
assigned to this commission. 

SYRIAN ARAB REPUBLIC Original: FRENCH 

Article 10 bis of draft Protocol II 

The delegation of the Syrian Arab Republic welcomes the 
adoption by the Committee of the new article which it proposed 
with a view to governing the action which may be taken in 
situations resulting from grave breaches of the 1949 Conventions 
and Protocol I. The point is that such action should be taken 
only in co-operation with the United Nations and in accordance 
with the United Nations Charter. There can be no question of 
Contracting Parties resorting to self-protection, which is in any 
case prohibited by Article 2; paragraph 4, of the Charter. 

The Syrian delegation regrets that the Polish delegation 
withdrew its amendment, paragraph 1 in document CDDH/I/GT/l13, 
concerning the express prohibition of reprisals against persons 
and objects protected by the Conventions and the Protocol. The 
reasons of expediency which prompted that withdrawal'should not be 
interpreted, by a contrario reasoning. as opening up the 
possibility of such measures. Humanitarian law is dependent on 
jus cogens and it is therefore unthinkable that an inhuman act 
should provoke a similar act involving innocent persons. 

Article 79 bis of draft Protocol I 

The delegation of the Syrian Arab Republic voted against 
Article 79 bis concerning the International Fact~Finding Commission 
in its present form for a number of reasons. First~ in providing 
for optional appeal to the planned Commission by the Parties to the 
conflict, paragraph 2 of the article adopted adds nothing to the 
law already existing in the 1949 Conventions. On the contrary, 
indeed, the wording of paragraph 2 (a) represents a retreat from 
the provisions of the Conventions. -Vhile Articles 52, 132 and 149 
of the Conventions lay down that "an enquiry shall be instituted" 
where appropriate. the wording of paragraph 2 suggests that 
recourse to the enquiry procedure is a matter for the Parties' 
discretion; it has not the force of an obligation. Furthermore, 
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paragraph 5 (c), which makes publication of the Comrl1ission' s report 
dependent on the agreement and request of all Parties to the 
conflict" means that the enquiry will ':Je cOID)letely ineffective. 
As such agreement is difficult to obtain~ the results of the 
enquiry will never see the light of day. Hence publicity, which 
is the only penalty resulting from the enquiry, may be prevented 
by the opposition of any Party to which the report attributes a 
breach. Such a Party will thus be able to evade public attention 
and opprobrium and will often continue to violate the provisions 

. of the Conventions and the Protocol.· All in all, depriving the 
Comn1ission of the ri6ht GO publish its report ex officio deprives 
the enquiry procedure of one of the most useful forms of pressure 
on offenders. Finally. the procedure for adopting Article 79 bis 
renders it null anet void because it v.;as incompatible with r.ule F 
of the Conference's rules of procedure, w~ich statesthit "If two 
or more proposals relate to the same question. the Conference 
shall~urrless it decides otherwise, vote on the proposals in the 
order in which they have been submitted lY 

• The Chairman of the 
Committee took a personal decision. without referring the question 
to the competent body, i. e. the Committee. that votin:::; priority 
should be accorded to the proposal on paragraph 2 submitted by the 
United States of America during the meeting, at the expense of an 
earlier proposal contained in the report. in spite of the . 
opposition of several delegations. Consequently. that irregular 
procedure renders null and void the entire procedure followed in 
adopting Article 79 bis. It is a rule of law common to all 
legal systems that the validity of an act is closely lii-lked to the 
validity of its components to the extent that it seems inconceivable 
to sub-divide them. The Syri~n delegation reserves the right to 
request the plenary Conference to reconsider the question by holding 
a new vote. 

Ui'HTED REPUBLIC OF CM'fEROON Original: FRENCH 

Article 74 bis of draft Protocol I 

'llhe delegation of Cameroon would have preferred the French 

proposal on exceptional measures in the event of grave breaches 

(document CDDHlIlerl107 /Rev.l). 'I'his proposal seemed to us a 

serious attempt to regulate one of the most difficult problems, 

that of reprisals. which had so far been left to the good will of 

the belligerents. In addition, the proposal had a deterrent 

aspect that would have made it more likely. of not certain. to be 

effective. 
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When the French delegation withdrew its proposal (for reasons 
which it did not see fit to explain in advance to those who had 
strongly supported it)~ my delegation had no option but to abstain, 
since the Syrian-Polish proposal ~ which presumes_to deal in a few 
lines with the very serious procedure of reprisals" is singularly 
inadequate. 

Article 79 bis of draft Protocol I 

The original proposal to establish a permanent fact-finding 

conunission with compulsory competence (although it had no means 

of enforcement if a State refused compliance)~ with powers that 

were clearly excessive~ and whose operational costs would be met 

from compulsory contributions by the Contracting Parties~ could 

not, for those very reasons, receive my delegation's support. 


The ~ext finally approved undoubtedly meets the objections 
referred to above, as well as certain others which my delegation 
pointed out during the discussions in the Working Group. Never~ 
theless, it still appears to my delegation to suffer from defects 
that would make its application difficult, so much so~ in fact~ 
that one of the strongest supporters of the fact-finding commission 
vnted against its provisions. 

For those reasons~ and also as a matter of principle, my 

delegation could not endorse those provisions. ahd it therefore 

voted against them. 


Article 6 of draft Protocol II 

Ny delegation, while reserving its opinion on the advisability 
~f a draft Protocol of which many dele~ations have stated that it 
Gould give rise to interference in the internal affairs of a State, 
voted in favour of the inclusion in Article 6~ on fundamental 
guarantees, of the prohibition of collective penalties. That 
provision is one already accepted not only in various domestic 
legislations, but also in customary international law. 

Article 10 bis of draft Protocol II 

The delegation of Cameroon voted for this provision in the 
belief that a blanket prohibition of l'eiJrisals' would not be 
feasible. No ~tate could reasonably be asked to standby and 
allow grave and repeated breaches of the Conventions or the 
Protocols by its adversary. The prohibition of reprisals should 
therefore be limited to certain well-defined cases~ restrictively 
enumerated. The text as it stands seems jUdicious in that i~ 
reconciles the requirements of humanitarian law and the necessities 
of war. 



-CDDH/I/SR.73 456 

YUGOSLAVIA Original: FRENCH 

Article 10 bis of draft Protocol II 

The Yugoslav delegation wishes to express its views on the 

decisions taken by Committee I at its seventy-second meeting on 

13 May 1977. 


Although the l::::roposals by Poland (paragraph I of dmendment 
CDDH/I/GT/I13) and France (CDDH/I/GT/I07/Rev.l) have been withdrawn, 
the Yugoslav delegation would still like to explain its position on 
the problem of reprisals in international armed conflicts. 

It goes without saying - and no one has disputed it here 
that reprisals are already forbid6en against protected persons and 
objects, that is to say, against persons and objects in the power 
of the adversary. This rule of customary law. fully confirmed 
in court decisions after the Second World War. was codified in 
1949 in the Geneva Conventions. 

Thus. the Polish proposal reconfirmed an already existing 
rule. The detailed explanations provided by the Polish represen
tative in Working Group B indicated (at least. that is how my 
delegation understood them) that his country's proposal was to be 
regarded as a step forward~ that is to say. as prohibiting all 
reprisals in armed conflicts - in the field of application, that is. 
of both the Geneva Conventions and The Hague Conventions. But 
the text~ as I have just )ointed out" merely reiterated a prohibition 
which is already contained in the Conventions. The di~cussions in 
Working Group B during the adoption of the Chairman's report, 
confirmeC just what that text meant, making it clear how it was to 
be interpreted. Be that as it may~ my delegation could have 
supported the text, but we should still have been worried about the 
question of reprisals aoainst the adversary in combat. 

We still feel that. like it or not. reprisals on the field of 
battle against an unscrupulous adversary who uses illicit methods 
and means of combat remain permissible under customary law, as a 
last resort against la'wless conduct. If ii1atters'-remain as they 
are, my delegation v'lOuld have liked the COiT@ittee to lay down and 
Codify precisely when and under what conditions extreme measures 
such as reprisals may be resorted to. That is the great merit of 
the French proposal, since it takes the vague and general conditions 
of customary law and makes them into written rules which are 
unambiguous and more reliable. I should therefore like to pay 
tribute to the French delegation for this achievement. My 
delega~ibn would have been willing to support its amendment~ if 
the text 'did not contain something v,Thich disturbs us a great deal. 
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I am thinking of the reference to Articles 46-50 of Protocol I. 
We understand very well what France has in mind. If·th~ enemy 
destroys our towns, we shall co likewise~ and so on and so on] 
according to the lIeye for an eye ll principle. In view of the sad 
examples of past wars. this does not seem to our delegation to be 
an efficient method; moreover, it is always the civilians who 
suffer. . 'rhus, to make an express reference to those articles inJ 

which, in any case; reprisals are prohibited, did not seem to us 
to be a satisfactory approach. It might have been better to 
avoid any reference; or, at most s to make a general reference to 
Article 33, breach of which would authorize reprisals, if all the 
requisite conditions were met. That would allow the Government 
concerned to take appropriate measures against military objectives 
or enemy soldiers; even if the victims of the breach were its own 
civilians. For. I say again5 it seems both unjust and pointless 
to make non-combatants, women and shildren, pay for breaches for 
which they are in no way responsible. 

Since the proposals have been withdrawn, we shall not have 
any article on reprisals, but in practice that will not prevent 
countries from taking exceptional measures of that type. It is 
therefore to be regretted that the conditions set out in the French 
text were not made to cover such cases, for that still leaves us in 
the fog of customary law. 

There now remains paragraph 2 in proposa~ CDDH/I/GT/l13, 
submitted by the Syrian Arab Republic, which will now become a new 
article. My delegation was able to support that proposal. But 
we feel that the provision should be amplified somewhat for greater 
clarity, since it has now been taken out of its original context 
in document CDDH/I/GT/ll3. My delegation would be ready to study 
with the keenest attention any fresh proposals concerning this new 
article. 

Article 79 bis of draft Protocol I 

Regarding the International Enquiry Commission, my delegation 
has, ever since the opening of the third session, advocated that 
it should have mandatory co~petence. Yugoslavia has always been 
in favour of having methods for the peaceful settlement of inter~ 
national disputes, and this is also its general policy at home; 
even in an armed conflict~ this approach is, we feel, fully 
appropriate, especially in respect of serious accusations of the 
type that the Enquiry Commission \/Ould be investigating. But an 
Enquiry Commission is not a court, nor are its conclusions a 
verdict. Its establishment with mandatory competence would thus 
merely be a means of helping to implement the Conventions and the 
Protocol, and would not in any way affect State sovereignty. 
Clearly, such a provision would be a deterrent for anyone who 
might be likely to commit grave breaches. 
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It was with regret. therefore, that we joined the majority 
favouring optional competence for the enquiry commissions. Our 
decision was also influenced by the fact that; at the ~resent stage 
in the development of international law] if a considerable number 
of States reject a new rule (as in the case of mandatory 
competence), even if it is adopted by a majorityo that rule will, 
unfortunately, remain a dead letter and never be applied. An 
example is to hand in comrnon Articles 8(9) and 10(11) of the 
Geneva Conventions, not to go beyond the field of humanitarian 
law. International law is full of similar examples; let us 
not create fresh ones. 

However. if any further efforts were made to improve this 
text. my delegation would be willing to give them its wholehearted 
support. 

ZAIRE Original: FRENCH 

Article 79 bis of draft Protocol I 

Mr. MBAMBU: My delesation. which has tried to give the 
utmost support to the concept of a compulsory fact~finding 
Commission. abstained in the final vote on Article 79 bis for 
purely logical reasons arising from the fact that the result 
achieved is far from representing the real advantage expected. 

. My delegation believes, indeed o that at the present stage an 
internationaifact-finding commission. forming an integral part of 
the procedure·for supervising the implementation of the Conventions 
on humanitarian law, should t~anscend the limits of a mere auton
omous enquiry commission of the classic type envisaged by 'l'he 
International Peace Conference held at The Hague in 1899 and 
confirmed by The Hague Conference of 1907. a type which embodies 
the principle of optional recourse, to the detriment of the 
automatic application of the enquiry procedure once it has been 
requested by one of the Parties. 

The provisions of Article 79 bis as formulated set up an 
enquiry body the optional nature of ',\Thich is apparent at two levels 
of procedure, firstly at the launching of the enquiry. which is 
strictly subject to the consent of the Parties concerned. and 
secondly at the follow-up level. those Parties being left free as 
regards the action to be taken on the conclusions contained in the 
report. This greatly diminishes the Commission's modicum of 
authority and finally reduces it to the routine function of fact
finding, with relinquishment of the real power of making judgements 
on sUbstantive questions and applying adequate pressures to put an 
end to violations of the relevant provisions of humanitarian law. 
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In my delegation's view there is no justification for the 
permanent existence of such a mechanism~ the financing of which 
would increase to no purpose the financial burden on States~ when 
an integrated ad hoc commission of enquiry) to be set up as 
required~ would be sufficient, 

My delegation is therefore convinced that an international 
fact-finding commission~ inte~rated in a control system requiring 
impartiality and strictness in its activities, must be organized 
as required. The enquiry commission must~ in its structure and 
external relations and without prejudice to the provisions of 
Article 9 of The Hague Convention of 1899 for the Pacific Settle
ment of International Disputes limiting the competence of enquiry 
commissions to "differences of an international nature involving 
neither honour nor vital interests" of the Parties, possess the 
conditions necessary to ensure its independence and affirm its 
authority. This is especially true when the function of the 
enquiry commission is known to be technical and not political, 
its objective being to see whether the facts are in accordance 
with a legal standard unanimously accepted by the Hi6h Contracting 
Parties~ including the Parties concerned. 

That is why my delegation had proposed that the commission 
should be called "Standing International Fact-Finding Commission 
on the Application of Humanitarian Law~l. It had meant in that way 
to describe not only the nature of the Commission but also the 
extent of its competence. 

My delegation is not insisting unduly on this, since the 
observance of practice indicates a more concrete reality, that of 
the voluntary nature of international society. 
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SUMMARY RECORD OF THE SEVENTY-FOURTH MEETING 

held on Monday~ 16 MRY 19779 at 3.30 p.m. 

Chairman: Mr. OFSTAD (Norway) 

In the absence of the Chairman, Mr. Obradovic (Yugoslavia), 
Vice-Chairman, took the Chair. 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1)(continued) 

Draft Protocol I 

Article 2 - Definitions 

Sub-paragraph (c)(CDDH/1; CDDH/I/36 3 CDDH/I/62, CDDH/I/72) 

1._ The CHAIRMAN observed that three amendments to Article-2 (c) 
had been proposed. One had been submitted by Australia, Belgium, 
the United Kingdom of Great Britain and Northern Ireland and the 
United States of America (CDDH/I/36); it called for the deletion 
of sub-paragraph (c). A second, submitted by the Syrian Arab 
Republic (CDDH/I/62), called for clear definition~ in that sub
paragraph, of the various categories of "protected persons" and 
"protected objects". A third had been submitted by Senegal 
(CDDH/I/72) - it called for the sub-paragraph to be reworded. 

2. _He invited the Committee to express its views {irst on 
amendment CDDH/I/36, the furthest removed from the ICRC text. 

3. Mr. BLOEMBERGEN (Netherlands) said that Article 2 (c) had 
become pointless, since protected persons and objects were covered 
by Article 74 of draft Protocol I as adopted by the Committee. 

4. Mr. ABDINE (Syrian Arab Republic) said he believed that, for 
greater clarity, it would have been better to set out the various 
categories of persons and objects under the protection of the 
Protocols. If, however, it were no longer possible, at the present 
stage of the work, to draw up a complete list, he would agree to 
withdraw his delegation's amendment (CDDH/I/62)s and join a 
consensus for deletion of Article 2 (~). 

5. Mr. DIAGNE (Senegal) withdrew his country l s amendment so as 
to facilitate a consensus. 

6. Mr. PAOLINI (France) and Mr. RECHETNIAK (Ukrainian Soviet 
Socialist Republic) requested further particulars as to the reasons 
for the proposed deletion of Article 2 (~). 
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7. Mr. DRAPER (United Kingdom) explained that, in the view of the 

co-sponsors of amendment CDDH/Ii36 3 the definition given in sub

paragraph (c) was a tr~ism. It added nothing to the Protoco1 3 and 

did not facIlitate its interpretation. 


8. Mr. GRAEFRATH (Germru1 Democratic Republic) said that the reason 
why a definition of protected persons and objects had been given in 
.s...u-.b~paragraphCcJ was that in the ICRC text "protected persons" and 
J'protected obj ects \1 were mentioned in Article 7)i.. The. C.ommittee ~ 
however, did not mention them in the text it had adopted for 
Article 74, and conse~uently it was no longer necessary to define 
them. 

9. Mr. PAOLINI (France) and Mr. R~CHETNIAK (Ukrainian Soviet 
Socialist Repubiic) > said that ~ in v5.ew·"'"Cifthose clarifications" 
they saw no objection to the deletion of Article 2(~). 

Artiele 2 (c) was deleted by consensus. 

New A~ticle 2 bis 

Sub-paragraph (a) (CDDH/IJ20) 

10. Mr. HUSSAIN (Pakistan) withdrew his delegation's amendment 
(CDDH/I/20). 

Sub-paragraph (b) (CDDH/II286) 

11. Mr. ROSENNE (Israel) observed that the emblem of the Red 
Shield of David had long been universally known. During the last 
few decade3,tens of thousands of iick and wounded, both Arabs and 
Jews, had seen the Shield of r"',vid. It had bc:en for them a symbol of 
humanitarian assistancE', jus"C like the Red Cruscent, which symbolized 
humanitarian assis':;ance Tn the Islamic world, and the Red Cross or 
Red Lion and SUll in ot11er parts of the world. . Very recently, 
hundreda of persons> both Chri.stians and MoslelT!s, had received 
treatment~ in tragic circumstances for them, in hospitals staffed by 
medical personn~l bearing the Shield of David asa distinctive emblem. 
Under that emblem, too, aid parcels had been sent to victims of 
earthquakes or other natural catastrophes. 

12. 14'hen the Nazi regime had wanted the Jews to be distinguishable, 
it had forced them to VJear a distinctive yellow emblem that would be 
universally and immediately recognized as the symbol of Judaism: it 
had been the Shield Of David; the Star. With that symbol oh.their 
breast, millions of Jews had been herded into the gas chambers. No 
one had pretended then that the Shield of David was not a distinctive 
emblem. 
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13. Since its creation~ the State of Israel had made of the Shield 
of David (Mafen David ..Adom) the distinctive emblem of the medica1 
services ofts armed forces~ while respecting the inviolability of 
the distinctive signs and emblems of the 1949 Geneva Conventions. 
The Shield of D·avid· was recognized as a symbol of Judai~m in thE) 
same way as the Cross symbolized Christianity~ and the Crescent 
Islam. It was widely used in Jewish life, both secular and religious. 
As an emblem, the Shield of David did not date from the cl'eation of 
the State of Israel. The report of Committee I, submitted to the 
Plenary Assembly of the Diplomatic Conference of Geneva of 1949~ 
had recognized;; moreover, that that emblem was very well-known Rnd 
respected in those parts of the world where it was used. 

14. At the 1949 Diplomatic Conference~ Israel had submitted a 

formal proposal that~ in addition to the three existing emblems, the 

Shield of David on a white ground should be recognized as a 

distinctive sign. Unfortunately; that proposal had not been adopted~ 


but the vote had been close (21 in favours 22 against and 7 

abstentions). 


15. That was why Israel had entered reservations at the time of 
signature and ratification of the 1949 Geneva Conventions, those 
reservations which, incidentallys had been entirely in keeping with 
customary law as codified later in the 1969 Vienna Convention on 'ch'" 
Law of Treaties. 

16. The reservation to. the Convention for the Amelioration I)f the 
Condition of the Wounded and Sick in Armed Forces in the Field was 
worded as follows: :1 Subj ect to the reservation that Ivhile respecting 
the inviolability of the distinctive signs and emblems of the 
Convention, Israel.will use the Red Shield of David as the emblem and 
distinctiv~ sign of the medica'i se.rvices of her armed forc·es:l. 
Similar reservations had been made to the second and four'ch (;unven
tions of 1949. It had not ~een necessary to make any reservetion to 
the thi~d Conventi6~. 

17. For reasons which were. profoundly rooted in_ its religious and 
national traditions and his~9ry Israel. had to use,the Shield.of David 
for the purposes of the CorlV~ntions ~ and was precluded froni' using lli"ly 
other emblems recognized a't present. It did not wish to contest the 
opinion of those who considered that the other emblems prov'ided for 
did not necessarily have any religious significance,. but the f8.ct 
was that in the mind of the peop'les they.w~re r.egarded as symbols 
having a religious origin or at least implication. It l'1as unthink
able, therefore~ to impose on Israel the use of any other emblem 
than the Shield of David. 
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18. Israel knew quite well that originally the Red Cross was meant 
to be an international} neutral emblem wjthout any particular 
religious significance, and was aware of the importance of the 
universality of the distinctive sign. In its Commentary on the 
first Genev~ Convention of 1949~ however s the ICRC itself stated: 
;'People may associate this cross wit.h the Christian cross in their 
own minds; but such an interpretation cannot have any official 
or international standing .,.Ii (page 305), It noted that the 
Diplomatic Conference, awhile hoping that the time would come when 
all'the countries of the world would decide to adopt the red cross 
on a white ground as the only dibtinctiv& emblem, \<las nevertheless 
compelled to recognize that it was impossible s for the moment, to 
revert to the use of a single emblem if (page 301). That was why the 
1949 Conference had decided to continue to recognize the Red 
Crescent and the Red Lion and Sun. 

19. It should be emphasized that, throughout the period of 

hostilities~ belligerents in the 'Middle ,East had recognized the 

respect due to each of the emblems in use in the various armed 

forces: the Red Cross j the Red Grescent and the Shield of David. 


20. Draft Protocol I, Article 15, paragraph 5, concer'ning medical 
and religious personnel provided an exampL~ of the kind of 
inacceptable anomaly arising i~m nen-recognition of the Shield of 
David, for it could be interpreted to mean that civilian Rabbis, in 
the circumstances mentioned in Artjcle 15, must be identified by one 
of the other emblems. That was not howeveT, the interpretation 
given to the article by Israel; ~thermore, Israel considered that 
such an interpretation could not-be in good faith. 

21. A further anomaly resultjng'from the 1949 Conference was that, 
under pretext that the Shield of David was not a recognized emblem, 
the Israeli national society ~n David Adorn) was excluded from 
the International Red Cross. That Society>,' however, had all the 
necessary qualification~ and an international reputation for the 
high quality of its services, its position within the community and 
the spontaneity of' its response:.:; to distress and catastrophe what ... 
ever their- causes, and for its, assistance to all those who were in 
need. Help was,accorded withc.u.t._iis.tinc.tion of race, religion or 
nationality. . 

22. SUCh ostracism was not compat.ihle either witb, the International 
R:d Cros~ ideals of universality and equality or with the presen~ 
Dlp~om~tlc Conference's alID' of s'crengtbening the role of the natl0nal 
socletles. 

23. The fact that the protection oi international_humanitarian law 
was accorded to persons and obj ects 'as such and not by virtue of 
the emblem in no way affected th~'need tD reso~ve the outstanding 
questions concerning the embl~m. 

http:CDDH/I/SR.74


- 465 - CDDH/I/SR.74 

24. It was to remedy that obvious shortcoming that Israel had 

submitted, on 10 April 1975~ an amendment in document CDDH/I/286 

proposing the addition of an 'Article 2 bis (b). Those who opposed 

that amendment would doubtless make much of their concern to avoid 

the proliferation of emblems. But what proliferation was there? 

Had any other request for recognition been submitted to the 

Conference? Was there any other symbol or emblem which had been 

used for humanitarian aims in so many wars and given so much help to 

so large a number of sick and wounded and was still not recognized? 


25. In order not to delay the work of Committee I~ the Israeli 

delegation would not press for its amendment to be put to the vote 

at the present stage of the work~ but it reserved the right to 

submit it in the plenary Conference. 


26. Replying to a question by the CHAIRMAN~ Mr. ROSENNE (Israel) 

confirmed that he was asking for the proposal in document CDDH/I/286 

to be withdrawn from the Committee agenda and that he would sub~it 


it in the plenary Conference. 


27. Mr. HUSSAIN (Pakistan) commented that, contrary to what had been 
stated, the Red Crescent did not symbolize Islam and was in no way 
a religious emblem. Its adoption had been inspired by the lunar 
calendar in use in Pakistan. Similarly, the Red Cross emblem did not 
represent any religion; if it did) Pakistan would refuse to 
recognize it as a distinctive sign. 

28. Mr. ABDINE (Syrian Arab Republic), speaking on behalf of all 
the Arab delegations. said that he would not discuss. the possible 
political considerations behind the Israeli proposal. He would 
m~rely point out that solely for reasons of national pride unconnected 
with the irrperatives of humanita.rian laws the Committee was being 
asked to accept a national emblem as a protective emblem. The 
episodes of the Second World l;Jar which had been mentioned could not 
divert attention from the true intentions of the sponsor of the 
proposal. Technically, the proposal was likely to hinder the 
praiseworthy efforts being made to adopt a sin8le protective emblem. 

29. Furthermore s the fact that there were a number of existing 
emblems was not a reason for having yet another one accepted. The 
existing emblems, which were not inspired by political or religious 
reasons, had been devised in historical circumstances to ensure the 
best possible protection and to avoid the confusion caused by the 
emblems used in earlier wars. They were in no way identified with 
the national emblems nor with the religious concepts of the countries 
using them. The proof lay in the fact that many Moslem countries 
preferred the cross; to the exclusion of any other emblem. 
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30. The adoption of the Israeli proposal would be a setback to the 
work of the Conference and might encourage an unnecessary prolifera
tion of protective emblems~ while all efforts were aimed at finding 
a solution which would lead to the unification of such emblems. The 
proposal under discussion should therefore be rejected. 

31. Mr. ROSENNE (Israel) said that he had never said anything which 
could be a reason for associating the International Red Cross with 
any religious organization. It was, however~ undeniable that in 
some people's minds the emblems of the Red Cross had a religious 
significance. He was sorry if his words had led to a misunderstanding 
on that point. . 

32. Mr. ABDINE (Syrian Arab Republic) considered that there was a 
procedural problem. The Israeli representative had said that he 
would withdraw his proposal~ hut the w.ithdrawal had been conditional. 
In view of the considerable amount of work which the Conference had 
yet to accomplish~ it was hard to agree that the Israeli proposal 
should be re-submitted subsequently. 

33. He requested that~ unless the Israeli representative withdrew 
his proposal once and for all; the matter should be put to the vote. 

34. The CHAIRMAN noted that the lsraeli representative had asked 
for his proposal to be withdrawn from the agenda of Committee I, but 
had reserved the right to submit it at the plenary Conference. It 
seemed that it was not for Committee I to decide on the latter point 
and that it would be difficult to determine the modalities of the 
vote requested by the Syrian representative. It rested with the 
President of the Conference to decide whether the Israeli proposal 
should be rejected or accepted 

35. Mr. ABDINE (Syrian Arab Republic) said that an amendment had 
been sUbmitted and should be put to the vote. The withdrawal 
requested by the Israeli representative was a conditional withdrawal 
allowing for later re-submission of the proposal. His delegation 
objected to that and considered that the question should be settled 
immediately. 

36. The CHAIRMAN said that he failed to see how a vote could be 
taken on an amendment which had been withdrawn from the Committee's 
agenda. If it was decided to put the question to the vote 3 the 
Israeli representative would submit a point of order. 

37. Mr. ROSENNE (Israel) said that 3 ·if his withdrawal proposal 
constituted an amendment to the agenda~ it could be voted on. If~ 
however~ it was a mEl.tter of entering into a commitment on behalf 
of some other body of the Conference which would meet subsequently~ 
he did not see on what basis such a -commitment could be made. 
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38., Mr. MUDARRIS (Saudi Arabia) agreed with the Syrian representative 
that! the discussion must be brought to an end. He would like to know 
what ,the Chairman thought about the possibility of referring the 
qu~ition back to a plenary meeting. 

39. The CHAIRMAN~ having consulted the rules of procedure and 

questioned the Conference Secretariat 3 said that the text~ were 

not very clear on the point. In any cases he himself could not taJce 

any decision in such a delicate situation. If the Committee decided 

that a vote was necessarys a vote would be taken~ but whatever its 

results the final decision would be taken in the plenary Conference. 


40. ~r. SADI (Jordan) said that th~ Committee should terminate the 

discussion on the grounds that it had no longer to concern itself 

with an item that had been definitively withdrawn from its agenda. 


41. Mr. AKASHA (Saudi Arabia) supported the proposal and added 

that the withdrawal should be unconditional. 


42. The CHAIRMAN said that he was prepared to uphold the Jordanian 

representative's proposal if there was no objection to it. 


43. Mr. AL-FALLOUJI (Iraq) recalled that the proposal by the Israeli 
delegation had .been consid:ered-'seVeral times during the Coriference 
but that the substance of it had been rejected by the competent 
Committees. His own delegat,ion had invoked that rejectio'n in 
opposing any further consideration of it by Committee I. It 
considered that a proposal'which had been rejepted by the various 
Committees could not be reconsidered in plenary Conference and it 
reserved the right to object to any resumption of the discussion on 
the matter during the forthcoming plenary meetings. He asked that 
the Committee should take note of that attitude. 

Article 74 - Repression of breaches of the present Protocol 

Paragraph ~,newsub-paragraph (g) (PDDH/I/347) 

44. Mr. GLORIA (Philippines) recalled that:at the sixtieth meeting 
of Committee I~ on 3 June 1979, his delegation had proposed the 
insertion in Article 74, paragraph 3~ of a new sub-paragraph (~) 
relating to the use of prohibited weapons; Several representatives 
had endorsed that proposa1 5 which had been supported, inter alia, 
by the delegations of Indonesia and Pakistan. 
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45. His delegation's proposal was based on the fact that most of 
the weapons mentioned had for long been prohibited although so far 
no sanction had been contemplated. "Prohibition"on its own was 
nothing more than a declaration, and that was one of thew,eaknesses 
of international humanitarian law. It was the realization of that 
fact that had led to the setting.up of the Ad Hoc Committee to 
determine which types of weapons violated the principles of human
itarian IaN in that they wer,e indiscriminate and caused unnec,essary 
suffering. 

46. He paid a tribute to the delegatitins participating in the work 
of the Ad Hoc Committee on Conventional \~Jeapons, particularly those 
which were calling for the prohibition of in~endiary weapons and 
flame munitions, those which proposed restrictions on the U~e of 
booby-traps and those which were against the use of blast and 
fr~gm6htation weapons. 

47. He referred to paragraphs 2 and 3 of Article 33 - Basic rules, 
and said that unless the Conference adopted the new sub-paragraph (~) 
which it was proposed to add to Article 74, the rules would be no 
more than empty and inoperative declarations of principle. 

The meeting was suspended at 4.30 p.m. and resumed at 5 p.m. 

48. The CHAIRMAN announced that the Philippine representative 
wished to make a slight amendment to his proposal (CDDH/I/347/Rev.l). 

49. Mr. GLORIA (Philippines) said he would like his amendment to 
be considered during the meeting scheduled for the following day. 

50. ,The CHAIRMAN said that he would nevertheless ask the Philippine 
representative to submit the amendment it wished to make to its 
proposal orally to the Committee. 

51. Mr. GLORIA (Philippines) read out the amended text bf Article 74 j 

sub-paragraph 3 (g): "(g) the use of prohibited weapons such as 
bullets that expand or flatten easily in the human body; asphyxia
ting and poisonous gases; and analogous liquids, materials or 
devices". 

Article 75 bis - Repatriation on close of hostilities 

52. The CHAIR1'J[AN pointed out that a part of paragraph 2 of 
Article 75 bis proposed by Pakistan (CDDH/I/22) had been inserted in 
Article 74.---The Pakistan representative wanted paragraph 1 of the 
proposed article to be retained but would like it to be considered 
at a later meeting. 
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Article 78 bis - Treatment of convicted prisoners of war 

53. The CHAIRMAN said that the sponsors of the new Article 78 bis 
appearing in document CDDH/I/312 and Add.1 had requested that their 
proposal should be withdrawn from the agenda. 

Part V - New Section III _. Draft Code of International Crimes in 
violation of the Geneva Conventions of 1949 and the draft additional 
Protocols (CDDH/56/Add.1/Rev.1; CDDH/I/346) 

54. The CHAIRMAN read out document CDDHIII346 submitted by the 
Philippine delegation~ which was willing not to proceed further 
with the deliberation of its proposal in the Committee but which 
wished, however~ to have document CDDH/56/Add.1/Rev.1~ which 
contained a draft code of international crimes, incorporated into 
the instruments of the Conference as an annex. If there were no 
objections, the proposal in document CDDH/I/346 would therefore be 
withdrawn from the agenda. 

It was so agreed. 

55. Mr. PAOLINI (France) said that he appreciated the spirit of 
conciliation shown by the Philippine delegation and took note of its 
intention to submit its proposal at a later date. He wished~ however~ 
to ask the representative of the Philippines for some clarification~ 
for he did not quite see how a text already incorporated into the 
Acts of the Conference could be annexed to its instruments. 

56. The CHAIRMAN pointed out that for the moment the proposal had 
been withdrawn from the agenda. 

57. Mr. GLORIA (Philippines) said that the proposal not to proceed 
further with the deliberation of his country's proposal had been 
prompted by the short time at the Committee's disposal. If, 
however~ the proposal as a whole was not adopted, he would press for 
an international code of war crimes to be included among the 
Conference documents. 

58. Mr. CLARK (Nigeria) said that he too would like some explanation. 
;lInstruments of the Conference'; 1 he noted) covered the "Protocols and 
their annexes f1 

• Any annex, therefore, had a legal significance and 
was part and parcel of the Protocols. He asked whether the text 
proposed by the Philj.ppines would be annexed to the Protocols or to 
the Acts of the Conference. 

59. The CHAIRMAN said that he understood that a document providing 
food for thought~ but not of a compuslory nature from the legal 
standpoint~ would be annexed to the Acts of the Conference. 

http:CDDH/I/SR.74


CDDH/I/SR.74 - 470 

60. Mr. GLORIA (Philippines) said that the text of his delegation's 
proposal should be incorporated into the instruments of the 
Conference as an annex, for subsequent refere~ce and consideration. 

61. Mr. HUSSAIN (Pakistan) said that he thought it would be 
annexed to the Acts of the Conference and kept in the archives for 
reference. In that particular context ~ ;, instrumen~s" should be 
taken to mean the CGnferenc€ do-cuments. Thus understood. the 
Philippine proposal should not creat~ any problems. 

62.. Mr. GLORIA (Philippines) endorsee, the interpretation given by 
the representative of Pakistan. 

63. The CHAIRMMT confirmed that ths: Code proposed by the 
Philippines would appear, not as an annex to Protocol I~ but as a 
Conference document. 

The meeting rose at 5.25 p.m. 
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SUMMARY, RECORD OF THE SEVENTY-FIFTH MEETING 


held on Tuesday~ 17 May 1977, at 12.30 p.m. 


Chairman: Mr. OFSTAD (Norway) 


In the absence of the Chairman, Mr. Clark (Nigeria)~ 


Vice-Chairman~ took the Chair. 

ORGANIZATION OF WORK 

1. The CHAIRMAN called for the co-operation of members in 
ensuring that the Committee concluded its work within the allotted 
time, in accordance with the appeal made by the President of the 
Conference. 

2. He suggested that the Committee should adopt the agenda in 
document CDDH/I/Inf.263 for its afternoon meeting~ taking up the 
items in the order indicated. 

It was so agreed. 

The meeting rose at 12.35 p.m. 
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SUMMARY RECORD OF THE SEVENTY-SIXTH MEETING 

held on Tuesday" 17 May 1-977, at 3.15 p~·m. 

Chairman: Mr. OFSTAD (Norway) 

In the absence of the Chairman, Mr. Clark (Nigeria)~ Vice",:, 

Chairman, took the Chair. 


CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued) 

Report of Working Group C (CDDH/I/350/Rev.l~ CDDH/I/350/Rev.11 

Add.I/Rev.I) 


Draft Protocol I 

1. The CHAIRMAN invited the Committee to consider the report 
of Working Group C (CDDH/I/350/Rev.l and CDDH/I/350/Rev.I/Add.11 
Rev.l). He suggested that in order to speed up the work and thus 
answer the appeal made by the President of the Conference $ the 
Committee:.. without concerning itself with questions ofdraftinp;, 
should consider for approval the articles adopted by Working 
Group C as they appeared in the above-mentioned documents. He 
further suggested that questions of drafting should be referred 
either to the Secretary of the Committee or to the Drafting 
Committee. Lastly, as Working Group C had adopted most of the 
articles by consensus;-any explanations of vote might be 
communicated in writin~ to the Secretary of the Committee. 

It was so agreed. 

2. The CHAIRMAN invited the Committee to consider one by one 
the articles contained in documents CDDH/I/350/Rev.1 and 
CDDH/I/350/Rev.I/Add.I/Rev.1 beginning with the articles of 
Protocol r. 

Article 80 - Signature 

Article 81 - Ratification 

Article 82 - Accession 

Article 83 - Entry into force 

3. The CHAIRMAN, noting that Working Group C had adopted the 
articles by consensus, suggested that the Committee should do 
likewise. 

Articles 80, 813 82 and 83 were adopted by consensus. 
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Article 84 - Treaty relations upon entry into force of this Protocol 

Paragraphs 1 and 2 of Article 84 were adopted by consensus. 

4. The CHAIRMAN recalled that at its sixty-seventh meeting~ the 
Comrnittee had adopted the text· proposed in do·cument CDDH/I/233 and its 
addenda, to constitute paragraph 3 of Article 84. He therefore 
sy.gg~sted that. Article 84 a$ a who,le" as'thus amended< be adopted by 
the Committee. 

_A::rt1.c1.e· 84 as a whole, as amended; was adopted by consensus. 

5 . The CHAI:tl'MAN drew the Committee 1 s attention to dQ.cument 
CDDH/CR/RD788~ which stated that when the Committee had'adopted 
Article 70 on 9 April 1975 it had decided to retain in square 
brackets the phrase l1and the Parties to the conflict until a 
decision was taken on Article 84. Since that Article had just been 
adopted by the Committee it followed that the words in brackets 
should be retained iiI Article 70, 

It was so agreed. 

Article 86 - Amendment 

On the, understanding that the wO'rd'S,·,i or its Anhe'x;l~ placed 
in square· brackets ~ .would be retalned Qr deleted by a· decision· of 
the Drafting Committee" Article 86 was', 'adopted by consensus, 

6. The CHAIRMAN said that following a p'roposal by Mr. de ICAZA 
(Mexico), the Committee could defer consideration of Article 86 bis 
until later. 

It was so a~reed. 

Article 87 - Denunciation 

Article 88 - Notifications 

Article 89 - Registration 

Article 90 - Authentic texts and official translations 

7. The CHAIRMAN l'eminded the Committee that those articles had 
been adopted by consensus by Workinv GrOup C~ and propo~ed that it 
should adopt them in the same way. 

Articles 87 tn 90 were adopted by consensus. 
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8. The CHAIRMAN noted that the C.ommittee had adopted all the final 
provisions of draft Protocol I, except Articles 85 and 86 bis which 
would be considered later. 

Draft 	Protocol II 

Article 40 - Signature 

Article 41 - Ratification 

Article 42 - Accession 

Article 43 - Entry into force 

Article 44 - Amendment 

Article 45 - Notifications 

Article 46 - LRegistratio~7 

Article 47 - IXuthentic texts and official translations7 

9. The CHAIRMAN invited the Committee to adopt the corresponding 
articles of Protocol lIs namely Articles 40 to 47. 

Articles 40 to 47 were adopted by consensus. 

Article 44 bis - Denunciation 

10. The CHAIR~1AN pointed out that the adoption by the Committe.e 
of Articles 40 to 47 of draft Protocol II implied the adoption of 
Article 41., bis - Denunciation ,. which appeared in paragraph ·38 of 
document·CDDHlI/350iRev.1. He thought that it could be assumed 
that the Committee had adopted Article 44 bis by consensus. 

It was so agreed. 

Draft Protocol I 

Preamble 

li. The CHAIRMAN, noting that the Committee had completed the 
consideration of the final clauses of draft Protocol II, in~ited 
it to consider the Preamble to Protocol I (paragraph 36 of 
document CDDH/Ij350/Rev.l). 

12. He pointed out that the Committee should in particular decide 
whether to retain the last sub-paragraph of the Preamble (Martens 
clause) by removing the brackets or whether to delete the sub
paragraph itself. 
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13. Mr. FRUCHTERMAN"(United States of America) proposed the 
deletion ot the whole §ub-paragraph, which was unnecessary since 
the clause appeared in Article 1 of draft Protocol I. 

14. Mr. de ICAZA (Mexico) said that while the Martens clause was 
important;; it was· unnecessary to repeat it _in the Preamble since it 
appeared in Article 1. 

15. Mr. AMIR'~MOKRI (Iran) and Mr. BLOEMBERGEN (Netherlands) were 
also in favour of the deletion of the sub-paragraph. 

The last sub-raragraph of the Preamble to draft Protocol I 
was deleted by consensus. 

The remaining sub-paragraphs of the Preamble to draft Protocol 
were adopted by consensus. 

Draft Protocol II 

Preamble 

16. Mr. OTOBO(Nigeria): supported by Mr. MOHIUDDIN (Oman). 
Mr. DIXIT (Indla) and. [VIr. J0l'1ARD (Iraq), observed that in the 
Working Group~ a'number of delegations had considered it unnecessary 
to have a Preamble to Protocol II. If it was decided to retain the 
Preamble he would point out that the Nigerian delegation had sub
mitted a number of amendments 1'Jhich would be found in paragraph 37 
of document CDDH/I/350/Rev.l. 

17. Mr. MBAYA (United Republic of Cameroon) said that neither 
Protocol r"'quired a 9reamble. In view of the fact that the Committee 
had decideG to include a preamble to draft Protocol I, however, 
it might be best to have one in Prctocol II as well. He had-no 
objection to the amendments proposed bV Nigeria. 

18. The CHAIRMAN put to the vote the proposal to ~elete the 
preamble to draft Protocol II. 

The proposal was rejected by 32 votes to 19, with 27 abstentions. 

19. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic), supported 
by Mr. MBAYA (United Republic of Cameroon)~ considered that the 
amendments proposed by the Nigerian delegation, except for the 
proposal to delete the words ;; and the dictates of the public 
conscience:: were drafting changes which did not affect the Russian 
text. He suggested. that they should be referred to the Drafting 
Committee and that a ,vote be taken on the proposal to delete the 
words he had just qu~ted. 

I 
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20. M~.~,.GONDQRELLI,( Italy) felt that not all .1;he proposed amendments 
were merely drafting changes .In th,e French text, fore.x:arnple~, he 
would like to see the word 11consacres~; retained rather than have it 
replaced by ;1 contenus;; . There was a basic difference between the 
two terms. 

2l.. Mr. de BREUCKER (Belgium) agreed with the representative of 

Italy. The word II consacres'; implied that the principles concerned 

were not only stated in Article 3 of the Geneva Conventions of 1949 

but.<that their application was recognized. 1--!hile he would like to 

have the word ;1 consacres;1 retained he had no obj ection to the text 

being referred to the Drafting Committee. 


22. The CHAIRMAN suggested that the proposed amendments set out in 
paragraph 37 should be referred to the Drafting Gommittee~ except for 
that proposing the deletion of the last phrase ~ ,;'and the dictates of 
the public conscience;;, in the last paragraph of the Preamble. 

It was so agreed. 

23. The CHAIRMAN then asked the Committee if it agreed to delete 
the phrase "and the dictates of the public conscience;~ ~ which some 
representatives considered" superfluous. 

24. Mr~ de BREUCKER (Belgium) said, in reply to a request for 
clarification from' Mr. REIMANN (Switzerlari.d)~ that the Martens, clause 
had been deleted in the Preamble to draft Pr()to'col I because it was 
strongly reaffirmed in Article i; but in draft Protocoi II.' the' 
situation was different s and the Martens clause appeared to have 
some point. He therefore supported the retention of that clause. 

25. Mr. MBAYA (United Republic of Cameroon) said that a preamble 
was not really necessary in either of the Protocols~ but since the 
principle 'had been accepted for draft Protocol I~ his delegation had 
voted in favour of the inclusion of a preamble in ciraft Protocol II 
in order to bring the two Protocols into line. However~ the words 
IIpublic cons cience;; should be replaced by the weirds lIuniversal 
conscience ll 

• If that amendment were made~ his delegation would be 
in favour of retaining the last phrase in the preamble to draft 
Protocol II. 

26. Mr. GLORIA (Philippines) and Mr. DiESTEFANO PISANI (Cuba) 
supported the retention of the phrase "and the dictates of the 
public conscience l1 

• 

27. Mr. FRUCHTERMAN (United States of America) supported the 
Nigerian nroposal to delete that phrase. 

28. The CHAIRMAN put the Nigerian proposal to the vote. 
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The Nigerian proposal to delete the last phrase was rejected 

by 35 votes to 212 with 21 abstentions. 


29. The CHAIRMAN said that as the last phrase was now retained~ he 

suggested that the Committee should consider the various amendments 

submitted~ in the first place the amendment by the United Republic 

of Cameroon to replace the words lipublic conscience:: by "'universal 

conscience;; . 


30. Mr. LUNET (France) supported the proposal by the United Republic 
of Cameroon. 

31. The CHAIRMAN proposed that the point should be settled by the 

Drafting Committee. 


It was so agreed. 

32. The CHAIRMAN suggested that the Committee should consider the 

Nigerian proposal to insert the expression i:well-establishedl1 before 

the word ;7 principles ll in the last paragraph of the Preamble-to 

draft Protocol II. 


33. Mr. BLOEMBERGEN (Netherlands)3 supported by Mrs. MANTZOULINOS 
(Greece)3 said he saw no need to add those words 3 which might give 
rise to different interpretations. Furthermore 3 in the Preamble to 
draft Protocol I~ which the Committee had just,adopted 3 the refei-ence 
was simply to the II p:dnciples of humanityl-l. -It would therefore be 
preferable not to insert the expression "well-established,l in draft 
Protocol II. 

34. Mr. OTOBO (Nigeria) said that his delegation withdrew its 
amendment. 

35. The-CHAIRMAN noted that the Preamble to draft Protocol II had 
not been amended. He therefore proposed that the Committee should 
adopt the text given ih paragraph 37 ofd6cument CDDH/I/350/Rev.1, 
with the square b~ackets' deleted. 

It was so agreed. 

Draft Protocols I and II 

Titles 

The title of draft Protocol I (paragraph 50 of document 
CDDH/I/350/Rev.1) was adopted by consensus. 

The title of draft Protocol II was adopted by consensus in the 
English and French versions 3 as given in para~raph 53 of document 
CDDH7I7350/Rev~1. 
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36. Mr. de ICAZA (Mexico) entered reservations as to the Spanish 

titles of draft Protocols I and II. 


37. Mr. JADKARIM (Sudan) said that there was a mistake in the 

Arabic text~ which would have to be corrected. 


38. The CHAIRMAN suggested 9 in response to a comment by Mr. MBAYA 

(United:Republic of Cameroon), that the Committee should leave it 

to the Drafting Committee to review the titles in the various 

languages. 


It was·so agreed. 

Draft Protocol I 

Article 85 - Reservations 

39. The CHAIRMAN reminded the Committee that during the discussion 
in the Working Group it had been proposed to delete Article 85. He 
therefore· considered that the Committee should begin by voting on 
that prop()sal. 

The proposal to delete Article 85 was adopted by 47 votes to 

34, with 4 abstentions. 


Article 86 bis (CDDH/I/350/Rev.1/Add.l/ReV.1) 

40. The CHAIRMAN pointed out that the text presented by the Working 
Group contained several words and phrases in square brackets. It 
wOLild be advisable to postpone consideration of the text until the 
seventy-seventh meeting, when the Committee would have a new and 
less complicated version at its disposal. That would make it easier 
for the Committee to come to its decisions. 

41. Mr. de ICAZA (Mexico) said that he was not against postponing 
the consideration of Article 86 bis, provided the Committee did 
not take up another item. It was understood that documents 
CDDH/I/350/Rev.1 and CDDH/I/350/Rev.l/Add.1/Rev.1 would be 
considered simultaneously. The Committee could~ however, now vote 
on the proposal to delete Article 86 bis~ while reserving the right to 
revert to the item at the next meeting if the article were retained. 

42. Mr. FREELAND (United Kingdom) said that~ in his view, it would 
be better to consider the question of Article 86 bis as a whole and 
therefore to wait for the new text. 
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43. Mr. GREEN (Canada): announced that he was withdrawing.the 
amendment his delegation had submitted in rllarch 1974, to add a new 
article at the beginning of Protocol II (CDDH/I/37). The concept 
of good faith" in international law" was in fact clearly stated in 
Articles 36 and 37 of·draft'protocol II. 

44. Mr. de ICAZA (Mexico) said that he saw no reason why the 
Committee should not· consider Article 86 bis on the basis of anew 
document; in his view~ however, it would not be in keeping with 
the Committee 1 s decisions to take into consideration a new amendment 
such as that submitted by Canada which, moreover, was not mentioned 
in the Working Group's report. He thought that the meeting might 
be adjourned. 

45. Mr. GREEN (Canada) pointed out that, far from expecting the 
Committee to consider his amendment, he had.>withdrawn it. So far 
as he was concerned, he would rather not start immediately on 
Article 86 bis. 

46~ The CHAIRMAN suggested that the Committee should take note of 
the fact that the representative of Canada had withdrawn 'his 
amendment (CDDH/I/37). 

It was so agreed. 

47. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) moved the 
adjournment of the meeting and suggested that Article 86"bis should 
be taken up at the severity~seventh meeting. -

48. Mr. de ICAZA (Mexico) supported the Ukrainian representative's 
motion. 

The motion was adopted. 

The meeting rose at 4.50 p.m. 
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SUiVJMARY RECORD OF THE SEVE;NTY-SEVENTH f.'!EETING 

held on Wednesday, 18 lay 1977, at 10.15 a.m. 

Chairman: Mr. OFSTAD (Norway) 

In the absence of the Ch~irman, ~r. Obradovi~ (Yugoslavia), 
Vice-Chairman, took the Chair. 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Report of Working Group C (CDDH/I/350/Rev.l, CDDH/I/350/Rev.ll 
Add.l/Rev.l) (concluded) . 

Article 86 bis (concluded) 

Addendum to the report 

Paragraph 4 (~) 

1. The CHAIRrIlAN drew attention to two mistakes in the French 
version of the addendum to the report of Working Group C 
(CDDH/I/350/Rev.l/Add.l/Rev.I). In the French text of paragraph 4(~)~ 
the square brackets round the words "supprimer l'article 86 bis 
propose" shoulQ be deleted. On the other hand, square brackets 
should be placed before "Article" and after "1-33 bis 7 11 in 
paragraph 4 (~). - -

2. Mr. de ICAZA (Mexico) proposed a new translation for the French 
and Spanish versions of Article 86 bis, paragraph 4. The sentence 
in square brackets beginning with the words lithe depositary Govern
ment ll in the third line of the En~lish original and ending with the 
words lia special Conference1! should be translated into French as 
follows: "Ie Gouvernement depositaire pourra convoquer une conference 
extraordinaire. en consultation avec tout Etat ou tous Etats Parties 

•qui desireraient inviter une telle conference il In Spanish, the 
sentence should read: "el Gobierno depositario podra convocar una 
Conferenciaespecial, en consulta con cualquier Estado 0 Estados 
Partes que deseeninvitar tal conferencia". 

3. The CHAIRHAN said that the corrections proposed by fiir. de ICAZA 
would be made in the French and Spanish texts of Article 86 bis. 

4. jVIr. FREELAND (United Kingdom) J speakin~ as a sponsor of draft 
resolution CDDH/Inf.240. said that he would like to allay the doubts 
which some delegations had expressed regarding the sponsors' 
intentions. The draft resolution, which was intended to replace 
Article 86 bis, constituted an alternative text. It did not reflect 
the preferences of any particular delegation, but represented an 
attempt to assess "Jhat might form common ground for the continuation 
of work on the prohibition or restriction of the use of specific 
conventional weapons. The Committee was not asked now to study the 
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text in detail or to take any decision on it. The object of the 
draft resolution was to establish a concrete and realistic basis for 
a conference that might be given the task of continuing the search 
for relevant agreements, and it recommended in particulars in 
paragraph 6 (b)~ the setting-up of a mechanism for the review of any 
such agreements. In the last resort, the value of such a resolutions 
like that of any other~ would depend on the political will of the 
States concerned; and his delegation attached importance to the 
enga€l;ement . of .will which a cons.ensus solution would provide. 

5. Mr. PARTSCH (Federal Republic of Germany), whose country was 
one of the sponsors of draft, re·solution CDDHI Inf. 240 ~ expressed 
satisfaction ~ith the positive results obtained by the Ad Hoc 
Committee on Conventional 1\Teapons) which had managed to clarify the 
points of agreement and disagreement. The fact that those discussions 
should have taken place within the context of the Conference was 
particularly encouraging. But new efforts were needed s for the 
question whether an organ of the Conference was competent to decide 
on the restriction or prohibition of specific convent~9nal weapons 
was among those which were most in dispute. With regard to that 
matters the position of the Federal Republic of Germany was well 
known. The most urgent task before all the participants was to agree 
upon an authority whose competence and effectiveness could not be 
called in questiQn. 

6. After t"rfE~expe-r-iehce of the past few years ~ his country 
cons'idered that recourse to an institution as impartial and pre
eminent as the-United Nations was altogether desirable. The draft 
resolution provided for mediation by the Secretary-General of the 
United Nations with regard to that important question of procedure's 
f.or·he s better than anyone el$e, could obtain the support of all 
Governments in the search for means of reaching the common goal 
the~ had set themselves. 

7.- Mr. CLARK (Nigeria) approved tbe state~nts made by the 
representatives of the United Kingdom and the FederaluRepubli:c of 
Germany, while at the same tlinedrawing attention to the· faCt.:. that 
draft resolution CDDH/lra'~ -ilf6'was not on the agenda. He drew 
attention to two minorerrOrs-1.ndocument CDDHIII35DIRev.1IAd,d.1/Rev.1. 
In pa.-ragraph 2 (f) ~ "18'69(1 stiould be re.placad by 111868[1, and j.n the 
English version ~f the texts Iri'~aragraph 4 (b)~ the square bracket 
in front- 0 f the inverted commas -should be deleted. 

8. The CHAIRMAN said that the first error would be corrected s but 
that the question of the square brack~ts would be settled auto
matically in the course of the discussion. 
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9. Mr. de ICAZA (Mexico) said that there were two ways of looking 
at Article 86 bis. Some delegations considered that the prohibition 
or restriction of specific conventional weapons was not within the 
competence of the Conference. He did not share that opinion, 
although he respected it. On the other hand) he failed to understand 
the arguments of those who) while considering that that question 
lay within the competence of the Conference, did not think that 
Committee I was ""the appropriate forum for discussing it. If it 
was possible~ for humanitarian reasons~ to call for an agreement 
prohibiting or restricting the use of specific conventional weapons, 
he did not see why that question should not come within the 
competence of Committee r. He also wondered why the mechanism for 
the adoption and review of relevant agreements could not be 
provided for in the Protocol. He saw no reason for having recourse 
to other international organizations) for that would simply be a 
bureaucratic expedient. 

10. Article 86 bis met two specific objectives. In the first 
place, it created a legal link between the prohibition or 
restriction of the use of specific conventional weapons and the 
relevant principles contained in draft Protocol I. No such pro
vision, however~ was to be found in draft resolution CDDH/Inf.240. 
Furthermore, the objectives of the special international conference 
whose task it would be to seek for agreements on that issue were 
not clearly defined. In any case, to judge from certain unfortunate 
experiences in regard to the prohibition of nuclear weapons, for 
example) there "was every reason to fear that the idea of convening 
such a conference was nothing but a pious hope. In the secvnd 
place, Article 86 bis provided for a special mechanism for the 
periodic review of the relevant provisions of Protocol I, whatever 
the outcome of the Ad Hoc Committee's work might be. 

11. The Mexican delegation intended to submit a draft resolution 
requesting the immediate continuation of the work of the Ad Hoc 
Committee on the subject of the prohibition or restriction of the 
use of specific categories of conventional weapons. 

12. Mr. LONGVA (Norway) and Mr. de ICAZ"A (Mexico) pointed out a 
mistake in the French version of document CDDH/I/350/Rev.l/Add.1/ 
Rev.l: it contained a paragraph 2 (~) which had been deleted in 
the English and Spanish versions of the report. 

13. The"CHAIRMAN said that the French version would be corre.cted 
accordingly. 

At the request of the representative of Mexico, a vote by 
roll-call took place on the deletion of the proposed Article" 86 bis 
(CDDHflf350fRev.lfAdd.1fRev.l, paragraph 4 (~» 

Chao? having been drawn by" lot by the Chairman pwascalled.. 
upon to vote first. 
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In favour: Czechoslovakia, Thailand: Union of Soviet Socialist 
Republics ~ Germany (Federal Republic of):; Australia~ Belgium, 
Bulgaria, Canada, Ivory Coast. Cuba, Denmark, United States of 
America~ France, Greece, Hungary, India, I.ndonE!.sia, Israel ~ 
Italy, Japan, Iflongolia, Ne\lT Zealand:; Netherland~, Poland, 
Portugal ~ German Democratic Republic 0 By~lo~llss)-an Soviet 
Socialist Republic~ Ukrainian Soviet Socialist,Republic, 
United Republic of Cameroon, tJnited Kingdom of Gr!=at Bri ta,in 
arid Northern Ireland. 

Against: Uruguay:; Venezuela 9 Yugoslavia, Zaire, Afghanistan; 
Algeria, Austria, Cyprus. Egypt, Ecuador; Spain, Ghana, 
Guatemala, Honduras, Iran, Ireland, Socialist People's Libyan 
Arab Jamahiriya, Jordan, Kenya, Kuwait; Lebanqn, Madagascar, 
Mexico, Mozambique~) Nicaragua, Nigeria, Norway, Oman, Uganda, 
Pakistan, Panama, Peru, Philippines_ Syrian Arab Republic, 
Republic of Korea, Romania, Senegal, Sri Lanka, Sweden s 
Switzerland. 

Abstaining: Turkey, Argentina, Brazil, Chile, Colombia, United 
Arab Emirates, Finland, Mci.li ~ jV]orocco s Mauritania, Democratic 
People l s Republic of Korea, Socialist Republic of Viet Nam, 
Holy See. 

The proposal to delete Article 86 bis was rejected by 40 votes 
to 30, with 13 abstentions. 

Paragraph 4 (b) 1 

14 .. The CHAIRMAN asked the C6mmi ttee to vote on the inclusion of 
the words 1iConsultative Board' in square brackets in the first line 
of the Eng~ish text. 

The inclusion of the words "Consultative Board:: was rejected 
by 40 votes to 2, with 37 abstentions. 

15. The CHAIRMAN asked the Committee to vote on the inclusion of 
the wordsdthe Conventions or" in square brackets in the seCond 
line of the Ehglish text. 

The inclusion of the words ;:the Conventions or'" was adopted 
by 40 votes to 6, with 31 abstentions. 

16. The CHAIRMAN asked the Committee to vote on the inclusion of 
the words ;;and adopt recommendations regarding:; in square brackets 
in the tll.j.rd line of the English text. 

The inclusion of the words 7; and- adopt recommendations' regarding H 

was adopted by 40 votes to 13, with 23 abstentions. 
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17. The CHAIRMAN asked the Committee to vote on the inclusion of 

the words ?land the Committee itself;? in square brackets in the 

fourth and fifth lines of the Snglish text. 


The inclusion of the words 'land the Committee itself l1 was 

adopted by 27 votes to 14, with 31 abstentions. 


18. The CHAIR~1AN asked the Committee to vote on the inclusion of 

the words h on the basis of Article 33 of this ProtocoVin square 

brackets in the fifth and sixth lines of the English text. 


The inclusion of the words ;1 on the basis of Article 33 of this 

Protocol~ was adopted by 40 votes to one; with 36 abstentions. 


19. The CHAIRMAN asked the Committee to vote on the inclusion of 
the words Hthat may cause superfluous injuries or have indiscriminate 
effects;; in square brackets in the eighth and ninth lines of the 
English text. 

The inclusion of the words ';that may cause superfluous inj uries 
or have indiscriminate effectsh was adopted by 40 votes to 2, with 
31 abstentions. 

Paragraph 4 (b) 2 

20. The CHAIRMAN observed that the figure "21 11 in square brackets 
in the second line of the Ertglish text appeared in the original text. 
He therefore invited the Committee to take a decision on the £igure 
71 31 I' ~ also in square brackets. Adoption of the latter would of 
course entail deletion of the former. 

The figure "31'1 was adopted by 39 votes to none, with 

34 abstentions. 


21. The CHAIRMAN asked the Cormnittee to vote on the words nif it 
should consider it necessary;; in square brackets in the seventh 
line of the English text. 

The inclusion of the words Hif it should consider it necessar 11 

was adbpted by 1 votes to 3~ with 52 abstentlons. 

22. The CHAIRMAN asked the Committee to vote on the words ;; and 
shalle-lect its chairman:' in square- bi?acketsin the last line of 
the English text. 

The inclusion of the words Eand shall elect its chairman:; 
was adopted by 20 votes to none, wfth 48 abstentions. 
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Paragraph 4 (b) 4 

23. The CHAIPJ'I1AN asked the COI11..mi ttee to vote on the words l:the 
depositary Government~ in consultations with any State Party or 
Parties that may wish to invite. may convene a special Conference;: 
in square· bra:ckets in the ··third: fourth and fifth lines of the 
EnSlish text. 

24. Mr. FRUCHTERMAN (United States of America) said that he did 

not understand what the words meant in the English version. 


25. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that 

he could not understand the Russian version either. More 

particularly~he was not sure whether it was for the depositary 

State or any other State Party to the Conventions or to the 

Protocol, or even any State member of the Committee 9 to convene a 

special conference. 


26. Mr. de ICAZA (Mexico) explained that the text had been drafted 
in English in the \~Jorking Group by delegations none of whose mother 
tongue was English. '·The French version~ as amended 9 was clear and 
the Committee might instruct the Drafting Committee to align the 
English version on the new French version. 

27. Mr. SADI (Jordan) observed that the words ;'may convene a 
special Conference:: in paragraph 4 (b) 4 should also be placed in 
square brackets. The Committee would have to choose between the 
two versions regarding the convening of a special Conference. 

28. Mr. de ICAZA (Mexico) explained that the words quoted by the 
representative of Jordan were not in square brackets because they 
appeared in the original text. He had no objection to their 
being placed in square bracketsi" however j if it was agreed that 
the Committee should vote first on the other clause$ which was 
furthest removed from the original text. 

It was so agreed. 

29. The CHAIRMAN asked the Committee to vote on the clause in 
squareb~ackets in the third ~ fourth and fifth lines of the 
paragraph which he had already read out. 

The in~lusion of the clause was adopted by 17 votes to 16 2 
with qO abstentions. 

30. The CHAIRMAN asked the Committee to vote on the words ':that 
implement: the principle that the Partiest;;o the conflict do not 
have an unlimited· right of choice of. means of combat:; in square 
brackets in the fi fth ~ sixth and seventh lines of the paragraph. 
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The inclusion of the words :;that implement the principle that 

the Parties to the conflict do not have an unlimited right of choice 

of means of combat' (>!as adopt en, by 43 votes to none ~ with 33 

abstentions. 


31. The CHAIRMAN,referring to the introductory line of para

graph 4 (b); suggested that it should be left to the Drafting 

Committee-,t'odecide on the position to be given to Article 86 bis. 


It was so agreed. 

32. The CHAIRI'1AI'J asked the Committee to take a decision on 

Article 86 bis as a whole~ as amended. 


33. Mr. FRUCHTERMAN (United States of America)~ speaking on a point 

of order~ asked if it was sufficient for two States to have ratified 

the Protocol - which would enable it to enter into force - to set in 

train th~ whole machinery provided for under Article 86 bis; " 

including the obligation for the thirty-one States Partiesthat were 

members of the Committee, whether or not signatories 5 to carry out 

the functions laid down in Article 86 bis. 


34. Mr. SADI (Jorde.n), supported by !'-1r. de ICAZA (Mexico), pointed 
out that the question raised by the United States representative was 
not a point of order. They asked that the Committee should proceed 
with the vote. 

35. The CHAIRMAN agreed vii th that view and said that the point of 
order raised by the United States representative waQ invalid. 

36. Mr. VPNDERPUYE (Ghana) ~ sp'2aking on a point of order; said that 
the Committee had .just vot'2d tr; include an Article 86 bis in draft 
Protocol I. He Sal'! no need for a further vote; which would merely 
be a repetition of the first vote. ' 

37. The CHAIRMAN exolained that the first vote was on the principle 
of an Article 86 bis '" vlhereas the second would enable the Committee 
to decide on the text of the article, and in particular on the 
phrates standing in square ~~ackets in the addendum to the report of 
Working Group C (CDDH/I/350/Rev.l/Add.l/Rev.l). 

38. Mr. FRUCHTERMAN (United States of America) said that he failed 
to see how he could vote on a text that he did not understand and 
whose implications esc['.ped him. 

39. Mr. MBAYA (United Republic of Cameroon) thought that the question 
of substance r3.ised by the United States representative was important. 
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40. Mr. FREELAND (United Kingdom) said that he thought the mis
givings expressed by the United·States representative were quite 
legit-imate.···He was surprised that· the Committee should be expected 
to vote on the draft article without pribr discussion of its text 
and without an answer being given to a question of the kind asked 
by the United States representative. 

41. Mr. BOBYLEV (Union of Soviet Socialist Republics) asked if it 
might not be appropriate to vote on Article 86 bis paragraph by 
paragraph before voting on the article as a whole. 

42. Mr. SADI (Jordan) moved the closure of the debate and proposed 
that Article 86 bis should be put to the vote. 

43. The CHAIRMAN invited the Committee to vote on the motion put 
forward by the representative of Jordan. 

44. Mr. de ICAZA (Mexico), referring to rule 38 of the rules of 
procedure~:~ said that there was no need to vote on the motion~c since 
the vote had already been requested. The only question that could 
be ·~aised at that stage was the method of voting. 

45. The CHAIRMAN, replying to the question raised by the USSR 
representative, said that he himself would be prepared to put 
Article 86.bis to the vote paragraph by paragraph, but he recall~d 
that at a' previous meeting it had been stated that the text of a 
resolution constituted an integrated whole and that if one part of 
it was deleted the text might no longer be comprehensible. 
Consequ~ritly h~ put to the v6te Article 86 bis as a whole. 

Article 86 bis was adopted by 50 votes to 27~ with 13 
abstentions. 

46. Mr. LUNET (France) said that he was surprised to note that the 
total number of votes showed that seven more delegations had voted 
than in the precedinq vote. 

47. The CHAIRMAN explained that the counting of votes was carried 
out by four people in different parts of the room and that in the 
circumstartc~s no ~rror was possible. . 

48. Mr. ABADA (Algeria) said that one regional group was holding a 
meeting during the roll-call vote. The members of that group had 
no doubt ~eturned to the Committee subsequently~ and that might be 
the reason for the increase in the number of votes. 

49. TheCHA1RMAN said that, following a decision taken some days 
earlier~ explanations of vote were to be submitted in writing by 
1 p.m. the following day. The texts should not exceed three pages 
of typing or six pages of manuscript. 
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50. Mr. MBAYA (United Republic of Cameroon) said that he had 

thought that the method adopted a few days earlier for explanations 

of vote had been an exception~ but he saw that it was now becoming 

customary. He regretted that ~e had not been able to disc.uss;, 

b-efore the vote ~,the important questions dealt· w.ith in 

Article 86 bis. He considered thatseverai points in that article, 

in particular that to whibh the United States representative had 

drawn attention~ needed to be clarified and that the text adopted 

left much to be desired. The delegation of the United Republic of 

Cameroon had tried in vain to discover where or at what level it 

could formulate its objections and obtain explanations concerning 

that article. Because of the short time allowed to the Conference 

for the· completion of its work, his delegation had accepted the 

situation and would set forth its arguments in its explanations of 

vote. It feared,'however, that the application of a text adopted 

so hastily would prove difficult. 


51. The CHi\.IR~1AN said that he had thought it best to recommend 
the procedure adopted recently for explanatiohs of v.ote, bu:t he was 
perfectly prepared to give representatives who so desired the 
opportunity of giving their explanations orally, even if the 
Committee had to hold additional meetings to make that possible. 
Explanations of vote submitted in writing would be fully valid:; since 
they would be included in the summary records of the meetings. 

52. He reminded the Committee that at the beginning of the current 
session he had proposed, in order to speed up the work, that- draft 
proposals submitted to the Committee should not be discussed at 
plenary meetings:; but should be referred to working groups for study 
and then returned to the Committee for adoption. It seemed that-that 
procedure was less satisfactory than that used at earlier sessions~ 
but it had been accepted by the Committee and he regretted that he 
could not change it. 

53. Mr. de ICAZA (Mexico) said that he agreed that that procedure 
had not given good results. -- The discussions of the working groups 
were not recorded in the documentation of the Conference, and wh.en 
an article was brought back to the Committee, there was no time to 
resume the discussion. _Nevertheless;; there was no denying that the 
participants were making every effort to achieve the best possible 
results. 

54. Mr. FRUCHTERMAN (United Staten of America) said that he agreed 
with the views of the representatives of the United Republic of 
Cameroon and Mexico concerning that procedure. 
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55. Mr. CLARK (rJigeria) said that he well understood the .. arguments 
put forward by the representatives of the United Republic of 
Cameroon and Mexieo) but he pointed out that the new decisions~ 
imposed by the need to save time, related mainly to the method of 
presenting explanv.t -Lons of vote. Delegations had had the opportunity 
of explaining their views on the substance of problems at tpe 
meetings of the working groups: and if lack of time had prevented 
their discussing them at ~reater length: they had full liberty to 
express themselves after the vote. 

56. Mr. MBAYA (United RepubJ.ic of Cameroon) said thath~ had the 

impression that tile Nigerian representative felt that the Cameroon 

statements had been directed at him. ~e wished to state that that 

was certainly not so. He had not wished to engage in polemics 3 but 

he merely regretted that there had been no opportunity to discuss 

the gaps that he had noted in the text proposed for Article 86 bis. 


57. Mr. D'ESTAFANO PISANI (Cuba) said that he thought-that the 
ex~eptional procedure dictated bY circumstances would have to be 
accepted, and that the question of hO\~T explanations of vote were to 
be presented should be decided. 

58. Mr. de BREUCKER (Bel~iuffi) stressed that it was above all 

important to save time" in view of the magnitude of the task which 

remained to be accomplished. 


59. Mr. MBAYA (United Republic of Cameroon) said that he had spoken 
because he was afraid that Jche exceptional procedure might become 
habitual. He conceded, however~ that that procedure could save 
time and he would fall in with the proposal. 

60. The CHAIRMAN~ replying tc a question put by Mr. ABDINE 
(Syrian Arab Repuolic), said that explanations of vote could be 
given on all the items considered. 

Article 74 - Repression of breaches of the present Protocol (continued) 

Proposed parag~aph 3 (gl (CDDH/I/347/Rev.l) (continued) 

61. The CHAIRMAN said that) if no representative wished to speak on 
the proposal by the delegation of the Philippines to,insert a sub
paragraph (g) in Article 74 (CDDH/I/347/Rev.l») he would put it to 
the vote. 

62. Mr. GREEN (Canada) said that he w~s not in favour of an 
immediate vote. It VV8S yet another example of a new proposal which 
had not been discus86d in the Working Group. The delegations which 
might wish to submit amendments or to oppose the adoption of the 
proposal should be allowed to express their views. 
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63. Mr. de GABORY (France) thought that there was a mistake in 

punctuation in the French text which might alter its meaning to a·· 

considerable extent. Ih the third line of the text there was a 

semi-colon after the wof-dS ~ilc cores humain~l 3 and another after the 

phrase Ii les gaz asphyxiants et tOXl.ques If. It was the second 

semi-colon which seemed·to him misplaced; for it it were retained 3 


the enumeration iiet les .ltquides, mater~els ou dispositifs 

analogues~i would be applicable to the sentence as· a whole. That 

interpretation would doUbtless run counter to the intentions of 

the sponsors 3 who seemed to have based their text on the Geneva 

Protocol of 1925 for the Prohibition ot the Use in War of 

A3phyxiating,Poisonous or Other Gases, and of Bacteriological 

Methods of Warfare. The second semi-colon should undoubtedly be

deleted. . . .. _. 

64. The CHAIRMAN pointed out that the same. problem arose in the 

English text. 


65. Mr. GLORIA (PhilippiJ;1es) explained that the phrase following 

the second semi-colon referred solely to gases. 


66. Mr. CLARK (Nigeria) said that he would like to s~pport the 
proposal of the delegation of the Philippines~ but considered that 
there might be difficulties about inserting the proposed 
paragraph 3 (~) in Article 74, which dealt with Hgrave breaches:!. 
He wondered whether it would not be preferable to try to insert it 
elsewhere. 

67. Mr. de ICAZA (Mexico) thought that the. Drafting Committee could 
resolve the question of punctuation raised by the representative of 
France. Moreover 3 it seemed to him that the possible insertion of 
sub-paragraph (g) in Article 74 should be considered in the light 
of the Ad Hoc Committee's decisions. On humanitarian grounds 3 his 
delegation was strongly in favour of any use of prohibited arms 
being classified among Hgrave breaches il 

• 

68. Miss POMETTA (Switzerland) asked whether the word iimateriels ll 

in the French text3 which was used to translate the English 
Ilmaterials'; 3 should not be replaced by the word ilmatieres ll • 

6"9. Mr. de GABORY (France) considered that suggestion most apposite, 
he pointed out that the word Il matieres Oi was employed in the same 
sense in the 1925 Geneva Protocol. 

70. Mr. GREEN (Canada) expressed the view that the punctuation used 
in sub-paragraph (~) did not involve a simple problem of drafting. 
The phrase Hanalogous liquids 3 materials or devices" applied just 
as much to ll prohibited weapons such as bullets that expand or flatten 
easily in the human bodyH as to liasphyxiating and poisonous gases". 
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71. Furthermore 2 he agreed with the representative of Nigeria 
that it would not be appropriate to insert a new sub-pat'agraph (~) 
in paragraph 3 of' Article 74. That article had been drafted with 
great precision in 1976 and any recasting would run the risk of 
destroying a balance.. which had orily been achieved through compromise. 
The weapons referred to in drafts'ub';'paragraph (r;) were already 
prohibited bv other tRxt s" Lastly) the term I' [raVe breach II should 
be used: with.greatoaut-ion, in order to avoid opening the ,'my to 
ill~c-onsidered allegations ofguilt. A member of the armed forces 
who used-the weapons provided by his commanders was not necessarily 
conversant with the provisions of the Conventions and the Protocols. 

Artie.Ie 7 bis-Enquiry procedure concerning an alleged violation of 
the Convention (CDDH/I/27) 

Article 7 ter ~. Settlement of disagreements (CDDH/I/25) 

72. The CHAIRMAN announced that the delegation of Pakistan had 
withdrawn its proposals submitted under symbols.CDDH/I/25 and 
CDDH/I/27. 

73. Mr. BOBYLEV (Union of Soviet Socialist Republics) moved the 
adj ournment of the meeting, 

74 .. _ riJr. FREELANDOJnited Kingdom) supported the mqtion. 

The motion was carried. 

The meeting rose at 1 p.m. 
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ANNEX 

to the summary record of 
the seventy-seventh meeting 

EXPLANATIONS OF VOTE 

AUSTRIA Original: FRENCH 

Article 86 bis of draft Protocol I 

The Austrian delegation voted in favour of the principle 
underlying the proposal relating to the introduction in the text 
of Protocol I of a special article on the question of the prohibition 
or restriction of the use of certain particularly cruel weapons. 
As we understand it~ that principle consists in the requirement 
to establish a link between international humanitarian law and the 
instruments that might be adopted in the future regarding the 
prohibition of the use of those weapons. 

On the other hand, we abstained from voting on the content of 
Article 86 bis for the following reasons. In the first place~ 
we do not believe that the insertion of such a provision in 
Protocol I is the only possible way of establishing the link that 
we, too~ consider indispensable. We are rather of the opinion 
that that requirement could be met in several different ways. We 
are not convinced by the arguments adduced in favour of the content 
of Article 86 bis on that point. Secondly, we abstained for the 
further reason that two years ago we ourselve_ proposed a review 
mechanism to be set up within the Ad Hoc Committee. That proposal 
was explained in detail by the Austrian government experts at the 
second session of the Conference of Government Experts on the Use 
of Certain Conventional Weapons. held at Lugano in 1976. It was 
included in the report of that session~ on page 146 of the English 
version. Needless to say, the text was drawn up in the form of a 
clause for insertion in an instrument, to be adopted at a later 
stage, on the prohibition or restriction of the use of the weapons 
in question. It was not intended to be part of Protocol I~ and 
that was why we did not formally submit it to this Committee. 
Nevertheless, the review mechanism advocated in our proposal seems 
to us preferable to the one proposed in Article 86 bis, because it 
is simpler, more adequate and more realistic. --

Lastly~ we consider our abstention justified because, in our 
opinion, the confrontation of divergent approaches to the question 
at the stage now reached by the Conference would serve no useful 
purpose; in any case~ it would certainly not facilitate a solution 
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of the weapons problem, which will remain outstanding and will 
require close and friendly collaboration in the future on the 
part of all eountries; including the Great Powers. 

BELGIUM Original: FRENCH 

Article 86 bis of draft Protocol I 

Mr. GENOT (Belgium) regretted that his delegation had been 
compelled to take a decision at that precise juncture on the 
question of machinery for the development of international law 
in the area of conventional weapons. As he had explained in 
Workingg~oupC, his delegation considered that such machinery 
could only be decided on adequately,· simplY and realistically once 
thei results of the work of the Ad Hoc Committee on Conventional 
Weapons of the Conference were known; and could only thentle 
usefully adop:ted as a natural complement to those results whatever 
they might prove to be. Furthermore - and both the procedur;al 
discussion which had taken place on Article 86 bis and the m~,ner 
of the voting had given ample evidence of this =--this question;; 
dealt with at the end of its work by a Committee pressed for time; 
had been settled hastily and without serious discussion. It could 
hardly have been. otherwise. Other Committees in similar situations 
had preferredt.o .anandon any attempt to deal with certain problems 
in such a way, feeling that it was better to have no text at all· 
than to have rules which were too imprecise, ill-understood and 
reluctantly accepted by too many delegations. Moreover, the 
Ad Hoc Committee, which dealt with a particularly delicate matter, 
had throughout its difficult exercise, been able to make the 
progress which it had made only because, at each st-ep, it had made 
sure of a wide measure of agreement without which its work would 
have remained a dead letter. The proposal which had just been 
adopted did not enjoy - and could not at ~hat stage enjoy - such 
a measure of agreement, although such agreement was needed just as 
much. 

For all those ,reasons, because the article was premature and 
improvised in the context of the Committee's work, and because it 
could not enjoy the requisite agreement for effective implementation, 
his delegation had decided to vote against the article in its 
existing form, tenor and position. 

CANADA Original: ENGLISH 

Article 86~pis of draft Protocol I 

The Canadian delegation might not have needed to make any 
statement in explanation of vote if there had been an opportunity 
to debate or even discuss the final text of Article 86 bis which came 
before the Committee. It is true that many debates took place in 
Working Group C; but the final text did not come before the Group. 



- 495 - CDDH/I/SR.77 

In addition, since the co-sponsors indicated during ~iscussion that 
there was no possibility of reachinr a consensus, they considered 
that only sympl:tthisers I,d th their proposal shoula attend the 
meetin~s of their ~ro~p~ 

As to the reason fo~ our castin~ ? ne~ative vote, we have 

made clear repeC\te(llv that in our vie"', this nroposal noes not 

really fall within the fra~ework of a Protocol devote~ to Human

it~rian Law applicable in Armed Conflict. In our opinion, the 

Protocol is concernen with the con~uct of the conflict and has 

reference primarily to a situation in hello. The problem of the 

control or supnression of weapons, even if descrihed in the context 

of humanitarian law rather than cHsarmament, is more a question 

ante or post bellum an(1 shoulCl. not therefore really be considered 

here, and certainly not in a committee whose activities are 

focused on specific prohlems of jus in bello and \<rhose \I.Tork has 

not been in any way concerned with issues of weaponry, other than 

in reaffirmation of The Ba~ue Regulations concernin~ weapons 

causin~ unnecessary suffering. 


It seems irrelevant and improper to us for this Committee to 
have taken un this article almost at the end of our activities. 
We are also conscious of the fact that weaponry, as well as 
auestions relating to follow-up, has been dealt with durin~ this 
Conference by the Ad Hoc Committee, \'rhich is mane up of experts 
who have confined themselves to consideration of problems of this 
kinn. It seems most inappropriate to us to usurp, pre-empt or 
preju~pe the work of the Ad Hoc COJTlmittee in this way. 

The Canadian delef.".''l.tion is fully aware of the [lumanitarian 
motives that formed the hasis of the proposed article and 
anpreciates the nee~ for long-term follow-up in this field. It is 
for this reason that l'Je supported the view of those tlTho considered 
that a recommen r1 ation o:r resolution on the sub,iect was the proper 
means of dealing with this issue. Fo:r this reason we co-sponsored 
with Denmark, t~e Fede:ral Republic of Germany anr1 the Unit~d 
Kin~dom of Great Britain and Northern Irel~nn the resolution to be 
found in document CDDH/Inf.240. 

CUBA Original: SPANISH 

Article 86 bis of rlraft Protocol I 

The Cuban delegation deems it necessary to explain why it 
voted ar-:ainst the inclusion of Article 8fi bis, submitted by the 
dele~ation of Mexico. 

~e shoulrl like first of all to state that the Mexican initiative 
\<ra.s rraisel,rorthy and ins"'ired by motives to \I.rhich we subscribe. From 
that point of view, we can only thank the ~exican nelegation for 
taking it. 
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'Our basic principle; however; is that one of the ess~ntial 
tasks of our day in the international field is to reach an agreement 
on general and complete disarmament and the cessation of the arms 
race. It is precisely to consider that demruld on the part"Of' 
mankind that the United Nations has convened~ for 1978, a special 
session of the Genera.l .!\.ssembJ.y y to be followed by a world conference 
on disarmament. 

We are firmly convinced that the basi6 principles of inter

national law, peaceful coexistence, collective security and the' 

policy of detente are c:L_Q$e.lyiinked to the problems of general and 

complete disarmament and' the' cessation of the arms race" and that 

it is for that Organization to deal with the whole problem. 


The creation of a committee as envisaged in Article 86 bis; 
a committee that wouldh~LY~ :t..Q.._Q~~l with the prohibition or 
restriction~ for humanita~iart reasons) of the use of certain 
conventional weapons thatmi~ht'cause unnecessary suffe~in~tir 
have indiscriminate effects, might lead even some State~ that have 
opposed the new article to endeavours by delaying action and other 
methods~to·divide or divert attention and frustrate proptisals 
aimed at .attaining the objective of disarmament. 

f1Ianycpeoples have suffered the harsh experience of desfruction 
and death··through the fault' of those who have..Ji£l..nted to rid~ 
rough-shod over their fundamental national rights' arid "their' right 
to self·"determination. The effects and consequences of arms 
policies ~ on the one hand ,and. of wh§i:t_.g~neral·· andcompTete' 
disarmament could be, on the other hand~ are such that there is no 
need t-oe·voke them in this Conference at which· there' has been so 
much discussion and so much work for the progressive development 
and codification of law applicable in the matter ~so intimat'elY 
linked" moreover; to the obJective of' disarmament. 

In up-holding; .this; point of vie\iJ;the Cuban delegation would 
add that it, voted for·the deletiono'f Article 86 bis for reasons 
diametrically opposed tothdse of other delegations. In its 
opinion, the Mexican initiative would have been more 0seful iiit 
had made an appeal to the highest international authority, namely 
the United Nat.ions; on behalf of the delegations which have 
participated in the Diplomatic Conference on the Reaffirmation and 
Development of International Humanitarian Law,. to the effect that 
the most success ful outcome of our work"at thi-s Confererrc-e'-wcrul'd 
be the attainment of general and complete disarmament and t,be 
cessation. of th:e arms race. 
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CYPRUS Original: ENGLISH 

Preamble to draft Protocol I 

It may be recalled that in the course of the deliberations of 

Working Group C, my delegation supported the idea that Protocol I 

should have a concise preamble reflecting the humanitarian 

objectives it is destined to serve. It was our view that certain 

fundamental principles should be reaffirmed~ such as: the duty of 

every State to refrain in its international relations from the 

threat or use of force against the sovereignty~ territorial 

integrity or political independence of other States and to avoid 

attitudes and policies contravening the provisions of the United 

Nations Charter or the dictates of the resolutions of United 

Nations organs; also~ that reference should be made to the 

prohibition of interference in the internal affairs of States and 

of acts of aggression, under any pretext whatever. 


We stated the position of the Government of Cyprus that if the 
above principles were strictly observed and the dictates of the 
United Nations and of international law were adhered to by all, 
then many an international conflict would have been avoided artd~ 
therefore, human suffering needlessly emanating therefrom would be 
much less. 

It is for the above reasons that we voiced support for the 
proposal of the socialist delegations appearing in document 
CDDH/I/337 and Add.1, arguing that its eS3ence in a reformulated 
way together with the ICRG text should form the basis of the 
preamble. r,ly delegation is pleased because the outcome of the 
deliberations of lfJorking Group C was very much on those lines and ~ 
therefore. we joined other delegations in supporting the text 
finally adopted by the Committee and for which we express 
satisfaction. 

Articles 80, 81, 82, 83, 84 of draft Protocol I 

The position of my delegation on Articles 80 to 84 emanates from 
our conviction that Protocol I, to the drafting of which so much 
time and effort was devoted by the international community as 
represented in this Conference, should enter into force at the 
earliest possible time. 

We maintain that, inasmuch as it entrenches and develops 
humanitarian law~ every effort should be made for its entry into 
force as early and as widely as possible. 
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EGYPT Original: ENGLISH 

Article 85 of draft Frotocol I 

Thl'; Egyptiarl delegation voted against trie deietion of 
Article 85~ and would have liked to see the second alternative 
at least examined and serioUsly debated. In Working Group C, we 
staunchly defended the restrictive attitude to reservations in 
order to safeguard whatever progress may have been achieved by 
the emerging Protocol. as a result of years of work j debate and 
negotiations since the first Conference of Government Experts on 
the Reaffirmation and Development of International Humaitarian 
Law Applicable in Armed Conflicts in 1971. The articleswe have 
adopted are almost all compromise formulae. Each delegation and 
each group has had to give in on certain points which it 
considered important in ord~l~ to bring others to make similar 
concessions on what it considered more important. The result is 
a package deal within each article and in relation to the Protocol 
as a whole. If countries are permitted later on to enter 
reservations on those articles which they conceded. others may 
enter reservations on other articles which they accepted in order 
to gain the conce,ssion. vIe thus run the risk of eroding all the 
advances we have been able to achieve after long years of work 
and compromise. ,It is true that.reservaticns can be rejected, 
but this again is a remedy through the erosion and not the 
preservation of humanitarian protection. Moreover~ in the absence 
of a specific rule on reservations, we are referred back to general 
international lail! ,. ,which permits reservations which are not 
incompatible "rith the purposes and objector the Convention. But 
the weakness off: thi's rule lies in the fact that the appreciation 
of the compatibility is left to the individual judgement of each 
Party to the Convention ~ which means -that. ~ome may consider a 
reservation compatible and Jive with it while others may consider 
it incompatible and thus put an end to treaty relations,. with the 
Party making the reservation. All this would create a situation of 
uncertainty and perhaps chaos which would seriously prejudice the, 
effectiveness of Protocol T. 

,This. is why we would have preferred a general prohibit-ion of 
reservations ~ butsho.rt of that course~. which seemed impracticable s 

a restrictiive article~.. He expressed in.· this regard a pre:ference 
for t~e~ording or the Syrian amendment (CDDH/I/74), whiCh starts 
by prohibiting reservations to the fundamental humanitarian 
obligations of the Protocol before giving an illustrative list 
of articles, 'as·, against the original. IeRe draft which .start.s by 
permitting. reservations before providing; a. list of non-rese!'vable 
articles as an exception. ,~h~negotiation of the illustrative 
list, which appears in the second alternative before us~ was 
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rather difficult. The list may be too long. But the fact that it 

is merely illustrative permitted us, after the examination of the 

question by Working G~oup~C,'to negotiate a much shorter one 

consisting of five articles: 1~ 42, 46~ 65, 7~. At onetim~this 

short list seemed to be acceptable to all groups. But as this 

vote has illustrated~' this proved not to be the case. He have 

witnessed once more the s'ame attitude which was revealed recently 

in the context of Article 79 bis s namely that whenever we reach 

the realm of real arid effective-commitment~ some States, especially 

the high and mighty) balk at the threshold andrefuse"u06ross ' 

it. And this is not' the best augury for the future of humanitarian 

law. 


FINLAND Original: ENGLISH 

Article 86 bis of draft Protocol I 

As my delegation has stressed on many occasions since the 

beginning of the Diplomatic Conference, Finland attaches high 

expectations and hopes to the question of prohibiting or restricting 

the use of certain cruel or indiacriminate conventional weaporis~ 

and we are willing to participate actively in all efforts which 

can pave the way for rapid and significant results in this_regard. 

Indeed, much time and energy has already been spent on this 

subject and it would 6eextremely regrettable if our past work 

should prove to have been futile. 


On the other hand. it h~s also been the consistent statid of 
my delegation that sig~ificant results can be achieved only in a 
process whi'ch does not exclude the pbssibility of broad agreement. 
As we are not fully convinced that the proposal in docurrient 
CDDH/I/340 and Add.1-3 for a new Article 86 bis meets this requirement, 
my 'delegation has unfortunately not been ableto support the 
proposal and has abstained in the voting, although it has great 
sympathy for the humanitarian motives underlying the proposal. At 
this stage, when there are promising alternatives concerning the 
follow-up of the work of the Ad Hoc Committee which can lead to 
generally acceptable solutions, we should avoid taking steps 
which may endanger an atmosphere of compromise ~~d common 
understanding. ' 

GREECE Original: ENGLISH 

Article 86 bis of draft Protocol I 

During the roll~call vote on the deletion of Article 86 bis 
the Greek delegation voted positvely. In so doing my delegation 
was bearing in mind the problems and complications which might be 
involved in the implementation of the Protocol in relation to 
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the provisions for the establishment and the functioninG; of the 
proposed committee~ in view of the large number of delegations 
which during the debate had been sceptical as to the advisability 
of having such a committee. 

On the other hand this delegation believed that the main 
objectives of this body. namely to consider and adopt recommenda
tions for the prohibition or restriction of the use of certain 
conventional weapons ...• could be reached more efficiently 
beyond the procedural scope of Protocol I _ by a Conference 1'lhich 
would encourage implementation of proposals, conclusions and 
recommendations presented by the Ad ;-roc Committee of the 
Diplomatic Conference. 

On these grounds my delegation, having been unable to support 
Article 86 bis, abstained in every vote on the text of the draft, 
as well as on the article as a "'Thole. 

HUNGARY Original: FRENCH 

Article 86 bis of draft Protocol I 

Mr. HERCZEGH (Hungary) stated that his delegation had voted 
against the adoption of Article 86 bis. In that connexion~ he 
reiterated once again that the Hungarian People l s Republic attached 
the greatest importance to general and complete disarmament and 
to all measures aimed at the solution of that fundamental problem 
of our time . Nevertheless s the Hungarian delegation ,'las of the 
opinion that the proliferation of international bodies mandated to 
examine the prohibition or restriction of the use of certain 
conventional weapons would not facilitate the solution of the 
problem of disarmament but could, on the contrary, make it ,even 
more difficult to solve. Therefore, the creation of the committee 
advocated in Article 86 bis was not warranted and it was unlikely 
that its work would bear fruit. 

INDONESIA Original: ENGLISH 

My delegation would like to explain the vote it cast in regard 
to document CDDH/I/350/Rev.l and document CDDH/I/350/Rev.l/Add.l/ 
Rev.l regarding the Final Clauses~ especially the Preamble to 
Protocol II, Article 85 and Article 86 bis of Protocol I. 
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Preamble to draft Protocol II 

My delegation is in favour of the deletion of the Preamble to 
draft Protocol II> because we c1.O not consider it necessary since 
we already have Article :5 common to the Geneva Conventions of 
1949. Paragraph (1) of the Preamble to Protocol II (ICRC text) refers 
to this specific article. 

In the view of my delegation it is rather difficult to accept 

the phrase ;lthe dictates of t!1e public conscience'; in the last 

paragraph of the draft Preamble. This formulation is not completely 

clear and is confusing from the legal point of view. This is the 

reason why my delegation is in favour of the deletion of this 

phrase. 


Article 85 of draft Protocol I 

My delegation is in favour of the deletion of Article 85 of 
Protocol I) concerning Reservations~ because we adhere to the 
general rule of international law according to which reservations 
may be made unless these reservations are incompatible with the 
object and purpose of the treaty or agreement concerned. 

Article 86 bis of draft Protocol I 

My delegation entertains some doubts about the effectiveness 
of a Committee consisting of States, as proposed in Article 86 bis~ 
to consider and adopt recommendations regarding the prohibition or 
restriction of the use of certain conventional weappns. My 
delegation is in favour of the deletion of this article. Since 
this deletion was not achieved) my delegation abstained on the 
article as a whole. 

JAPAN Original: ENGLISH 

Article 85 of draft Protocol I 

The delegation of Japan voted for the deletion of Article 85~ 
as it considered this preferable to an amendment to the ICRC te~t 
proposed by the informal 8rouP. 

If the list of non-reservable articles appearing in the 
proposed amendment were acceptable to a very large majority~ if 
not all, of the delegations" the amendment could possibly avoid 
troublesome disputes on the validity of reservations which would 
otherwise emerge. However, it became clear during the debates in 
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Working Group C that the delegations failed to reach a gener,al 
agreement on what articles should or should not be incliided'In the 
list. If the amendment were to be adopted under these circumstances, 
this woule, probably constitute an additional factor causing "States 
to hesitate in ratifying or acceding to Protocol I. Consequently, 
the foreseeable result. that the Parties to the Protocol"would be 
considerably less in numbers would hamper not only the universal 
application of the Protocol but a,lso the development of humanitarian 
law. 

SecondlY9 it is doubtful wbether all the articles enumerated 
in the list are more important than other fundamental humanitarian 
articles that are not included in the list in terms of prohibition 
of reservations. In other words, it is clear that there are many 
other rudimentary articles which should have been included in the 
list of those to which reservations are prohibited.' Moreover" to 
pick out only specific articles to which reserv~tiori~ ~6utd n;t be 
made, even if there existed other more important articles~ would 
render it ~o~e difficult to decide whether or not the re§ervations 
to other articles not included in the list are incompatible with the 
humanitarian object and purpose of the Protocol. 

It is indeed a wise solution not to incorporate in Protocol I 
any provision on reservations, leaving the question of reservations 
to the widely accepted rule of customary law as stated in Article 19 
of the Vienna Convention on the Law of Treaties. 

NEVJ ZEALAND Original: ENGLISH 

Article 86 bis of draft Protocol I 

For reasons explained in the meetings of Working Group C, the 
New Zealand delegation voted for the deletion of Article 86 bis 
and against the adoption of that article. 

These votes do not imply any lack of support for the 
continuation of the work begun in the Ad Hoc Committee of the 
Conference, and at the Conferences of Government Experts held at 
Lucerne and at Lugano~ respectively. The New Zealand Government, 
which has been represented at each of these meetings, attaches 
great importance to maintaining the initiatives taken to reach 
agre,ements prohibiting or restricting the use of weapons on 
humanitarian grounds. It considers; moreover; that the decision 
of the United Nations General Assembly to devote a special session 
to questions of disarmament is not in itself a sufficient assurance 
that matters within the scope of the Ad Hoc Committee of the present 
Conference will continue to receive the attention they deserve in 
an appropriate forum. 
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The New Zealand delegation notes that a wide measure of 

agreement, in relation to certain specific topics) has already 

emerged from the discussions held in the Ad Hoc Committee. It 

believes that the present Confpr~nce should~ as far as possible~ 

make provision both for the completion of .,this work and for 

renewed efforts to extend the areas of discussion and agreement. 


The New Zealand delegation recalls) however, that from the 
inception of this Conference it has been thought wise to maintain 
a distinction between the work of the Ad Hoc Committee and that of 
the other main Committees which have contributed to the elaboration 
of the texts of the two draft Protocols. The New Zealand delegation 
believes that this distinction is in practice a useful one; which 
cannot be abandoned in the last days of the Conference without 
prejudicing both the success of Protocol I and progress towards the 
objectives of the work of the Ad Hoc Committee. 

Finally, the text of draft Article 86 bis has; in the New 
Zealand delegation's opinion; been made even less acceptable by 
relating the composition of the committee to be established· under 
the article to participation in the Geneva Conventions of 1949~ as 
well as in Protocol I. It appears that the effect of the article 
would be to constitute the proposed committee as soon as Protocol I 
has been brought into force by the adherence of two States. It 
would follow that the Committee would at first be composed largely 
of the representatives of States not Parties to Protocol I, and 
there could be no assurance that this situation would be a transitol'V 
one. 

OMAN Original: ENGLISH 

Preamble to draft Protocol II 

The delegation of Oman opposed the inclusion of the Preamble 
to Protocol II for the followin~ reasons: 

1. In the context of Protocol II this was hardly necessary when 
the Geneva Conventions were adopted without a preamble. 

2. The first preambular paragraph refers to the cornman Article 3, 
which is itself embodied in Article 1 of the Protocol. 

3. However, even allowing its mention in the first paragraph, the 
purported wording ••• humanitarian principles enshrined" or the\1 

expression i~ ••• constitute the foundation of respect" is too high 
a compliment than is justified for a single article. After all, 
vie are not talking about the Koran or Bible or any other sacred 
book to justify the sacred connotation of these expressions. 
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Humanity has of course known far .more superior, comprehensive and 
sacred principles than those contained in this Article 3 C,OInmon 
to the Geneva Conventions of 1949. One may agree that this 
article is the first. reference in modern treaty law to non
internationai conflicts but the concept of non-international 
conflicts today is very. different from what it was in 1949. 

With reference to the fourth paragraph, our delegation also 
took exception to the last phrase'~ .. the dict~tes of public 
conscience!:. This is one of the phrases of the well-known 
Martens clausE. The Martens clause refers to :the p~inciples of 
international law derived from: 

(i) established custom, 

(ii) principles of humanity, 

(iii) dictates of public conscience. 

If the non-international conflicts cannot .be placed under the 
principles of intern.ational law, how can one justify first of 
all the Martens cl-a::use inclusion in this Preamble" ari~ as 
;\established customH could not be included, why are.the.iidictates 
of public conscience'; allowed to remain? The i;principlesof 
humanity·i appearing all alone would not have mad'e a fundamental 
difference and would hot have entailed direct reference to the 
Martens clause. 

The delegation of Oman would hope that the Drafting Committee 
would modify the text as proposed by the delegation of Nigeria. 

POLAND -Ori ginal: ENGLlSH 

Artic~e 85 of draft. Protocol I 
.> 

The Polish delegation could not support the proposed 
Article 85 on reservations) for the following main reasons: 

1. The problem of res~rvations is already regulated by the 
clearly established rules of general international law, as recently 
reflected in Article 19, sub-paragraph (c), of the Vienna Convention 
on the Law of Treaties of 23 May· 1969. The above rules proved 
to be sound on various occasions and have received wide support 
both in- doctrine and in practice; 

2. The long list.of articles covered by prohibition of 
reservations;; as- proposed in'· Article- 85 ~ could end~ger the unl ver
sality of Protocol I which· - ~s an· important humanitarian . 
instrument - should find the largest possibl~ inierhati6n~1 
acceptance; 
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3. The recent main humanitarian treaties, such as the Geneva 
Conventions of 1949 or the International Covenants on Human Rights, 
do not contain any provision on reservations - and it seems 
advisable to folloW this well- established pattern in the field 
of humanitarian law. 

REPUBLIC OF KOREA Original: ENGLISH 

Article 85 of draft Protocol I 

My delegation voted for Article 85 of Protocol I as contained 
in document CDDH/I/350/Rev.1 prohibiting reservations incompatible 
with the humanitarian object and purpose of this Protocol. My 
delegation thinks that, even in the absence of provisions to this 
effect, the principle of customary and treaty international law 
should be upheld that fundamental provisions of an international 
instrument should not be subject to reservations in a manner 
contrary to the .basic objective and purpose of that instrument. 

Article 86 bis of draft Protocol I 

As regards Article 86 bis in document CDDH/I/350/Rev.i/Add.11 
Rev.i, we oppbsed the deletion of the draft article and voted for 
the text under sub-paragraph (b) of paragraph 4 of the said 
document. In our view, the establishment of a body as envisaged in 
the proposal would contribute to the prohibition and restriction of 
the use of conventional weapons which may cause superfluous 
injuries or have indiscriminate effects. We also see a need for 
the early implementation of the principle that the Parties to the 
conflict shonld be limited in their m9ans of combat. 

RGr1ANIA Original: FRENCH 

Article 86 bis of draft Protocol I 

The Romanian delegation voted in favour of the inclusion of 
Article 86 bis in Additional Protocol I. It has from the outset 
given its full support to the proposal to establish a committee of 
States Parties to the Conventions or to this Protocol to consider 
and adopt recommendations regarding any:proposal that one or more 
States Parties may submit for the prohibition or restriction~ for 
humanitarian reasons, of the use of certain conventional weapons 
that may cause superfluous inj uries or have indiscriminate effects. 
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My delegation's affirmative vote on the principle of including 
a provision of this kind in Protocol I and on Article 86 bis itself 
is consistent ''Ii th Ror-lania 1 s posi tioD of principle on the question 
of disarmament. It is well known that disarmament is a major 
concern in my country1s foreign policy. The Socialist Republic of 
Romania has consistently urged the adoption. as a natter of 
urgency~ of specific disarmament measures J and, above all, nuclear 
disarmament. 

The disarmament neq;otiations have unfortunately failed·so far 
to produce satisfactory results and the arms race continues to gain 
momentum at a most alarming pace, endangering peace and international 
security. 

Romania attaches great importance to the special session of the 
united Nations General Assembly on disarmament which is to be held 
in May-June 1978. We hope that specific measures, aimed at achieving 
general ~~d complete disarmament; particularly nuclear disarmament, 
will be adopted at that session. 

1rlhile my delegation gives absolute priority to nuclear 
disarmament, we consider that specific measures should be taken at 
the same time to prohibit other types of weapons 7 including some 
conventional weapons. 

That is why the proposal to establish machinery to continue 
the work of our Conference on the problem of prohibiting or 
restricting the use of certain conventional weapons that may eause 
superfluous injuries or have indiscriminate effects is, in our 
opinion, both laudable and constructive. 

The Romanian delesation particularly appreciates the principles 
whic~ led the sponsors to present their proposal, which ~s aimed 
chiefly at establishing a specific legal link between international 
humanitarian law and the prohibition or restriction of the use of 
certain conventional weapons. 

In our view;, the establishment of the Committee envisaged in 
Article 86 biscould contribute to the implementation of the 
provisions of Additional Protocol I. 

Concerning the composition of the committees my delegation would 
have preferred membership in it to be open to all States Parties to 
Protocol I~ so as to allow any interested State to participate 
directly in the activities of the proposed committee. 
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SWEDEN Original: ENGLISH 

Article 86 bis of draft Protocol I 

My delegation voted in f~vour of the proposal to add 
Article 86 bis because it is convinced that a mechanism is needed 
to facilitare-the review in the future, on humanitarian grounds~ of 
the question of prohibition or restriction of the use of specific 
conventional weapons. 

He have always taken the view that the presence in the 
Protocols of specific articles prohibiting the use of weapons 
which cause unneces·sary suffering or superfluous injury and means 
and methods of warfare which are indiscriminate in their effects 
makes it perfectly logical to discuss in this humanitarian law 
context which these weapons are. We have insisted upon that 
discussion at all sessions of this Conference and we think it is 
not unreasonable that Protocol I itself should provide a way of 
bringing about such discussions in the future. Indeed 3 considering 
the reluctance or outright resistance to the discussion of this 
subject which we have met at times at the present Conference 3 

perhaps an article on review is indispensable. We are aware, of 
course~ how rarely such reviews have occurred in the past. The 
latest - before this Conference - was in the early 1930s. 

It was suggested that a resolution by the Conference on 
immediate follow-up of the weapons issues might be an alternative 
to the Article 86 bis just adopted. My delegation is rather of 
the view that different needs are fulfilled by Article 86 bis and 
by a resolution. Article 86 bis provides a mechanism to satisfy the 
long-term, need for review, while the draft resolution circulated 
by Canada~ the United Kingdom of Great Britain and Northern Ireland~ 
Denmark and the Federal Republic of Germany is essentially an 
attempted response to the short-term need for follow-up action. 
Thus, we see the two initiatives more as complementary than as 
competing. 

Having said this, I must add that neither Article 86 bis just 
adopted nor the draft resolution to which I have referred appear to 
my delegation to be satisfactory responses to the need for mechanism 
for long-term review and for immediate follow-up. 

My delegation has always sought to advance by consensus on the 
weapons issues. Some of our friends have felt that as a result~ 
there has been more consensus than advance. We must admit there is 
some truth in that. Nevertheless:, the need for consensus is also 
acute if we want to reach meaningful results. The way to attain 
both consensus and advance~ I continue to hold~ is accommodation. 
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My delegation regrets that negotiations have not succeeded in 

reconciling the different positions. We do so all the more in view 

of the fact that there seems to exist at least some measure of 

~~reement on the need for immediate follow-up action and mechanisms 

for lon~-term review. 


We would express the hope that efforts could be made between 
now and the decisions in the plenary to work out consensus 
solutions to both the need for a resolution on immediate follow-up 
and the need for long-term review. In our view it ought 'to be 
possible for all delegations at least to accept as a specific 
article of Protocol I a general provision statinp; the principle 
that there shall be periodic review of the weapons issue. We ask 
ourselves. On the other hand, whether 'one could not agree on the 
precis~ p~ocedur~ for such review in a separate resolution - or voeu. 
Such procedure could probably be hoth simpler and clearer than t~ 
p~esent text of Article 86 bis. A third indispensable element in a 
consensus solution would be--a:-resolution about the immediate follow
up. We intend with othe~del~gati~ns to table a text of this kind. 

,T:(j' cC)'nclude 'my explanation, my deJ.egation voted in' favour of 
A~ticle286 bis in despair arising out of the constant-difficulties 
in the way of advancing the weapons issue. Our despair is nots:o 
great, however, tha,t we would not continue our traditional rols'of 
urging negotiatipn, reconciliation and consensus results. 

SYRIAN ARAB REPUBLIC Original: FRENCH 

The conclusion reached by the Committee regarding Articles 80, 
84, 85 and 87 is not satisfactory to the Syrian Arab R~public. 

A~ticl~ 80 of draft Protocol I 

The provision of two peridds~in Article 80~ one of six months 
for reflection before·· the opening of the Protocol for signa:ture~ 
and the other of twelve months for' signature;- seems pointless and 
has an itnportantdrawback. It is pointless because it will have the 
effect of preventing. for no valid reason, those Stat~s participating 
in the Conference which have studied the texts sufficiently from 
signing the Protocols immediately. The drawback lies in the length 
of the total period of eighteen months allotted) since there is a 
danFer that Protocol I will be for~otten by the Foreign ~inistries 
concerned. It would have been more reasoriable to open~FrotocolI 
for signature immediately after the signature of the Final:A6t; 
and to shorten the periods laid down. 

Artiele 84 sf draft Protocol I 

As to Article 84, it appears inadequate on certain points. 
l1Jhile it takes over the rules of some provisions of The Hague 
C6nventions of 1899 and 1907 concerning the Laws and Customs 6f War 
on Land together with the Geneva Conventions of 1949; it confines 
itself to governing the treaty relations of the Protocol with the 
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Geneva Conventions s without dealing with the relations of the 
Protocol with The Hague Conventions with regard to the scope of 
application. Moreover, it passes over in silence the question of 
the case or' conflict between Lle obligations uf the Parties by 
virtue of the Geneva Conventions and the Protocol and their 
obligations by virtue of any other international agreement. The 
delegation of the Syrian Arab Republic proposed an amendment for 
the purpose of making good this omission and emphasizing the 
primacy of the former as imperative rules of international law. 
It is regrettable that the Committee did not take the Syrian 
amendment into consideration. 

Article 85 of draft Protocol I 

It is also regrettable that the Committee did not see fit to 
retain an article on reservations in Protocol Io which would have 
been the Article 85 proposed by the Syrian delegation. That· 
attitude should in no way be taken to mean. that there could-be any 
reservations by the Contracting Parties; regarding the fundamental: 
huniahitarian obligations of the Conventions and the Protocol. 
Any other interpretation would be contrary ,to the provisions of 
Article 19' of the 1969 Vienna Convention on the Law of Treaties 
and the consistent line followed in the decisions of the Inter
national Court of Justice. The Syrian delegation is firmly 
convinced that there could be no articles subject ,to reservation 
in treaties establishing rules of 'humanitarian law. 

Article 87 of draft Protocol I 

The Syrian delegation considers that Article 87 is completely 
pointless. It makes no sense to accept the inst'itution of 
denunciation in treaties on humanitarian law. Denunciation is 
incompatible with the very·nature of that law. It cannot be too 
often repeated that we are dealing with rules relating to 
international public order. There can be no grounds for.departing 
from those rules:_ on whatever pretext s including denunciation. 

UNITED REPUBLIC OF CAMEROON Original: FRENCH 

Articles 86 bis and 85 of draft Protocol I~ Preamble to draft 
Protocol II 

Article 86 '()is 

rphis text submitted for consideration to the Committee seemed 
to us to have too many shortcomings which may make it extremely 
difficult to apply. For instance: 
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1. ::A Committee of States Parties to t~1is Protocol shall be 
established ... • v.fe should, like to note first of all that thei 

sponsors use the future tense, ",hich implies compulsion. Does 
that mean that every State Party to the Conventions or to the 
Protocol is bound to join the Committee, or even that the mere fact 
of being a Party to the Conventions is equivalent to joining? Such 
an idea seems to us to be unacceptable, since it is basically 
incompatible with the sovereignty of States and freedom in the 
matter of treaties. Furthermore ~.there is no indication as to who 
would in practice be responsible for setting up this famous 
Committee. 

2. :'The Committee shall consist of representatives of 31 States 
Parties, elected ... by the States Parties to this Protocol by 
means of notifications addressed to the depositary Government:"1i 

The first sentence of paragraph 1 would seem to indicate that 
the Committee is to be set up by all the States Parties to the 
Geneva Conventions or to the Protocol. Such does not, however, 
appear to be the case~, since in practice the Committee is to consist 
of or comprise only the representatives of thirty-one States. In 
point of facts is this all one Committee or can it be that two 
different bodies are envisaged; one larger than the other? 

Here~ in our opinion~ we are faced with a not inconsiderable 
difficulty, which calls for a clear and straightforward solution. 

Paragraph 2 raises another problem. What exactly do the words 
Ilby means of notifications .. 0. 1 refer to? Do they modify 71elected:i? 
What exactly is that supposed to mean? At all events, the 
contemplated election procedure seems a very odd one. 

Moreover~ this interpretation does not tally with the following 
sentence, which refers to the election of members of the Committee 
at a meeting! 

The depositary Government appears to have discretionary power 
to convene the meeting for electing the members of the Committee. 
What if s in the exercise of this right ,. it does not convene such a 
meeting? What remedy is there against such a situation? 

This discretionary power seems to be denied so far as other 
meetings are concerned, as for example when a meeting is requested 
by one third of the members of the Committee. What, by the way, 
is one third of 31? Is it 10 or 11? 
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Paragraph 3 states that the ICRC l'shall participate" in the 

work of the Committee. But in what capacity is not stated. Would 

it be as an observer or as a full member? Presumably~ rather as 

an observer. But it ,would have been better to say so expressly, to 

avoid any misunderstanding. 


Over and above these criticisms of the form of the proposal~ 


there is one more basic criticism to be made: it concerns the very 

principle of setting up such a committee. In this connexion~ 


objections based on the lack of competence of the Committee or the 

Conference as regards weapons seem to me groundless. Given the 

undemiable humanitarian considerations underlying this text ~ we 

feel that first ,this Committee and then the Conference are fully 

entitled to discuss the ~Ubject. 


~.fuat particularly matters to us is the usefulness of this 
Committee. And from this point of view our delegation feels that 
a body instructed to address ;;recommendations ll (to ,whom~ is not 
mentioned) is neither'necessary nor even useful! It was probably 
out of the question to go any further ~ but if that is so ~ our view 
is that we could have 'b'een spared an additional body and have made do 
with the countless recommendations which s to be honest~ already 
exist on the subject! 

On all these grounds our delegation felt obliged to vote against 
the Mexican draft. 

Article 85 

Our delegation spoke against the insertion of an Article 85 on 
reservations;) simply 'because it cOnsiders that the provisions of 
current international law on the subject are quite sufficient. In 
addition, we feit that, apart from 'the difficulty o~ ~.conciling a 
total or partial prohibition on reservations with the!p:r-1.nciple of 
the sovereignty of States and freedom to enter into contracts, such 
a prohibition would be likely to turn a number of States from signing 
or acceding to the Protocols~ thereby impairing their universality, 

Preamble to draft Protocol II 

One final point. We welcome the idea of including a preamble 
to Protocol II (subject to the replacement of lipublic conscience" 
by "universal consciencell)~ so as to make the two Protocols more 
symmetrical. 
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ZAIRE Original: FRENCH 

Article 850f draft Protocol I 

The Zaire delegation voted against the deletion of 

Article 85 - Reservations, when it was put to the vote. 


In its view~ the highest ·aim to which the present Diplomatic 
Conference could aspire would be to ensure a wide operational 
scope for the provisions of the present Protocol. This aims 
however, could be achieved only in so far as the overwhelming 
majority of States were to sign or ratify or accede to the Protocol 
in accordance with the provisions of their own constitutions. It 
would s therefore be preferable to allow States Parties to the 
present Protocol) or wishing to become Parties thereto, the 
possibility of making reservations. 

However; a latitude of this kind would have to embody an 
express restrictive condition and not be tolerated if it covered a 
number of essential provisions, the automatic non-application 
of which would make the Protocol pointless and thus prevent it from 
performing its expected protective function. 

It was in this spirit that my delegation not only proposed 
a text for Article 85 but also participated in the small working 
sub-group set up to prepare a restrictive list of the provisions 
not subject to reservations, set forth in paragraph 45 of the 
report of Working Group C (CDDH/I/350/Rev.1) of 13 May 1977. The 
same idea lay behind my delegationis suggestion of, and support for, 
the principle of the legal insertion of a clause specifying renewal 
of reservations by tacit agreement for those States which had 
entered into them on the basis of articles other than those on the 
restrictive list~ in order to ensure that a State Party to the 
Protocol should not be deemed to have abandoned its reservation 
because of the slowness of its administrative procedures. 

My delegation does not support the belief that the provisions 
of Article 19 of the Vienna Convention on the Law of Treaties make 
any article on reservations superfluous. 

Since that Article 19 includes a rather ambiguous descriptive 
condition which is too broadly worded and likely to be capable of 
more than one interpretation in a given set of circumstances j my 
delegation remains convinced that it would have been easier for 
the Parties or third Parties to the present Protocol to proceed 
logically if an explicit,. and therefore express, clause on 
reservations was available to them than if they had to refer in 
every case to the provisions of the Vienna Convention. 

http:CDDH/I/SR.77


- 513 - CDDH/I/SR.7'0 


held on \'iednesc1C1.Y, l~; 1·:ay 1')T/ .. at j.25 p.il:. 

Chairman: Mr. OFSTAD (Norway)- .. 

In the absence of the Chairman~ Mr. Obradovic (Yugoslavia), 
Vice-Chairman~ took the Chair. 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (concluded) 

Draft Protocol I 

Article 74 - Repression of breaches of the present Protocol 

(CDDH/I/347/Rev.1) (concluded) 


1. The CHAIRMAN invited the Committee to continue its 

consideration of the Philippine proposal (CDDH/I/347/Rev.1) for 

a new sub-paragraph (~) in paragraph 3. 


2. Mr. CUMMINGS (United States of America) said that his 
delegation was in sympathy with the concern expressed by the 
representati ve of the Philippines at the Committee i·S seventy-fourth 
meeting when introducing his proposal (CDDH/ I/ 347) concerning the 
insertion of a new ~ub-paragr~ph (~) in Article 74, paragraph 3, 
which that representative had now revised (CDDH/I/347/Rev.l). The 
United States delegation had expressed the same view at the third 
session of the Conference at the time the representative of the 
Philippines had submitted an oral amendment which the United States 
had been unable to accept (CDDH/I/SR.60). The adoption of the 
proposal now before the Committee would endanger the entire delicate 
con~ensus reached on Article 74, and would make it impossible for 
the United States of America to sign Protocol I. 

3. The revised text of the amendment (CDDH/I/347/Rev.1) did not 
remove any of the serious difficulties that his delegation had had 
with the amendment submitted at the third session and with 
Article 4 of the revised draft Code of International Grimes in 
Violation of the Geneva Conventions of 1949 and the draft 
Additional Protocols (CDDH/S6/Add.l/Rev.l) submitted by the 
delegation of the Philippines in 1976.Tl;1e changes made in the 
revised amendment, consisting merely of the deletion of some of the 
examples of weapons appearing in the original proposal (CDDH/I/347) , 
had not removed any of the flaws which his delegation felt were 
inherent in the provision. 
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4. The text of amendment CDDH/I/34 7 /Rev.l was much too vague to 
be included in any list of grave breaches of Pl~otocol I - a list 
which was designed to serve as a guide to legislators in making 
their criminal law consistent ~vi~h 8ertain ob.igations of Protocol I. 
The text was so ambiguous that it would hardly lJrovide a basis for 
bringing a charge of a grave breach. All the existing sub
paragraphs of para.graph "3 were ba.sed on lengthy and specific 
provisions in other parts of Protocol 1;0 which had been carefully 
negotiated at the Conference. The brevity of Article 74 was set 
off by the greater complexity of other parts of Protocol I. There 
was a consJQ~_r..gple degree of precision in the other provisions in 
question, and that was why paragraph 3 stated explicitly that the 
grave breaches were 'i coIT1.'Tlitted in violation of the relevant 
provisions of this ProtocoL;' 

5. The amendment; by contrast 2 was not bas.ed on other provisions 
in Protocol I. The only provision directly related in the Protocol 
was Article 33 j paragraph 2~ which was a restatement of customary 
law and not a specific listing of weapons. The amendment would 
have to be interpreted by reference to general international law 
and it thus lacked the necessary precision. It referred to 
nprohibited weapons", but there was no universal and exhaustive list 
of prohibited weapons that was generally accepted. The basic 
purpose of having an article on the repression of grave breaches 
would thus be lost. Grave breaches of Protocol I must be uniformly 
prohibited under the domestic law of all States Parties to that 
Protocol; that; however~ would be absolutely impossible so far 
asa.mendment CDDH/I/3471Rev.l was concerned, because the reference 
to "ithe use of prohibited weapons!; was much too broad. 

6. There was~ in fact J considerable disagreement among States as 
to what weapons were prohibited. The two sessions of the Conference 
of Gbvernment Experts on the Use of Certain Conventional Weapons 
had made that clear. Prohibj~ed weapons w~re not defined in draft 
Protocol 1. From the examples given by the Philippine representative, 
it would seem that all mines would be deemed to be illegal. Few j if 
any, o-f the participants in the Conference accepted that view in 
their treaty relations or their practice. The Philippine oral 
amendment to Article 74 submitted at the third session of the 
Conference (CDDH/I/SR.60) would have banned blast and fragmentation 
weapons j which presumably would have included all artillery and hand 
grenades. The present 'revised amendment (CDDH/I/3471Rev.1) would 
cause a vast diversity in municipal legislation as to what weapons 
were actually pr6hibited. States would disagree on whether certain 
weapons were indeed prohibited and might suddenly find that weapons 
they considered legal were prohibited by another count~y. ' 
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7. To make matters worse~ one of the weapons listed in the 
Philippine amendment was not ~onsidered a prnhibited weapon in all 
circumstances; It would, indeed, be a difficult matter to 
interpret the prohibition on gas warfare. It was admittedly 
forbidden to use asphyxiating gas, but ~iven the large number of 
reservations to the Geneva Protocol of 1925 for the Prohibition 
of the Use in War of Asphyxiatinv~ Poisonous or other Gases, 
and of Bacteriological Methods of Warfare, that actually amounted 
to a prohibition of first use. The response by the belligerent 
subjected to the illegal use of such weapons would thus not 
be a reprisal. The reason was that the illegal use by one State 
of a weapon that was prohibited should not work to the tactical 
disadvantage of its adversary~ and~ if only one State used 
chemical weapons, it would gain a tactical advantage. Amend
ment CDDH/I/347/Rev.1 could be construed as making action taken 
in self-defence that was legal under existing law into a 
criminal act. 

8. Turning to the question of extradition, he pointed out that 
a reasonable interpretation of amendment CCDH/I/347/Rev.1 was 
that any State which agreed to it was in fact agreeing to 
extradite or punish individuals for acts that could be construed 
as violating the provision it contained. Extradition was a 
sensitive subj ect. ltJhat would happen if a situation arose in 
which the State requesting extradition held a list of prohibited 
weapons which differed from the list held by the State which was 
requested to surrender a certain individtial? One po~sible 
interpretation was that the State to which the extradition 
request was directed would still have to extradite or punish 
offenders, He doubted, however; whether the judicial 
authorities of many States would endorse Protocol I if it did 
not involve the concept of "double criminality'l. Another 
reasonable interpretation was that the State to which the 
extradition request was made might refuse to comply on the 
grounds that it disagreed with the list of weapons prohibited 
by the requesting State. But that would nullify the whole 
object of having a specific list of extraditable offences, 
i.e. uniformity and certainty in ~unicipal legislation as to 
universal crimes. As a result the whole point of Article 74 
would be called in question. 

9. The Philippine amendment would thus make Article 74 
unacceptable to his delegation. It could jeopardize future 
attempts to reach agreement on weapons in various forums and 
might make it difficult for some delegations to accept Protocol I 
itself. The United States delegation therefore opposed the 
amendment (CDDH/I/347/Rev.1) and hoped that the representative 
of the Philippines would not press it to a vote. 
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10. Mr. BLOEMBERGEN (Netherlands) said that his delegation, while 
sympathizing with the reasons behind the Philippine proposal, would 
be unable to support it. It considered the use of poison gas or . 
dum-dum bullets to be a crime but it did not think that such crimes 
should be listed as :Igravebreachesfi under Article 74. It was 
agaihstlisting too many breaches of combat law, particularly those 
that were ill-defined~ because of the danger of multiple inter
pretation. A soldier servin~ in the field had a right to know 
exactly what his position was. The Philippine proposal was vague, 
and the Netherlands delegation would have to vote against it. 

110MI'. DIXIT (India) agreed that the Phi:lippine proposal was too 

vague to receive the Committee's support. 


12. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that his 
delegation well understood the aims that lay behind the Philippine 
amendment. The problems it was concerned with were, however~ 
already dealt with in various international agreements s and 
part.ieularlyin the Geneva Protocol of 1925. Its provisions were 
so worded as to lend themselves to differing interpretations, which 
could result iri·the prosecution of innocent persons. Furthermore, 
Article 74 was the result of a carefully balanced compromise which 
had taken a whole month to achieve at the third session. The text 
had been adopted,by consensus,and any attempt to add to it was 
fraught with danger. In particular, phe phrase >lsuch as;' in the 
Philippine amendment would make the situation quite unclear,since 
it meant that the list of weapons was merely illustrative. His 
delegation would therefore be unable to support the amendment and 
urged the Philippine delegation not to press it. 

13. Mr. de BREUCKER (Belgium) said that he, too s shared the· 
humanitarian concern expressed by the Philippine representative, 
but felt that amendment was unsatisfactory. It was vague, and did 
not make it clear just what was prohibited. In ca.ses of extra
dition, States from which extradition was requested would have t.o 
judge them on the basis of their own criteria, and especially on 
the basis of the Geneva Protocol of ;1.925. There was also the 
problem of who precisely - the ordinary soldier or his commander 
would be responsible for the ;; grave breaches" referred to in 
Article 74. 

14. Mr. DRAPER (United Kingdom), after pra~s:lng tbe humanitarian 
considerations on which t.he Philippine proposal was based, said that 
his delegation was regretfully unable to support it for the same 
reasons which had been advanced by the preceding speakers. 
Article 74 had been worke.:dout with infinite care at the preceding 
session and with due regard for the obligations of States. The 
question of "grave breaches]'" wa:s one .which migbtbe of serious. concern 
to any soldier acting in the heat of combat. The Philippine proposal 
was an attempt to sum up, in one short sub-paragraph~ laws relating 
to war crimes which had grown up over a period of more than two 
centuries. It also introduced the question of weaponry into an area 
where it was irrelevant. 

http:CDDH/I/SR.78


- 517 - CDDH/I/SR.78 

The meeting was suspended at 3.55 p.m. and resumed at 4.20 p.m. 

15. ~1r. HUSSAIN (Pakistan) said that it had become fashionable at 
the Conference for representatives to make laudatory remarks about 
the high ideals and humanitarian principles which prompted dele
gations to submit propbsals~ and then to demolish those proposals by 
argument. He failed to understand how a proposal could be both 
humanitarian and non-humanitarian. He had been unable to understand 
the argument that~ although Article 74 was based on the highest 
humanitarian principles and was acceptable to everyone, the,~ddition 
of orie clause would make it so non-humanitarian that certain' 
countries would no longer be able to accept it and might even refuse 
to sign Protocol I. States were represented at the Conference not 
by obligation but because they were moved by humanitarian 
principle's. If delegations considered the proposal to be a human
itarian ones as they had said, they should ensure that it ~as . 
adopted. The claim that it was not the duty of the Confere'nce to 
limit the methods and means of combat was in direct contradiction with 
the principles the Conference had enunciated and was endeayo,uring 
to uphold. '. 

16. He appealed to members to refrain from any threat of refusirig 

to sign the Protocol or to accept particular articles. Such threats 

to demolish all that had so far been achieved amounted to 'moral, 

coercion and as such were inadmissible. 


17. While fully supporting the Philippine pro~osal3 however, he 
wondered whether it would be right at the pres,ent late stage of the 
Committee I s work to go back on the compromise which ~had b~en 
reached on Article 74 s parti.Gularly since it had be'en deC~ded to 
delete the reference to methods and means of combat from 'the 
working paper submitted to the 1.ITorking Sub-Group which had dealt 
with the article. He would therefore appeal to, ,the philippine 
representative not to press his proposal at the preierFt stage, in 
view of the danger of jeopardizing Article' 74 as' a whole. 

18. r~r. GLORIA (Philippines) said he had been deeply moved by the 
Pakistan representative IS 'comments . After.. hairing laboured for four 
years on the drafting of the two additional Protocols 3 the 
Conference should ensure that they had the necessary force. 

19. The question of responsibility for crimes,' committed on the 
battlefield, about which some delegations had expressed concern, 
was an administrative matter for the Governments concerned and not 
a matter of international law. Articles had already been adopted on 
the duties of commanders and of legal advisers to the armed forces 
in that respect. It was the duty of the legal advisers in the field 
to inform commanders of the weapons that l'lere prohibited by the 
Geneva Conventions and the Protocols. There was also an article 
providing for the dissemination of the Conventions and Protocols by 
such legal advisers. 

http:CDDH/I/SR.78


CDDH/I/SR.78 - 518 

20. Having received his legal education in the United States of 
America ~ he was surprised at the apprehens.ion expressed by the 
United States representative about the proposal. He could see no 
objection to the fact thatthe prohibitions~ b cbnt:ained had already 
been. covered by ear.lier instruments, bearing in mind that the 
functions of the C(mference were to reaffirm and develop hUman
itarian law applica'ble in al'ID3d conflict. He failed to understand 
why the United States r~presentative h~d singled out the proposal 
as one that would particularly affect the question of extrad;ition~ 
bearing in mind that other parts '01' Article 74 would have similar 
implications. New solutiohs would eventually have to be foilndto 
the problems raiSed by extradition. 

21. In response tc the Pakistan representati ~e i s appea1 3 he would 
refrain from pressing his delegationfsproposal in the Committee. 
He would not \'Jithdraw it, however, but would resubmit it for 
consideration in plenary session. 

22. Mr. HUSSAIN (Pakistan) thanked the Philippine representative 
for having refrained from pressing his proposal in the Committee, 
and said it was under'stood that he had the right to do so at a 
later stage, 

23~ Mr. AL-FALLOUJI (Iraq) said that care should be taken not to 
give the impression that the withdrawal of any important proposal 
meant a retreat from humanitarian principles. It was essential to 
prohibit certain weapons and .to regard their use as a grave breach. 
Certain dountries had protected themselves by a policy of co- ' 
existence which relied on the possession of nuclear weapons; 'Iraq 
was alarmed at the fact that the status quo was maintairiedby such 
danger()us means, since countries which had nosuchw'eapons would .be 
the victims. The tendency to back away whene~~r the subject .6f 
we'aponswas raised was regrettable. The Conference should face up 
to its responsibilit.ies in that respect. He therefore appealed to 
all delegations to support the Philippine proposal in plenary
session." . 

ArtiCle 75 bis ,-Repatriation on close of hostilities (CDDH/I/22)
(concluded) . 

24. Mr. HUSSAIN (Pakistan) said that, since paragraph 2 of the new 
Article 75 bisproposed by his delegation had been adopted by the 
Committ.ee as part of Article 74, and sirice paragraph 1 also appeared 
to be cbvered by that artic.:le, 'his delegation withdrew its proposal 
(CDDH/IJ22).· . 

The meeting rOse at 4.45 p.m~ 
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SUMMARY RECORD OF THE SEVENTY-NINTH (CLOSING) MEETING 

held on SaturdaYl 21 May 1977) at 10.20 a.~ 

Chairman: ~r. OFSTAD (Norway) 

ADOPTION OF THE DRAFT REPORT OF COMMITTEE I (CDDH/I/381) 

1. Mr. de ICAZA (Mexico)~ Rapporteur~ introduced the draft report 
of Committee I 'CDDHIII381). He obs.ervedthat the Committee had 
approved one article at the first session of the Conference~ 
eighteen at the second session, seven at the third session and 
thirty~ as well as the Preambles and Titles of both draft Protocols~ 
at the current session. During the first three sessions the texts 
of the articles. cc;msi_dered and the amendnients proposed to· t-hem had 
been dis6-(rs:sed in -great detail by the Committee ~ whereas ati.-the 
current session it had been decided that ~ owing to lack oro·tim:e 3 

texts and amendments would be referred directly to the Committee's 
three Working Groups as soon as they had been intro.duced. 
Consequently, the related discussions did not appear at all in the 
summary records of the Committee's meetings and only in short form 
in the Working Groups' reports. A number of delegations had 
opposed that procedure, which~ they considered, might well entail 
lengthy discussions in the plenary meetings of the Conference. 

2. Miss. MARTIN (Legal Secretary) read out corrections to 
paragraphs 3, 5~ 7, 9, ll~ 56~ 65, 93 and 155 of the draft report. 

3. The CHAIRMAN, replying to a question by Mr. BRECKENRIDGE 
(Sri Lanka), said that all the modifications and corrections made 
to the draft report would be issued as printed corrigenda. 

4. Mr. HUSSAIN (Pakistan), supported by Mr. DIXIT (India), 
proposed that the Committee should consider the draft report as a 
whole rather than paragraph by paragraph~ in order to save time. 

It was so agreed. 

5. Hr. BOBYLEV (Union of Soviet Socialist Republics) said that 
he would submit certain technical corrections to the Russian text 
to the Secretariat in writing. 

6. Mr. LUNET (France) considered that paragraph 75 of the report 
was not entirely accurate. since the amendment to which it referred 
concerned the substance rather than the style of Article 84, 
paragraph 2. 
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7. Mr. de ICAZA (Mexico), Rapporteur, said that paragraph 75 was 
identical with paragraph 14 of the report of Working Group C 
(CDDH/I/350/Rev.1);. which had already been adopted by the Committee. 

8. Mr. FREELAND (United Kingdom) said that the words ;'of the 
Conventions li should be inserted after the words ?1made the provisions" 
in the first sentence of paragraph 40. 

9. Mr. de ICAZA (Mexico); Rapporteur" concurred. 

The draft report of Committee I (CDDH/I/381) as a whole, 
as amended, was adopted. 

CLOSURE OF THE SESSION 

10. After the usual exchange of courtesies, the CHAIRMAN announced 
that Committee I had completed its work at the fourth session of 
the Conference. 

The meeting rose at 10.45 a.m. 
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