T3 World Financial Center; Room 400

~ George S. Canellos :
Attorney for Plaintiff - . . i~
SECURITIES AND EXCHANGE COMIVIISS

New York Reglonal Office - . o

. New York, NY 10281-1022. ;
' (212) 336-0589 (Fischer) - | i
- Email: ﬁscherh@sec gov- Y

- UNITED STATES DISTRICT COURT
‘SOUTHERN DISTRICT OF NEW YORK

"~ SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, =~ :  10Ci.
-againSt—.
" JOSE O. VIANNA, JR.,
Defendant, and - o
S - COMPLAINT .
CRESWELL EQUITIES, INC.

Relief Defendant.

Plaintiff Secmities and Ekchange Commission (“Commission”), for.its Complaint against |
_ defendant J ose O. Vianna, Ir. (“Vianna”) and relief defendanf'CrGSWCil Equities, Inc.
I(“Creswell”), all-eges: |

i. This case arises from a fraudulent seheme orche'stra'tedr'b).f Viaima, a former broker -
‘at aNew York brokerage firm named Max1m Group LLC (“Maxnn ), to divert-dozen.s of |
profitable trades from one of his customers a large mstltutlonal 1nvestor referred to herein as

“Customer A,” to another of hJS' customers, Creswell", and the_'reby rrusappr()'pxiate mllli'ons of -



B dqllé.rs of CuS’fomer‘A’s asééts for the_béﬁeﬁt of Cre$well. Via;ma'can'iéd out this schemé in.
- ""Viélé;tiOﬁf_t)jf his ﬁducia‘ry.duties io'Custémer A i)y mainiﬁulatiﬁg Ma.xim’.svorder e_:nhy system and
. falsifyiﬁg the r.epor.(.is-lgf pfder;s to ﬁu;chase-aﬁd sé]I secﬁri'tie‘s(that_he_ekécutéd on bél;alf of - |
..Cﬁétomer A and Cr'eswéll._ ’ - |
| '2,‘ g At least 57 times between July 2007 and March 2008, Vianna ;irﬁuiténeously
L -éntéred_or_dérs in the accounts ":of_ . Cﬁétom’er_ A aﬁd Creswell to trade the sa:né_';ﬁnounté of tﬁe_ -
| .same s_fd_ck._ Each _time', "he placed. é bﬁy '6r‘dér_l in-one custofnef;s account @d a'seil o.rde‘rv in the
R bther customer’s account. Every time tﬁe market md.ved_. to make Customer A’s trade proﬁtéble :
ar;d Cfé_sv@ll’s trade u_nprbﬁtable, Via:nna_ ir_npropérly ﬁﬁsused his access to Maxim’s order '
management systém to diver‘t. Customer A’s prdﬁtable trade to Cfeswell and Creswell’s
: .unproﬁtablle.trade to Cﬁsto‘mer A by changing Méxim’s records to inaccurately reflect the
account fdr which the orderé were enteréd. However, Wheﬁ the Iharket moved so that Creswell’s
| trzide was proﬁtéble and Customer A’s unprlqﬁtabl‘c,r_Vianna let the tfédeé remain as originall)./
-entered. |
| 3. .The effect of this schéme was to transfér all trading riék from Creswell to
- Customer A, since Cresweil profited whether the stock price §vent ﬁp or down. Creswé]l réaliz’ed |
over $3.3 m_ill__ibn' in préﬁts froﬁi _tr'adeé in its ngim acpounf that were executed against a

: co.rrespon_ding trade in Customer A’s account.

VIOLATIONS
4, Based on ._th'e conduct allegéd in this Complaint, Vianna is liable for violations of
‘Section 17(a) of the Securities Act of 1933 (“Securities Act”), 15 US.C. § 77q(a), and Section
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1_0('b)bc_.>fthe Securities Exchange 'Act of 1934 (“Exchange Aét”), 1_5.U.S'.C. §§. 78j(15),'ahd Rule
. 10b-5 thefeu_ﬁder, 17 _C;F.R. § 240.10b-5; and for aiding-and abetting Méxiih’s ﬁolatio_ns of

S;aCti(Sh 17(a) of thé EXGha.;.lge‘. Act, 15 US.C. § 78q(a), and Rule 1723 theieuﬁdcr; 17CFR.§
2401723, | - o | o

JURISDICTION AND VENUE

: 5 | _'I"he .,C.‘dr'nm'i‘s.sion brinés this action pur_suarll‘t't.o thé authority coniferred ﬁp_on 1tby : 7
' S_ecfion ZO(b) of the Séc_ﬁﬁﬁes Act, 15 U..S.C.. § 77t(b), _and Séction 21‘(d)ipf. thé Exchange Act,
15 | USC § 78u(cb, ‘seeki_ng'perm‘anently to enj oin 'Vianna‘ from engaging in the acts-,‘ practices
and courses of business alleged herein. | | |

_ 6 Tﬁe Commission also seeks a final Judgment requiring VAia.nna to di‘sgorge:ill-
: g'ott"_en'- gainé, if any, v;/ith prejudgxnent ir'itérest theréon,_.‘ and to pay civil money pénalties pﬁrsﬁant
to Seciion 20(d) of the Securities Act, 15 U.S.C. § 77t(d); and Section 21(d)(3) of the Exchange
Act, 15 U.S.C. § 78u(d)(3).

7. | ‘The Cémmis_sion seeks a final judgménf requiriﬁg Cr’esw_ell, as relief defendant, to
| ~ disgorge the amount by Which it was mj ustly énriched asa résult of Vianna’é unlawful conduct,
pli_lé_ prejudgment intereét thereon. The C'om_mission_ also seeks an asset frecze against Creswell
in order to preserve assets for ultimate disgorgement. - | |

A 8..‘ , | This "Court has jurisdiction over this action pﬁSumt t6 Sections 20(d) lz.ind:22(a) of
the .Secux_'iti'esv Act; 15 _U;S.C. §§ 77t(d) and 77v(a), and S_ec't'i'(')ns.Zl(d) and 27 of the Exchange

Act, 15 U.S.C. § 78u(d) and 78aa.




_9. - Venuc 1S proper in the Southern Dlstnct of New York pursiant to Sectlon 22(a) of
'the Secuntles Act, 15 U S C. § 77v(a) and Sectlon 27 of the Exchange Act,15U.S.C. § 78aa
: ‘- Certaln of the transactions, acts pract1ces and courses of busmess constltutmg the violations
. alle‘géd hetein ,oc_curred in the Southerrt District of New York, i'nclt_lding, aﬁtong other tlﬁngs, '

Vianna’s frandulent activity conducted in Maxim’s offices located in this district.

'DEFENDANT AND RELIEF DEFENDAN_T
. .,1'0. | E Vicnné, age '38,_is a resi_derit-of New.Yotkt’Ctty. Vianna was éschiatéd with
Maxnn from October 2002 until his tefminétion by Maxnn on April' 3,2008. Since May:30? o
_ -2008, Viaima has been associated with ancthcr-re’gistere(i broker-deztler. Prior to joining Maxun, '
_‘Vi‘anna was employed as a registered r_é;trcséntattivel ofa nurhber of broker-dealers in New York. -
11 Cteswell is a British Virgin Islands corporation with an office in Gencve't, ,
_ Switzerlandt ;Duﬁng the periotl relcvant'to t.his complaint, Creswell mainta_incd and continues to

" maintain accounts with broker—dea_lersin the Southern District of New York.

OTHER RELEVANT PARTIES

12,  Maxim Gr_oup, LLC, is a New _Yotk limited liability company headqﬁarteted n
New Yoﬂ; City. Maxim was inco‘rporate‘d in April 2002 and has bech registercd with the
: Corhmissio_n as a broker-dealer siﬁcé Septemcer_'2002. |
| 13. Customer A is a Spanish barik. |
14.  Employee A is a.citizen and resi_dent of Spain. Employee A was, duiirtg thc-

- relevant period, a portfolio manager employed by. Customer A in Customer A’s offices in



- Madrid, Sbain. E'xh.plo'yee A was reéponsiblé'for tradihg securities ih-Customef A’s proprietary
- ‘. 'tfading ac;counté, i’ncludin’g Cusgomer A’S_ Max1m account. | ‘_Cust'oni.er A té@hﬁted Empléyeé
' A’s eﬁlbloyn;enf in March 2008 for poof peffo'nnénce._-'-. | |

15, In Octt)ber'2003,_'Cu.stome'r'.A opened an account with Vianna at Maxim to engage

' inproprietary trading. Vianna was the registered representative for the Customer A account.

' 'Em‘ployeé A had é.uthbrity to-trgde_the account.

16. At the end of Apﬁl 2067‘, Eniployee. A referred Creswell toYiarﬁa at Maxim.
Creswell opened a Maxun account on J Vun6720_, 2007. Vianna was the registered reptesenfative
for the Créswell account.

17.  Creswell gave Employee A discretion to direct trading in its Maxim account and
.paid Employee A a fee for doing so. Although Viénna knew that Employee A was direéting '
.'tr_ading 1n the _Créswell account, Vi_aﬁna did not infbfm Maxim of this fact. |

18. Starting‘in July 2007 and continuing until March 2008, acting _in concert.with
Employee A, Vianna carried oﬁt a fraudulent sqhgme to divert trading profits from Customer A
to Creswell. |

- 19. .in at least_ 57 Qccasions during that period, Vianna entered simul_taneoué orders in
 the Customer A and Creswell accounts to trade the same number of shares of the same .‘stock. In
each instance, Vianna entered an o_rder to buy the stock for th§ éccount o_f one custom_er_ and
entered aﬁ order to sell fhe stock for the.accoﬁnt- of the other customér.

- 20. - The correspoﬁding orders were for blocks of stock, ranging from 2_(.),000.’(0
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3 io,ooo' shares. -
| | 21 _ ' In each_-ins'ta.nc'e,_ Makihi eXchtd:d 'thé coneéponding o_rders at the same price.
' 22 “ | In 28 of .Lhé 57 insta;nces!inﬂ Wthh V_iannzi eﬁteréd cor_responding 6;der% for the o
Cl;sfome;r A.and Creswel.ll aC.COLmtSI, thé m_arkét mo\}ed sobt.hat_—_ Custonief A’s 'u"é(ie‘wa-s-pr(')ﬁtable |
la_n’d erSwell’s trade was unbtoﬁtable. I_n eé@h_ such inétance, Viariné .imprc;per‘lyl_ mi_sﬁ_sed' his.
. éépéss_to Max_im’s_,’qrde/rjmgnggement_ -syéfem to changethe identity of ﬂie cuétc#rﬁer on each |
,_or'der.s_o'tha't tﬁe pro'ﬁtabie trade was al-léc._'c.lte(-l‘.tb _Cresw¢11’§ aécouﬁi aﬁd the ﬁnproﬁtz;bie trade
was allocated to Cuétomer A’s account. In di)ing so, Vianna caused Maxim’s reCofds to |
' irmc¢urétel§ :eﬂéct the account for which various orders were entered and transactions effected.
23. For example, onlJ uly 17, .2007_ at 10:19 a.in., Vianna entered a market‘ §rder for
t_ﬁe C{eswéll- account fo seli 6‘0,00'0 shares of Novellﬁ‘s .Systems Inc. (“NVLS”) and entered a |
'm;irket ordér to bﬁy 60,000 .sﬁares éf NVLS for the Customer A account. At_lle:ZO am., thes¢
5 ordéfs were executed by Maxim at $3.2.36 per share. _Fqllowihg fhe execuﬁlén of fhése orders, the
pﬂcé of NVLS rose, generating.umealized trading _préﬁts for Customer A énd unrealized trading
ldéses for .'Cre_swell. At 1:37 p‘.m., Vianna entered a new order to sell 60;000'§hareé of NVLS for
Creswell’s account. This cv)rde'r was executed at 1 :42 pm at $32.94 per sh_are: At 1::-52 pm,
Viamiaaccéssed Maxim’s order management systém an(i "s'witc.hed the cﬁstomer'a_ccounts on the
| original orders that had been entered at 10 19 a.m., so that Creswell became the‘ buyer of 60',_000 .
. shares of NVLS -.;:lt $32.36 per share and_ Custdm_ér A fhesellér. Following the Switch, CreSWell
was a b‘uy‘er of _.6-(),000 NVLS at $32.36 per share and a seller of those shares af $32._94-_p.er sharé, | '
' realizing trading proﬁté of almost $32,000. _Cﬁstor,rier A, on the other hand, became a seller of o
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" NVLS ata price loyver than the then current market price.
_‘2A4'. . Snmlarly, at 8:56 a. m. on November 20 2007 Vranna entered a hrmt order for
B __ -Creswell s account to buy 100 000 shares of Freddie Mac ¢ ‘FRE”) at $30 80 per share and then
1mmed1ately entered a llmlt order for Customer A’s account to sell the same number of shares of
| FRE at the same pnce Maxim executed both orders at $3O 80 per. share the hmlt price. |
' .'-Followmg executron of the orders the pnce of FRE dechned generatmg unreahzed losses for
: Creswell._r At _9:19 a._m., Vla_nna en‘tered_ an order i m Creswell’s account to buy another 100,000
shares of FRE at the market pn'ce.. Maxim executed this order at $28_.9§ per share. The price of -
FRE continued to decline,_'and at9 ;2‘5--a.m; Vianna entered another order in _Creswe,ll"s account to
buy 100,000 shares of FRE, which was executed at $27.07 per share. Minutes ]ater, Vranna
" accessed Maxim’s_order entry system and realtocated Creswell’s purcha.‘s_'e's of 100,000 FRE at
$30.80 and 100,000 FRE at $28.99 to Customer A"saccount and 'reallocated Custo_mer_ A’s sale
of 100,000 FRE at $30.80 to Creswell’s account The net result of these trades was that Creswell
sold 100 000 shares of FRE at $30.80 and bought 100 000 shares of FRE at $27 07 fora proﬁt of
~over $367,000. Customer A bought 200,000 shares of FRE at above the then current market
- price. - :
25. Another example is Vianna’s entry,.on March 3, 2008 at 9:33 am., of a market
order in Creswell’s account to buy 30 000 shares of Apple Inc (“AAPL”) and a market order in
Customer A’s account to se11 30,000 shares of AAPL. B_oth orders were executed at $125.37 per "
shar'e.‘ The market price of AAPL declined, resulting in unrealized losses_ for -Cr..e_SWell. At 9:4.16‘

a.m., Creswell purchased 30,000 shares of AAPL in its account at ano'ther'broker-_dealer for



| :-$l2l’5;68 P.er.share.r 'Within'minutes of Creswell’s'purchase at. the'. Other hroker dealer Vianna -
o accessed Maxim s order management systern and reallocated Creswell s purchase 0f 30,000
AAPL at $125 3710 Customer A and reallocated Customer A’s sale of 30, ooo AAPL at that -
= | pnce to Creswell ‘The net result of these trades was that Creswell bought 30 OOO shares of
AAPL at $123 68 and sold 30 000 shares at $l25 37, fora proﬁt of over $45,000. Customer A
- :_purchased 30'000 shares of AAPL at $125.37 above the thencurrent- market price. . |
26. _' The pattem repeated itself until March 2008, when Employee A was termmated
'.by Customer A. |
27. : In' 29 of the 57 instances in which Vianna entered corresponding orders for the
' -CustOmer A and Creswell accounts, the market moved so that Creswell’-s original trade was
‘ proﬁtable_ and Customer A"s original trade was-unproﬁtable; : In each such instance, Vianna
E allowed the orders to remain as they originally had been entered.
- 28 ‘Vianna entered the corresponding orders in the Creswell and Customer A
| accounts:' with the intention of misusing his access to Maxim’s order management system to
~ switch the account-allocations_ for the original ordérs when the market moved against Creswell
' and in favor of Customer A. Vianna’s purpose was to'transfer all trading risk from Creswell to
Customer A, so that Creswell would proﬁt no matter which way the market moved.
29 Creswell S correspondmg trades w1th Customer A generated net profits of over
' .'$3 3 milhon for Creswell.
_ 30 Vianna recewed ill-gotten gains_throu'gh the fraudulent scheme, including_ at least

- $125,000 in commissions paid to him with respect to_the' corresponding trades in the Customer A



“and Creswell accounts.

FIRST CLAIM FOR RELIEF

Violatlons of Sectlon 17(a) of the Securitles Act
- v lanna)

31 The .Cor.nrmsswnsrealleges and incorporates naragraphs 1 through 30 by reference _
- as if fully set forth herem | |
- : 32 The shares of common stock traded in the Creswell and Custorner A accounts are
§ .vSGCU-I‘ltleS w1th1n the meamng of Sectlon 2(1) of the Securrtles Act, 15 U S.C. § 77b(1), and
| | _Section 3(a)(10) ofthe Exchange Act, 15 U.S.C. § 78¢(a)(10).
33‘. . Vianna, dlrectly or 1nd1rect1y, smgly or in concert, in the offer. and sale of

s.ecnritie_s,-._ .b'y the use of the means or 1nstrurne'nts of transportation or commumcatio'n 1n_ |
| interstate cornmerce, or by the use of the;..rnail‘s, (a) has. emplo)ied, 1s employiné, or is ahout to
_ .ermp_loy, devices, schemes, or arti_ﬁ.'ces to‘ d'efrraud; (b) has obtained money or'property~by means
of, or has otherwise made untrue statements of material fact, or has oinitted to state Inaterial facts
‘necessary in order to make stateinents inade, in light of the circumstances under which_ they were '
made, not misleading; and/or (c) has _enga.ged,. is engaging, or is about to engage in transactions,
practiCes, lor.coursesiof business .which operate, operated, or would operate as a fraud or deceit
~ upon the purchasers.of securities. | |

- 34. | By reason of the foregoing, Vianna, singly or in concert, directly or'indirectly, has-
violated, is violating, and.unl'es's enjoined will again' violate; Section 17(a) of the Securities Act,

15U.8.C. § 77q(a).



SECOND CLAIM FOR RELIEF

Violations of s'ec_tioh 10(b) of the Exchange Act and Rule 10b-5 .
- -~ (Vianma) R

35 'Paragrai)hg 1 thrdugh 34 are hereby realleged and iflcorpdrated.b); refeférl-ce;
36.  Vianna, directly and indircctly,' singly.of in-.conc_ert, _l%nc)vﬁﬁgly dr reqklevssly.',' in
' cb_nneétic')n with th_é im_rchase:and .sale of secuﬁties, by use Qf 'tﬁ_e means'am.i _instfuinentélitieS of |
' intersfﬁte c.on.l_m-erc-ie,. or of the. méils, of o.f the facilities of a national se_cﬁﬁﬁés eﬁ_changéf- ( a)has
. em'ployéd, is employing, or 1s about to employ, devicés, schemes, or artilﬁ‘ces to deﬁaud; (b) has
madc, 1s making, or 1s ab’ou"[ to mak_e uritrue statements o‘f.vmaterial fact, or hés omitted, is -
omittiﬁg_, 'or is about fo omit to state material facts necessary in order to maké statements made,
in li ght of the ciréumstances under which tﬁé'};'were made, not nﬁsléad'iﬁg; and/or (c) haé
eﬁgaged, is engaging, or is about to engage in acts, pfaclices, or coursé:s of business which
‘operate or w'01'11d'operate as a fraud or deceit upbn othef persons.
37. .By reason of the foregoing, Vianna, direcﬂy or indirgctly, singly or in cbncert,_ haé

violated, is Vioiating, and unless enj oiﬁed will again violate, Sectio'n 10(5) of the Exchange Act,
15 U.S.C. § 78j(b), and Rule 10b-5, 17 CF.R. §240.10b;5.

- THIRD CLAIM FOR RELIEF |

. Aiding and Abetting Violations of Section 17(a) ofl'the
Exchange Act and Rule 17a-3 =
: (Vianna) '
- 38, 'Péragraphs 1 through 37 are hereby realleged and irico'rbdréted by reference.

-39, Among other things, Vianna altered information in Maxim’s order management
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system. so that Max-i'm’-s records inco;rectly iden'tiﬁed the customers placihg the_cofrespondjng '-
: ordets descr.-'ibed‘ahove ' Accordingly,' Vianna cau'sed and knowihgiy pro‘v'ided»s'ubstantial
: .ass1$tance to Maxim’s violations of Sectlon 17(a) of the Exchange Act, 15 U S.C. § 78q(a) and
~ Rule 17a-3 thereunder 17 C.FR. § 240 17a—3 which reqmred MaJum to make and keep current,l '
. _. 'among other thmgs ‘an 1temlzed dally record of all purchases and sales of secuntxes wh1ch |
'. 'show_s “the .account for .Which_ eac_h snch .t;ansactton Was-effe_cted” (Rule 1,7a-3-(a)(1)) and a
N “rhemorandutn _of each brokerage.‘order’; including .“.the acconnt for which entered.” (Rule 17a- "
3(a) | -
40, By reason of the foregoing and Section 20(e) of the Exchange Act, 15'U.S.C. § |
78t{e) ‘V.iann.a aided and abetted the Violation of and unless enjoihed will continue to aid and
'abet the violation of, Section 17(a) of the Exchange Act 15 US.C. §. 78q(a) and Rule17a-3 '
thereunder, 17 C.F. R § 240. 17a-3

FOURTH CLAIM FOR RELIEF

Equltable Relief — Unjust Enrlchment
(Creswell) ' :

41. Paragraphs 1 throdgh 40 are hereby realleged and incoiporated by .referlence.

4‘2.' - Creswell i'eceiyed, directly or indirectly, funds which are the proceeds. o:f the
.unlaw'ful activ_ities alleged herein and to which it has no legitimate claim.

43. Cresweil obtained the ﬁmds as part ofand in hlﬂhetance of the sectnities
:violations a[leged herein and- under cncumstances in which it is not just, equitable, or

- conscionable for it to retain the funds, 'and.accordingly, Creswell has been unjustly enriched by
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o i'llé.gotten gains..
44, 'The-Cemm'iss'.ien is entitled to an order .requ;_iring CresweIl.to disger_ge'these funds -

: plus prejudgment interest thereon

 PRAYERFORRELIEF -~ - R
A WHEREFORE, ‘th'e;Commission respectﬁllﬂly requests-that the _Court: |
: Enter a Fmal Judgment permanently restrammg and enjommg Vianna from v101at1ng
Section 17(a) of the Securities Act, 15 U.S.C. §77q(a) Sectron 10(b) of the Exchange Act, 15
US.C. §§ 78](b) and Rules 10b- 5 thereunder 17 CFR. § 240. 10b- 5 and from ardmg and
abettmg violations of Section 17(a) of the Exchange Act, 15 U S C. § 78q(a) and Rule 17a-3
_ thereunder, 17 CFR.§ 240.17a—3._
| IL
: | Enter e Final Judgment ordering Vianna and Creswell te disgorge their tll-gotten gains,
plus prej udgment interest thereon and enter an order freezing Creswe‘ll’s assets during-the o
‘pen'den-cyv of this action to preserve those assets for ultimate disgorgement;
II1. |
Enter a Final Judgment imposing eivi‘l money penaltiee upon:Vianna_bpursuant to Section
- 20(d) of the Securities Act, 15 U.S.C. § 77¢(d), and Secti'(_):n. 21 td)(3) of the Exchange Act; 15 _‘

"US.C. § 78u(d)(3).
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 Grant su'ch_.other_.aﬁd' ftlxrtllcr_'r'eiief_as' theCourt may deem jus"t'.and'prqpef.' |

- Dated: = March8,2010

" New York, New York

. Of Counsel:
Howard F 1scher
Gerald A. Gross

Eric M. Schmidt

- John Murray

Canellos —
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