49 FR 36032
Published 9/13/84

Statement of Policy; Investigations,
Inspections, and Adjudicatory
Proceedings

On August 5, 1883, the Commission set
forth interim procedures for handling
conflicts between the NRC's
responsibility to disclose information to
adjudicatory boards and parties, and the
NRC's need to protect investigative
material from premature public
disclosure. “Statement of Policy—
Investigations and Adjudicatory
Proceedings,” 48 FR 36358 (August 10,
1883).

Those interim procedures called for
the NRC staff or Office of Investigations
(OI), when it felt disclosure of
information to an adjudicatory board
was required but that unrestricted
disclosure could compromise an
inspection or investigation, to present
the information and its concerns about
disclosure to the board /n camera,
without disclosure of the substance of
the information to the other parties. A
board decision to disclose the
information to the parties was
appealable to the Commission, and the
board was not to order disclosure until
the Commission sddressed the matter.

That Statement of Policy was to
remain in effect until the Commission
received and took action on the
recommendations of an internal NRC
task force established to develop
guidelines for reconciling these conflicts
in individual cases. The Commission in
that Statement also requested public
comments on the propriety and
desirability of ex parte in camera



presentation of information to a board,
and suggestions for any better
alternatives.

The Task Force submitted its report to
the Commission on December 30, 1983.
A copy of that report wiil be placed in
the Commission's Public Document
Room. The Task Force approved the
principles discussed in the
Commission's earlier Statement of
Policy, and made severa)
recommendations intended to define
specifically the responsibilities of the
boards, the staff, and Ol in presenting
disclosure issues for resolution.

The Task Force recommended that the
final Policy Statement explain that full
disclosure of material information to
adjudicatory boards and the parties is
the general rule, but that some conflicts
between the duty to disclose and the
need to protect information will be
inevitable. The Task Force further
recommended that issues regarding
disclosure to the parties be initially
determined by the adjudicatory boards
with provision for expedited appellate
review, and that procedures for the
resolution of such conflicts be
established by rule. Finally, the Task
Force suggested that existing board
notification procedures should remain
unaffected by the Policy Statement, and
that those procedures and Commission
guidelines for disclosure of information
concerning investigations and
inspections should apply to all NRC
offices. Those recommendations have
been incorporated in this Statement.

In addition, two comments were
submitted by members of the public.

One commenter stated that the
withholding of information from public
disclosure should be confined to the
minimum essential to avoid
compromising enforcement actions, and
that appropriate representatives of each
party should be aliowed to participate
under suitable protective orders in any
in camenra proceeding except in the most
exceptional cases.

The other commenter meintained that
an in camera presentation to the board
with only one party present is
undesirable and violates the ex parte
rule. That commenter suggested an
alternative of having the attorneys or
suthorized representatives of parties
who have signed a protective agreement
present at any in camero presentation,
with appropriate sanctions for violating
the protective agreement.?

‘The Commission, after considering
these comments and the report of the
Task Force, has decided that it would be
appropriate, in order to better explain
the Commission's policy in this area, to

3 Both comments also lqﬁdcd mﬂm
regarding matters beyond the scope cy
Sistement, which is concerned only with
sstablishing & procedure to bandle conflicts
between the duty to disclose information to the
boards and parties and the need to protect that
information. For instancs, one suggestion was that
the NRC impose & more stringent standard in

deciding s board
notification. Another recommended that the NRC
improve the quality of its investigations.

provide the following explanation of the
conflict between the duty to disclose
investigation or inspection information
to the boards and parties and the need
to protect that information:

All parties in NRC adjudicatory
:.roceedingl. including the NRC staff,

ve 8 duty to disclose to the boards

and other parties all new information

they acquire which is considered
material and relevant to any issue in
controversy in the proceeding. Such
disclosure is required to allow full
resolution of all issues in the proceeding.
The Commission expects all NRC offices
to utilize procedures which will assure
prompt and !%-ppri_ute sction to fulfill
this responsibility.

However, the Commission recognizes
that there may be conflicts between this
responsibility to provide the boards and
parties with information and an
investigating or inspecting office's need
to avoid public disclosure for either or
both of two reasons: (1) To avoid
compromising an ongoing investigation
or inspection; and (2) to protect
confidential sources. The importance of
protecting information for either of these
reasons can in appropriste
circumstances be as great as the
importance of disclosing the information
to the boards and parties.

With regard 1o the first reason,
svoiding compromise of an investigation
or inspection, it is important 1o informed
licensing decisions that NRC inspections
and investigations are conducted so that
all relevant information is gathered for
appropriste evaluation. Release of
investigative material to the subject of
an investigation before the completion
of the investigation could adversely
affect the NRC's ability to complete that
investigation fully and adequately. The
subject, upon discoving what evidence
the NRC had already acquired and the
direction being taken by the NRC
investigation, might attempt to alter or
limit the direction or the nature or
svailability of further statements or
evidence, and prevent NRC from
leerning the facts. The failure to
ascertain all relevant facts could itself
result in the NRC making an uninformed
licensing decision. However, the need to
protect information developed in
investigations or inspections usvally
ends once the investigation or
inspection is completed and evaluated
for possible enforcement action.

The second reason for not disclosing
investigative material—to protect
confidential sources—has a different
basis. Individuals sometimes present
safety concerns to the NRC only after
being assured that their individual
identity wil} be kept confidential. This
desire for confidentially may arise for a
number of reasons, including the
possibility of harassment and
retalistion. Confidential sources are a
valuable asset to NRC inspections and
investigations. Releasing names to the
parties in an adjudication afier
promising confidentially to sources

would be detrimental to the NRC's
overall inspection and investigation
activities because other individuals may
be reluctant to bring information to the
NRC. However, the need to protect
confidential sources does not end when
the investigation or inspection is
completed and evaluated for possible
enforcement action.

By this Policy Statement, the

ission is not attempting to resolve
the conflict that may arise in each cese
between the duty to disclose
information to the boards and parties
and the need to protect that information
or its source. The resolution of actual
conflicts must be decided on the merits
of each individual case. However. the
Commission does note that as a general
rule it favors full disclosure to the
boards and parties, that informetion
should be protecied only when
necessary, and that any limits on
disclosure to the parties should be
limited in'both scope and duration to the
minimum necessary to achieve the
purposes of the non-disclosure policy.

The purpose of this Policy Statement
is to establish a procedure by which the
conflicts can be resolved. The Policy
Statement takes over once a
determination has been made, under
established board notification
procedures, that information should be
disclosed to the boards end public, but
OI or staff believes that the information
should be protected. In those cases the
Commission has decided that the only
workable solution to protect both
interests is to provide for an in camera
presentation to the board by the NRC
staff or Ol, with no party present. Any
other procedure could defeat the
purpose of non-disclosure and might
actually inhibit the acquisition of
information critical to decisions.
Allowing the other parties or their
representatives to be present in al!
cases, even under a protective order,
could breach promises of confidentiality
or allow the subject of an investigation
to prematurely acquire information
about the investigation. We note in this
regard the difficulties of attempting to
prevent a party’s representative from
talking to his client about the relevance
of the information and how to respond
to it, even under a protective order.

The Commission believes that the
boards, using the procedures established
in this Policy Statement, can resolve
most potential disclosure conflicts once
they have been advised of the naturs of
the information involved, the status of
the inspection or investigation, and the
projected time for its completion. In
many of the cases when the procedures
in this Policy Statement are triggered by
a concern for premature public
disclosure, it may be possible for boerds
to provide for the timely consideration
of relevant matters derived from
investigations and inspections through
the deferral or rescheduling of issues for
hearing. In other instances, the boards
may be able to resolve the conflict by
placing limitations on the scope of



disclosure 1o the parties, or by using
protective orders.

The Commission wishes to emphasize
that these procedures do not abrogate
the well-established principle of
administrative law that a board may not
use ex porte information presented in
‘can aking licensing decisions.
These procedures are designed to allow
the boards to determine the relevance of
material to the adjudication, and
whether that information must be
disclosed to the parties, and, if
disclosure is required, to provide &
mechanism for case management both
to protect investigations and inspections
and to allow for ihe timely provision of
material and relevant information to the
parties. As such these procedures are
analogous to the procedures for
resolving disputes regarding discovery,
see, e.g. 10 CFR 2.740(c), and do not
violate the prohibition in 10 CFR 2.780
sgainst ex parte discussion of
substantive matters at issue.

In accord with the above discussion.
the Commission has decided that the

10 be followed. where there
is a conflict between the need for
disclosure to the board and parties and
the need to protect an investigation or
inspection, will include in camera
presentations by the staff or Ol
However, because this procedure
represents a departure from normeal
Commission procedure, it is the
Commission's view that the decision
should be implemented by rulemsking.
Accordingly, the Commission directs the
NRC staff to commence a rulemaking on
the matter.

Until completion of the rulemaking,
the following will control the procedures
to be followed in resolving conflicts
between the duty to disclose to boards
and the need to protect information
developed in investigation or inspection:

1. Established board notification
procedures should be used by staff or OI
to determine whether information in
their possession is potentially relevant
and material to a pending adjudicatory
proceeding.® The general rule is that all
information warranting disclosure to the
boards and parties, including
information that is the subject of
ongoing investigations or inspections,
should be disclosed, except as provided
herein.

2. When staff or Ol believes that it
has a duty in a particular case to
provide an adjudicatory board with
information concerning an inspection or
investigation, or when a board requests
such information. staff or Ol should
provide the information to the board and
parities unless it believes that
unrestricted disclosure would prejudice
an ongoing inspection or investigation,
or reveal confidential sources. If staff or

» While this Slatement refers only to stafl and Ol
who are the organizations principally involved. the
stetement will apply to any other offices of the
Commission which may have the problem

Ol believes unrestricted disclosure
would have these adverse results, it
should propose to the board and parties
that the information be disclosed under
suitable protective orders and other
restrictions, unless such restricted
disclosure would also defeat the
purpose behind non-disclosure. If staff
or Ol believes that any disclosure,
however restricted, would defeet the
pwpose behind non-disclosure, it shall
provide the board with an explanation
of the baasis of its cor:cern about
disclosure and present the information
to the board, in camera, without other
parties present. A verbatim transcript of
the in camerc Eroceedins will be made.®

All parties should be advised by the
board of the conduct and purpose of the
in comera proceeding but should not be
informed of the substance of the
information presented. If, after such in
camera presentation, 8 board finds that
disclosure to other parties under
protective order or otherwise is required
(e.g., withholding information may
prejudice one or more parties or
jeopardize timely completion of the
proceedings, or the board disagrees that
release will prejudice the investigation),
it shall notify staff or OI of its intent to
order disclosure, specifying the
information to be provided, the terms of
any protective order proposed, and the’
basis for its conclusion that prompt
disclosure is required. The staff or Ol
shall provide the board withina
reasonable period of time, to be set by
the board, a statement of objections or
concurrence. If the board disagrees with
any objection and the disagreement
cannot be resolved, the board shall
promptly certify the record of the in
camera proceeding to the Commission
for resolution of the disclosure dispute,
and so inform the other parties. Any
licensing board decision to order
disclosure of the identify of a
confidential source shall be certified to
the Commission for review regardless of
whether Ol and staff concur in the
disclosure.¢ The board's decision shall
be stayed pending a Commission
decision. The record before the
Commission shall consist of the
transcript, the board's Notice of Intent to
require disclosure and the objections of
Staff or OI. Staff or Ol may file a brief
with the Commission within ten days of
filing a statement of objections with the
board. The record before the
Commission, including staff or Ol's
brief, shall be kept in camera to the
extent necessary to protect the purposes
of non-disclosure.

‘The Commission recognizes that no
other party may be in a position
effectively to respond to staff or Ol's
brief because the proceedings have been

® Nothing in this Statement prohibits staff on OI
from sharing information.

* The Commission has decided to review any
icensing board decisi dering disc} of the
identify of a confidential source b of the
importance to the Commission’s inspection and
i igati of ng the identity of

1 4

confidential sources.

conducted in camera. However, in those
cases where another party feels that it is
in a position to file a brief, it may do so
within seven days after staff or O] files
fts brief with the Commission.

3. Staff or Ol shall notify the board
and, as appropriate, the Commission, if
the objection to disclosure to the parties
of previously withheld information, or
any portion of it, is withdrawn. Unless
the Commission has directed otherwise,
such information—with the exception of
the identities of confidential sources—
may then be disclosed without further

‘Commission order.

4. When a board or the Commission
determines that information concerning
s pending investigation or inspection
should not be disclosed to the parties,
the record of any in camera proceeding
conducted shall be deemed sealed
pending further order. That record will
be ordered included in the public record
of the adjudicatory proceeding upon
completion of the inspection or
investigation, or upon public disclosure
of the information involved, whichever
is earlier, subject to any privileges that
may validly be claimed under the
Commission's regulations, including
protection of the identify of a
confidential source. Only the
Commission can order release of the
identify of a confidential source.

Dated at Washington, D.C. this 7th day of
September, 1964.

Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission.



	
	
	

