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10.5. CONSUMER PRODUCT SAFETY COMMISSION
‘ WASHINGTON, D.C. 20207

September 12, 1978

Mr. Edward F. Kearmey

Executive Director

National Committee on Uniform
Traffic Laws and Ordinances

- 1776 Massachusetts Ave., N.W.

Washington, D.C. 20036

Dear Mr. Kearnmey:

This responds to your January 24, 1978 letter to
William Kitzes of the Commission's Cffice of Program Manage-
ment concerning proposed changes in the Uniform Vehicle
Code. You have asked for the Commission’'s views on these
-changes, which concern reflectivity and braking requirements
for sidewalk bicycles and which have been recommended by

some bicycle manufacturers. LT LT
- kA

- T
The Commission's general policy is to have states and
localities determine initially the preemptive effects of the
Commission's statutes and regulations on state and local
requirements. However, your letter raises some issues of
broad applicability that the Commission has decided to
consider, and we hope that the discussion below will prove

- helpful to you. :

As you know, the Commission's bicycle regulations (16
CFR 1500.18(a) (12) arc 16 CFR Part 1512) establish many
different requirements for sidewalk and other types of
bicycles. According to section 18(b) of the Federal Hazardous
Substances Act (FHSA, as amended by the Consumer Product
Safety Commission Improvements Act of 1976, Pub. L. 94-284),
states and localities are prohibited from establishing or
continuing in effect any non-identical requirement applicable
to bicycles that is designed to protect against the same
risk of injury that the Commission's bicycle regulations
were,estéhlishgd to protect against. '

- L] [ e .
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Mr. Edward F. Kearney
Executive Director
Page -2-

A number of the provisions in your existing model code
are not identical to the Commission's bicycle requirements.
(We have looked only at the provisions which were attached
to your letter and which are the subject of the proposed
changes.) In particular, the reflectivity and braking
requirements contained in your model code differ from the
Commission's requirements (compare UVC §§ 12-703 and 704

with 16 CFR 1512.16 and compare UVC § 12-706 with 16 CFR

1512.5). We point this out as a potential preemption
problem even though your letter asked only about sidewalk
bicycle preemption.

Your specific question was whether the Commission
agrees with the contention that “states cannot ... require
reflectors or brakes on sidewalk bicycles used on their
highways because the CPSC does not require bicycle makers to

.install them." The Commission's bicycle regulation sets

braking and reflectivity requirements for bicycles, but
specifically exempts sidewalk bicycles from those require-
ments. That decision on sidewalk ‘bicycleg, was based on the
Commission's explicit findings that Such requirements were
not necessary to protect riders of sidewalk bicycles from an
unreasonable risk of injury. :

- The Commission found that sidewalk bicycles "are
intended to be ridden by young children inside the house and
on sidewalks [and] are not meant for use after dark and on

- streets" (40 FR 25485, June 16, 1975). Further, "the

Commission's intention was ... that small bicycles ridden by
very young children inside houses or on sidewalks not be
subject to all requirements applicable to bicycles suitable

for use by older children on streets" (40 FR 25481, June 16,

1975). Based on this assessment of the risk of injury
presented by sidewalk bicycles, the Commission specifically
exempted them from the reflectivity and braking requirements
that are applicable to all other bicycles covered by the
regulation.
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Mr. Edward F. Kearmney
Executive Director
Page -3-

In this situation, the Commission believes that states
are preempted from issuing non-identical braking or reflectivity
requirements for sidewalk bicycles. Since the Commission's
asmnmiz]l A+t Arm AAmPtatrae MA Qrirh oAt ramanta atatae avra nrahihi +ad
LCBU.J.QLLULL CUllita Lilo LIV oulll LTy UuLlLuutlieo, LA LCY alo LJJ.ULL.I.UJ..I.CU
FrAm T eccrtine anv na woll We helieve thatr thic ennecliiceion
e de \JAlD -I-G‘Ju&hlb Giiy o, TS L1 A" S S N e Nt e b N VS —arill e 0T N b s ey AT e W L
is mandated by the statutory language and legislative history
of the FHSA preemption provision.

Please note that the Commission has approved this
advisory opinion.
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CNTFORY TR AFEIG DAY S AND OBRBINANY IS
RPN A R S A t . , " Lo B
L Jenuaxry 24, 1978
Mr. Bill ¥itzes
Sports @::d Lecreation
Crorsumer Product Safelty Commission
1750 K Strect, N.W.
Washington, D.C. 20207

Dear Mr. Kitzas:

The National Cor
Vehicle Code and uryg
tial publication, this
motor wvehicle and traf

tec 1s responsible for r
its adopting by the stat
auc“m'nt has servad as
fic laws in the United Sta

Naturally, the Uniform Vehicle Code contain
visiouns relatad to bicycles and their use.

Proposed changes in our Uniform Vehicle Codz
one of six subcominittees. Encloszd is a copy of

[a¥s)
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the basis for ;-

cvising the Uniform
es. Since it
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tes.

s a number of pro-

2 are conside
the Agenda

d by

To }DL.

used by our Subcommiitee on Operations when it meets in Chicago on

February 22-24, 197

8.

We would like to know the Commission's views on item 47 (page 77)
relating to "Bicycle Lav Conflicts." Some bicycie manufacturers con-
tend that the states cannot, for instance, regui '~ reflectors or
braikes on sidewalk bicycles used on their highw becau:- 2 thes CPSC
Cows not redquire bicynle mwadiers to irstcll them. Dees t? Commiss _on
agree with this contentiocon? T

Sincgr«ly,
) e
\\'\\‘ - in Goah
Edﬁg}a r. Aealheyxx".ﬁ
Executive Director Sk
cc: Bob Reeder \xf

James Hayes

J. Forasxter

John Bacr
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47.

R1DING ON BICYCLE PATHS

Proro=zul: Require bik: paths be "safe" to ucsc.
Propozed bv:  Dennis Roberxtso., Alacka Dzpariment of Public
Stlfety.

Effect of Proposal: Would amend UVC § 11-1205 to read:

c. Wherever a safe and usable vath for
bicycles has been provided adjacent to a road-
way, maintained in safe and usable condition,
bicycle riders shall use such path and shall
not use the roadway.

Reas Stated t~ Suo»ort Proposal: Without altering tli.e
mar: .. to use -1lable bicycle paths and shoulders of
ro. 's, the ame 2nt does attempt to gualify ths mandate

by "requiring" that the paths and shoulders be safe to u
(e.g., freguent driveway intersections produce more driv s
backing across paths without enough concern for pedeztrians
and cyclists, although these same drivers are usually very
cautious about backing into roadways where they may en-
counter more sizeable objects) and be maintainad in a safe
and usable condition (e.g., so that cyclists will not be
required to weave in and out of chunks of chipped pa- ...:nt,
potholes, etc).

Code References: UVC § 11-1205.

Compa~rative Data: See the prior agenda item.

BRICYCT . L.AW CONILICTS

Pro ~sal: Amend the UVC to add provisiocns regarding
bic.le equipment that would avoid conflict with Federal
regulations.

Proposed by: John R. F. Baer, Counsel Zfor Schwinn Ricvcle
Company; Ronald K. Kolins, Counsel for Bicycle Manufacturers
Association of Bmerica, in a letter dated March 14, 1977.




Effect of Provonsl: Weould amend UVC § 12-701 to read:

a. o provision in this chapte
apply to bicycles nor to cquipment for usec
on kicycles excoipt 2o o provisions i
article or unlecs a nrovicien has
specifically applicable to bicycle
equipmont.

b. Nothing her . is int.
nor._sh2ll be constru  as b R
with tha recuirev-nts . £ th
Safety Standord, 16 C.F.R. &
and *ort 1517,

s in this
bzen made
s or their

Would amend UVC ¢ 12-703 to read:

Every bicycle shall be eguipped with
red reflector of a tyze approved by the de-
partment which shall be visible for 600 feet
to the rear when directly in front of lawful

lower beams of head lamps on motor wvehicle.

This recuirement 1011 not
cle having a se neicnt no 1
(25 inches) wit 2 seat h
with the seat ad =2d to i

Would amend § 12-704 to rezd:

Bvery bilcycla when in
descriied in § 12-201 k.11
reflectiv . wateriz)l of suff
reflectivicy to be visibkle
for 600 Zezt when directly 21
lower beams of head lamops o .,
or, in lieu 0% such raflecti with
a lightaed lamp visibles from a
distance of at lzast 500 fe This recuire-
ment shall not apoly to a b le having a
seat height 1~ _moro than 637 - (25 irches)
with the seuai heicht mer .red with the seat
adjusted to its tighest 'sition.

Would amend UVC § 12-706 to read:

Every hicycle shall by equipped with @ hrake ar brakes which will enable its driver to stop
the bicyele within 25 fest from a speed of 10 mil< o r hour on dry, bvell clean pavenient

This recui' mant shall n # applv to a bicvcle
L ‘g a « at heizht of less than 560 min (22

3 -:s) with seab heicht adiustod to its lowos

position..
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Traffic Safety Administration (VYTSA) hao instituted a

tr..7fic safety progrem, pursuant te which each stat~ would

entor into an ngrexﬁ,ﬂL with NHT3A to develop and » . intoin

a pedalceycle safety prograa which would reguire p:lulevele
1

Roasons Stated to Supvort Prono:nl: The National Highway

operation to bz in general cenformancz with the UVC's
Rule

s of the Road. Althuough this has not yet kbeeon finalized,
ral s ates have proposed legislation which would adopt
UVC provision..

Several of the C prouvisions are expreazszd in tern
which would reduire the use of certain ecuirment on the

bicycle itself. The states, in adscpting these provisions,
might reword or construe them In such a way as to mandate
cert~in equipment on new bicycles at point of sale Lo thef
consunex. If that hapoans, the bicycle industry will en-
counter some confl:cts because the ﬂqulc" -t provisions

of th2 UVC are difierent from thosz in the Federal Bicycle
Safety lizgulaticns issued by the Co“sumer Prcduct Safety
Commission.

Any state law mandating eguipment which is not identica
to the Consumexr Product S&fsty Comllssion (CPSC) ragu’' «mants
will be preeapted —=- RO s can establisnh roqui
applicatle to bicycle equ iz .ont regulated by C2S
is "identical" Lo the CPIL regu.remrent.

The UVC recuiroments for rear reflectocrs and broiies
are not identical to federal recuiramenits. The Code would
require brakes and reflectors on small silewalk bicycles
hite the CP3C regulztions do not raquire them. Thoereinve

it is ertivno’y likely that tr:are would be federal preaun, .ion,

since the C2SC hing directly sulated in thesz2 two cgulpn.-ont
areas, There may alsn be i :cal preemptior with respect
to the side reflectcos provisicn of the UVC  hough it is

not as clearcutc.

The addition of the mopad sections would resolve the
problem and rescuz the consumaer from potzntial controversy.

Code References: UVC §§ 12-701, 12-703, 12-704 and 12-706.

Comparative Data: While no state has yat adopted provisions
to avoid conflicting with C°C recuirements, several have
adopted laws like UVC §§ 12-211(b) and (£) to avoid conflict
with federal motor vehicle safety -tandards.




In the seven statcs with a definition of bicycle
similar to the 1968 Codo provision, conflict with CPSC
rnqn-;;r'pt~ dces not exisct, In addltion, Naw York

xcludas devices having solid tirss an?d inten’-d fo: use
only cn & sidevialk by pre-tec ,
bicycles designed solely 2s p nicles from the definition
of bicycle. The District o Coluniia defines "sidewalk
bicycle" &s one that is notl designed to be ridden on a
roadway or that has two or meore wheels all of which are
less than 20 inches in diameter.

nt-e chlldren, and Qnio excliudes
R

- ~ L
~

Sve

Stztement by John Forester Concerning This Prcoosal: The
bicycle manufacturers' reguest to cnacga the UVC and State
requirements for bicycle lights, reflectors and brakes to
acree with the so-called "bicycle safety regulation”" oi the
Fedcral Consumer Product Safety Commicssion places the NCUTL
and the = a2te Legislatures in a very difficult position,
Tir2 bas’ Juesti = is very simple: Sheould reguirements for
bicycle .:affic fety equipnent bs r¢ axed to a dangerous
level because a rederal commission wi no cther vshicular
and no traffic or transportation responsibilities, and no
discernible expert knowledge in these area h ssued &

a s, has
regulauﬂon for bicycle design which does not reguir
Tradi tl;nal eguipment and in one czse © rs an

ffars an ineffective
STHhstitute?

The bicycle manufacturers have explicitly rejquested
that some cyclists be allowed to operate without br.ies,
some without eithcor headlﬂvp or rear refl=sctor at night,
and implicitly, thr. _n the specific CPSC precadence reguire-
ment, that all cyclists be allowed to operates at night with
a front reflector instexd I a lamo znd with tiiz rear
roflector (and guite piss Ly the front reflector also)
concezled by baggage or clothing

The brake omission regu2 only to

eCcuias S X
small bicycles called "sidewalx bicvcles". here 1s no
evidence that smnll bicycles reguire no brakinn acti
beyond that produced by the feet, an

that all cyclists operating upon sidevaW”s reyuire brckln
act:on to aveid cars in drlv ways and to control their

entrance onto the roadway a- crosswalks. In addi- n, thex
is no limitaticn, elther legal or practic-l, to tho use of
bicycles named "sidewalk bicycles" upon the roadway in

traffic in the saiae way as cther bicycles.
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However the specific CPSC precedance clause would
require that all larger bicycles be egui: :d with brake
systems which have thb‘l braking effectivity dependent
upon gear ratin. The concept is thit slow bicycles need
only weak brakes, while fast bicycles nead bettar brakes,
Th:. faults of this concept ¢re: On downhills both kinds
of bicycle travel egnally fast; in traffic, both kinds of
bicycles shoulld be cperated with the lower gear ratios
appropriate for weak brakes, but traffic dangers raguire the
ability to stop quick’™ '; no other driver could tell, by

oking at a bicycle while he was driving, whether it whould
have strong cr weak brakes. These faults should be sufficient
to show that the brake request is both dangerous and compli-
cated.

The reflector reQuest comes as the climax of a S5-year
lobbying »1d propacanda campaign hy the manufacturers to hcodwink
t: » public into believing that t: reflector-only system provide:
adequate nighttime safety. Althc "1 a reflector-only system 1is
less effective than the front lam: 22nd rear reflentor system now

required by traffic laws, the bicycle manufactu s argue that sc
many mo» - people will use the reflector-only sy:. = that nighttin
car/bix >llisions will be fewer with the less effective systen
than with ;2 more effective systerm. ITeed’ass to say, this
hypothesis has never been tested, bec  ze the manufacturers

won't bother and those competent to t. t it simply re :se to ridc
into known traffic dangers at night knowing that th.y are
invisible.

We know only that there are no car/bike collision
situations in which the reflector-only system is more
effective than the front 'omp and rear reilector system.
and that in 64% of total (day and night) car/bike colli  =°n
situations the reflector-only system does not reflect t
motorist's headlamp beams back to iis eyss until too lat~
for him t» avoid the collision. Furthermore, the conczaled
rear reflector which cannot be avoided 1f the manufacturers
request is accepted would be totally ineffective in what are
now 23% of total (day and night) collisions. Admittedly,
we do not have car/bike collision data separated by daylight
and darkness, but the proportion of the total collisions
which are adverselv affected )} - the manufacturers' redquest
are so over-helming that w: can only conclude that the
reflector- .7y sy: . «m is r more éanger~-3 than the front
lomp and r & re’' -—ctor system. Therafo , the compliance
increasa would hi-e to be very large to ¢.ercome this handi-
cap.
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T2 manufacturcers have frequently arv d to me that
most cyclists do not intend to opzrate ot nxgnt

be foolish to require lemps for all wii. @ fouw

This 1is a rcd—hﬁ***ng argumont, bacauss at thi
alwny. in the pacst) the Stats Vehicle Codes wnd trhe UVC

reguire llgﬂtb only when opcrating in daxt a~doth

ness, and ot

is no plan to require lights in the dayliglt. The manu-
facturers solution to their own fooli statement of tho2
problem is to refuire all cyclists (C\cuab some who hawve no
requirements at ull) to carry a compromise system both day
and night, a system which is a useless encumbrance during
daylignht and dangerous during darkness In coing this

ange

they, and the CPSC which has been lncompetent as to writa
their propaganda into law, have ignored the rights of these
cyclists who intand to operate sowmetimes at night and
properl: eguip themselves in accerdznce wish present
laws and known sa oty recuirements. They will be opar
i1llegally if the manufacturer's request is acceptad

Possibly, in a statistical sense only, it might be

reasonable to provide an optional system in which cyclists
could choose either the reflector-only system or the front
lamp and reer reflector system. This, given the presen:
lax enfcrcement system, might produce the fewest.righ ime
casualties, but it would impcse an impossible st on
the affic law sys. If some cyclists are all !
oper .e wit o>ut a he amp or & visible rear refleciur a

E
[
night, any motorist hits a cyclist who weuld have h:2d
the right-of-way durir; daylight must ba h

even though he couldn't see the ¢ a
of sezing him. For a first exanple, consideor the motorisk
: =

2 .
who waits at a boulevard stop until he seas no traific
approaching. He starts across the intersection aré having
started moving he sees a cyalisi's refleciors skrilke his
headla. . keams frcit the left at a point about 5 feet in
front ¢£ his front oumper. That's wheroe reflecto. s becoms
visible. For a second example, a moterist driving a2t night
suddenly sees a black shape in the roadway ahead of him,

too close to avoid. 1In both cases under present law th
motorist is free of liability and legal jeopardy, while
under the proposed law the motorist would be fully liable,
both financially and legally.

The problem i1s a very nasty one: tha best solution is
to void the CPSC regulation. Avoiding this situation was



one of my motives in ch~'lenaing the CPSC re

egulation in
ccm.t. Since final ar: nts were he xd on 25 Oct 1270,.
t best immediate octd Tsobe walt wntil the court rondoua
its decision. Since th - ¢: ' was pressurad into admitting
in court that it had had 1o intontis iy of regulating icyvclos
intended for adult use, it is hic citly probhzilz tha: tY> court

will exempt a large class of bicycles frecim the regulation,
including many of thosas regularly us-d at nicht and proserly
equipped for night riding. Since scme will then be reguired
to be properly eguipned in acr-ordance with present laws

when ucsed at night, there wil' be much less reason for others
to be exempt from the same recuirement. Somewhat less
probable, but I guess still more than 50% probable, is the
total voiding of the regulation because oF its numerous
engineering and legal deficiencies, only two of which are
pertinent to this discussion. Then there will bs no problem
at all.

The manufacturers make this request for money alonea.
Their willingness to sacrifice cyclists' lives by degrading
the kr-wn necessary safety requirements shows that very
clear . Their argument to the NCUTLO that theoy are acting

)

in cy. Lists' interests to prevent "confus{in the ¢onsumer
and czich(ing) him in the middle over this controc sy" is
entirely mendacious. The manufacturers caused thL situaticn

by their lobbying of the CPSC for the strenuous ef orts

of confsumers (that 1is, cyclists, the conswuser - of bicyclen),
an'! so far as cyclicts are concerned the rmanufo. _urers

g° 11ld suffer not merely scme financ.a >

pe..rlties appropricte for hecmicide for finarci
Cyclists today are caught in the croszfir
chase the reflector-only system, throw

wish to rida at night they must purchzase

properly positicned rear reflectors. T
among _the hundrads that I know vho travels

the reflecto L"SYSLCﬂ. Converting the CPSC reqguirem
law will throw onto the cyclist the additional burd;n of
car -ing about with him the useless CPSC system in addition --

he won't be allowad to throw it away.

The first possible solution is to void the CPSC
regulation, and as discussed above this is in proces: thrcugh
court action.

Every other solution is far more diffic» 1t and complicated,
because it conccrns not merely the bicycle ¢ ufacturers but



also the cor >licated interaction of th.- Feder
Product Sa ?Ly COMﬂlg&lOR i1ts regulztior S

o]
-
t

1 in the Fzdzral Hazord
co o ard the Consum.:r

Onc reason that thoe reculaticn 7= " 2d is because it wos
made by an appointed commission which has no responsib’lity
or expertis:< in vehicular or t¢ £

: raffic affairs, and whos«
artivity was not expected to imping. 2n thesa fields.
T rcason thot th' s incompetent regulation presents a
r ©lem which cannoui: be ignored is that botlh the Federal
H. ~cdous Substances Act (under which the bicycle regulaticn
wa: 1lssued) and the Foederal Consumer Product Safety Actk
(under which the C2SC usually operatas and could in thnis
case, after a legal revision) reguire that any state require-
ments about & certain hazard be identical to the require-
ment cstablished by the CPSC for the same hazard, and thay
void all cthers. When tho» CPSC racul=+ion came into effect
in May 1976 all requiremo ! i hicle Codes for

bicycle h: 3 and nighttime ovroitacht

theoretic:l v null and voicd.
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This thesis may be disputed. Tha CPSC ccnsi

- d e A l
argued to cyclists tha® no matter hcw bad its Lo
is they may mcdify their bicyvecles to suit thor = £
purchasa., The CPSC has also mede pullic st:, -nts and printed
materials saying Lhiat cyclists chould use lic a2t n’ cht.
Also, the UPS5C's authority is bacz2d upon ths ~tata2

commerce clause of th~ Constit

extends only to bicyc :s in in

a bicycle which has not been i

from the rojyulation -- who ¥nows wirizh i T

hends of the cyclist?) Undor this= 0 _ory the

termination of Fedexra. authority at time of sale to the
-

\/
<

ution, and its legyal auilority

consumar, and initizition of State authority, so that the
Federal pre-emption must cease at ti~: of consumer szle.
Howevazr the other side 1s that the r=zler reguirements ar

to p: ‘tect the consumer, not the per:ca trucking the bicye
from cone state to another, and this can only be effective

1f the effect of the reguirements exiands to the pericd of
use. This may be uncons.itutionally bevond the interstate
commerce clause -- who knows? C(Clearlyv, the problem is greate
than traffic law alone, and nobodv k.lws what to do about it



Either legisls*ive or judicial action may be sought
to solve the pvoblen.

1) As @i zussed above, the regulaticn mo boe voide
brcause of its other illegalities. This 1is now in pro

2) States, and .CU
action on th:e practical a
theivy theor - -ical ak:i Tonan
tective egqu 1ent reguirements. Obvi
manuiacture . have attempted to get Sta
and some State LC}lSlLCuLQa will undoub
action because they don't know any bettec
firm policy may well fail.

Galiberately take
on that nobody will t st

: nd nighttime pro-
ly the bicvche
es to act al:cady,
edly be conned into
so the gstand-

3) States might enact the CPSC rec¢ irements so they
can enforce something, but this implies abandoning the
pre- nat proper and safe reguirements for somsthing weaker
and legally complicated.

4) Congress might s; i1fically clarify the FHSA and
CPSA pre-emption sections :: apply Federal pre-emption to
only purchase .reqguiremants, as the CPSC argues is true today.
The consumer will still pay for two sets of equipment, but
he won't be legally jecpardized for using tho proper eguip-
ment. This a basically the present practical situation.

r

ibility for bicycles

5) Congress might transfer reszonsilb
{ on, which would
S

as vehicles to L partment of Transportati
remove them from bkoth the FilSh and the C

would also placs the responsibility Zo
education sgquarely within DOT, wherc

rl'H

6) A Federal courst might be parsuacded to issue a
Daclaratory Judgment d:itarmining the exten Federal pre-
emption, either limiting it t r roguirements, oY
by distinguishing between mechianic T safety and €rarfis
safety requirements. -

e st e .

HO(‘T

o —

7) The CPSC mig : be persuaded-to change its regulation
to agree with traffic laws and trafiic expext knowledge.
So far they haven't, cdeczpdite a lot of expzirt advice, and their
defense of tr ir reculation has used many inaccurate and
false statem .s.

Everycne of thess pessibllitics is difficult to accemplist
and =ach of them, except the 3 that directly void the
regulaiion, (1,5,7), may well go wrong and produce undesirable

resultc.
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As stated abova, the Least and cafcst course at prese.
is to await the pending court decisiorn.
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Proocs~l: A, 2add a defin
to the Coda.

B. Add provisions to regulats the use of motor assistzd
bicycles.
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ssisted bicycles™

Proposed bv: Internaticnal Aszcociation of Police refs.

Subcomnittee Recormisndation: Tabled at its February, 1975
meeting.

Historv of Proovssal: This was criginally prouposed in the
subcommittee on op:r atio“ in its Harch 1974 - otinc (
Report of the Subcoimittes on Ozarx 2

item 74, p. 145) and was then refe
on b1c3cle laws wh;cn met in Oct
Presented a proposal ( ane

Laws, January 27, l9 75 16) which was th:
tabled by the sukconumnittes a ruary, 1375 meating.
TI:» Internat: :al Asscciation of I 2 Chi- = (132
has once agai.: proposed that

2N

s , ) N .
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