G, FIOD OF T CSCORETANRY

Covolyne Dovis
Acainistrator
IE(‘u ih Care Vinpuncing Adninistrution
VoS, eparimoenst of Health and
5??)Aﬂ Serviees
Alteation: Bepr-519-1
P.G. Bow 176473

Duilimore, Maryland 21235
Fe: BPP-319-P

IDear Vis. Davis:

The Fedcral Trade Commission suabmits
on the proposcid revisions to the Coadition
Hozpitals in hledicare and Medieaid. 48 F\
The comznents relate to several portions o
tiony that may direcctly affect conpetition among hos p1 Is aad
eamonyg providers of health care services.
The Federal Trade Commission and its rating rnits, the

Burcau of Competition, the Burveau of COHS“”LP Protoct tion, ani the
Burcau of Econovinies, have obtaincd considerable knowledge in
recent vears about competition in the health care field. Through
its l1ow enforecment activities the Commission hag taken action Lo
invest{igute and prosecute anticompetitive bcnavior and unfair and
deceptive practices of individuals and ovgsnizations involvad in
health care markets, In addition, the Commission sceks to work
with groups in both the publie and private sectors to remove
obstacles that hinder competition among hesith care providers and
instilutions. The Cemnission belicves that competition in the
delivery of health care services can benelit consumars by
inereasing consumer choice and the availability of services, and
that it can lower the cost of health care.

The Conmninsion supports the off@rts ol the Tlealth Care
Financing Administration te provide hospitals maximum flexibility
in dccidxnv how to achieve Lhe stanards of service quality
required by statute and regulation. It believes that suen

‘flc%i>i1ity will permit hospitals to inercase the efficicney of
their operation" and to'respon better to competitive forees
whx,u continuing to meet the substantive standards establishoed bv
the appropriate state and federal vegulatory authorities for the
protcction of patient welfare.
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The Commission's conments on the proposcd revisions to the
Conditions of Pakichpatlon are dirceted only (o the comnetitive
immpact of certain portions of the recgulations. The Conmission
expresses no views on the appronriateness of any of the other
plOpOde regulatory revisions or on the substantive standards for
assuring an acceptable quality of patient carc or serv1cos within
hospitals.

The Commissicn partiecularly supports the proposed changes
that would permit hospitals 1o use their independent jﬂd{mgvt in
deciding whether to offer clinical nospital Drivil ges and
medical staff membership to a wider range of heaith care pro-
fessionals. Consistent with the 1angnuge of the Social Security
Act, Sections 482.3 and 482.12(c¢) of ihe proposcd regulations
expand the types of practitioners that hospitals participating in
the Medicare and Medicaid pr yorams may allow to admit and care
for patients. Section 482.22, accorni“r to the introductory
conments to the proposed regulations, is intended to grant hos-
pitals maximuwn {lexibility in granting privileges and orcanizing
its professional staff and would permit hospitals to grant
medical staff privileges to other health care providers such as
nurse midwives and nurse practitioners. In all cases, of course,
hospitals would continue to be subjeet to state laws governing
hospitals and the scope of practice of health professxonuzo. The
Commission thinks that the proposed rcgulations can permit hos-
pitals to adapt better to local market forces by using personnel
more effleluntly and responding more directly to consumer demand
for alternative health care scrvices. This, in turn, may stimu-
late greater competition among health professions and hospitals
and assure the availability of more price and service altecrna-

tives to consumers.

The Commission also supports Scction 482.52 of the proposed
regulations, whieh allows hospitals who choose to participate in
Medicare and Aediecaid the discretion to permit adninistration of
ancsthesia by certified registered nursc anesthetists under the
supcrvision of a physieian, and Section 482.27, which makes clear
that the Mcdiecare and Medicaid Conditions of Participation do not

~prohibit the hospital from using a nonphysician laboratory

specialist with a doctora} degree to dxkoct the hospital's
elinical luboratory. DBoth these provisions should give hospitals
and their staffs greater flexibility, in their 1nter st and that
of their patients, in selecting gqualificd personncl. They could,
thercfore, promnote competition and hospital efficiency, while
preserving the ability of hos pstals to establish and maintain
standards of professional quality.
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Finally, the Commission supports Section

reculations. [t mondates that in particiy in

gquatitied radiologist must provide supervizion and iaterproet
those tests that vrequire a radiologist's “ﬁpeoiwix od knowledge.
The proposcd regulation allows hospitals to permii other
1u1‘1f100 individuals to use ruadiologie cguipment and adininester
procedures. The introduction to the proposed regulations mintes
that the pui?O\C of this change is to ranove any indicaticn that
the Conditions require hospitals to have a Padloio ist ;ux""re~
or reinterpret every xX-ray. Reguirements that all X-rays Le
interpreted by a radiologist can lcad to dupllﬂﬂizon of services
and to unnceessary double billing for two separate readings of
one Xx-ray. Patients seen in cmergency rooms, for example. may be
trecaied hy the attending physician bascd on his or her reading of
an s-ray. A subsecquent "official® veading of the X-ray by ¢
radiclogist ean lecad lo a secon<d charze for an interpretatioc:

that has no dircetl besring on the patient's treatmecnt. The
rcgulations would recmove any iirplication of & fedeial requircment
that all ¥X-rays be read by u adiologist and grant hospitals and
their professional staffs discrotxon to determine when a rcuding
of an X-ray by a radiologist is necessary, and to require it only
in those casces.

9,26 of the draft
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However, the Conmission thinks that the language of Scction
2.96(c)(2) is unneccssarily vague. It recommends that the text
be revised to make the purposc and effect of the change clcar by
stating explicitly that qualifxed personnel may be author1¢cd to
interpret X-rays as well as to "administer procedurcs.”

In swnnary, the Commission thinks that the proposed rogula-
tions, by permitting hospitals orcater flexibility in meetling
cquired standards of care, can promote more cost- effective
operation of hospitals and greater patient choice. The proposed
regulations promise to inereasc the availability of price,
serv've and quality options in health care services, within the
bounds de termxnod by appliecable coverning law, by inereasiy
hospitals ability to competc [or paticnts by of fering altcrna-
tive mixes of professional services., This in turn may stimialate
increcased comnetition among health care practitioners.
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