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November 22, 1985

T~ese =cmmen~3 re?resent the views of ~he aure~u of ComJe~ltion,

Consumer Protec~ion, and Economics of the Fede:al Traae
Commission and do not necessa=ilv reJ=esent t~e views of the
CO~oission or any individual Co~;issloner. The Commission,
howev~r, has aut~orized t~e sujmi3s:on of thpso cc~~e~:s.



T~e ~ur~aus of Com?et~tiol, Consu~e~ ?:oc2c:ion, and
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--r;::l.'-'~ ~-;::t,
=",~ ... -_ ...................

involved in the District of Colu~jia COG~Ci~'5 ~earings cn .. '..... :1e

regulation of health occupations. Our comffient~ are di:ected at

pro~osed 3ill 6-317, which would create specific licensing

requirements for expanded role nurses (nurse mi~~i~es, nu~se

practitioners, and nurse anesthetists), establi~j an

aCDinistrative structure for the regulation of ~~ch nurses, and

change the co~position of the existing regulate:: boards for

physi~ians, dentists, and nurses.

We address in particular the provisions 0: :he proposed Sill

that relate to the practice of expanded role nurses and their

relationships with physicians. The proposed Bi:l sets forth

'required levels of collaboration bet~een physicians and expanded

role nurses and establishes a joint cOffiDittee cc~?osed of

physicians, expa~ded role nurses, and a represen:ative of the

District of Columbia Depart~ent of Consu~er and ~eculatorv. - -
Af~airs to create guidelines for pro~ulsation by the Mayor that

would further define the collaboration requirements. hOe discuss

be10~ our general concern that the licensing req~irements for

expanded role nurses should not unnecessarily restrict the

flexibility of participants in the health care ~arket to

determine the best method of providing high q~21~:y health

c2.re. In addition, we disc~ss t~o s?eci~ic provi3ions of

proposed Bill 6-317 that may unnecessarily inter:ere with

consumers' access to the ser~ices of eX?2~ded ro:e nurses.
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T~e FTC's int~rest in tje ==C~OS2C 3il: ste~s ::c~ its

i ~..-_ '_.;l

developed considerable knowled;e a~ou~ co~petition in t~e

provision of health care. In t~is regard, among ot~er t~ings,

t~e COITLTTlission has taken 2.c~':'o~s to StC)9 physiciall ::o:::cct:.s and

ot~er anticompetitive activities ai~ed at limiting competition

. h 1 h . . 1fromal t ern a t 1 'J e eat, car e p r a'.,: 1 c e r ::; . 1:-:. addi-:io:1, the FTC

has pre?ared reports and economic st~dies analyzing competition
') .

in the healt~ care field,- and has offered its vie~s on

res~lations governing health care ;roEessionals in otjer

jurisdictions. 3 Because increased competition is li~ely to

benefit the public, tne Federal Trade Cow~ission see~s to work

wit~ groups in both the public and private sectors to remove

obstacles that unnecessarily hinder competition amon~ licensed

health care providers practicing subject t6 the req~irements of

the law.

1

2

3

! See, e.a., State Volunteer M~tual Insurance Co., 102 F.T.C.
1232 (1983) (consent orGer) (p:ooibici:-:.g pni'slcian-O'..med
malpractice insurance compa:-:.y from discriminatins against
physicians affiliated with self-employed nurse midwives) .

See, e.a., Comoetition Arnone ~eal:~ ?:actitioners, Lewin and
AssocTa2es, Inc. for the 2TC (?ebr~ary 198~); ?o~:ard and
Leibenlu£t, Antitrust and t~e ~ealt~ ?roEessions (July 1981).

See, e,G., Com.;nents of the 30s:0:1 ReGicnal Office, Bureau of
Com?ecitlon, Bcreau of C~~sc~er ?:ot~c::on, and Dureau of
Economics oE the Federal Trade Cc~mission to t~e 30ard of
Registration in Medicine of the COffimonwealth of ~assachuset~s

(Dec. l~, 19S~) (Co~ments on ?ro?osed regulations concerning
expanoed role nurses and other non-~~vsician health care
providers). - ~
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CO;T;::e::.::.o:"' =.:-:~ :,x::ancec :\ale ~u:ses

v.;e t~e CCUi1c:,:'s

C':1 ~he othe:

- . -' ""h2~G, ~e ~e~:eve t.1a~ In

effa::s to regu~ate expanded role nurses no~ to i~~ose

unnecessary res~:ic:ions on t~eir prac:ice the: Houle prevent

cor.su~ers fro~ benefiting from t~ese nurses' [~ __ y ~ti~izing

their skills.

In af:e:ing these cc~~ents the 3ureaus co ~o: at:empt to

suggest the particular standards, if any, t~at :~e Council should

aeO?t to govern ?hysici~n supervision of expanded role nurses.

We a:e not in a position to offer advice on tha: ulti~ate

deter~ina:~on, insofar as delineating the appropriate standards

may involve quality of care considerations and c~oices that turn

on medical safety questions. However, we wish :0 point out that

this proposed legislation ~ay have an i~pact on cOmpetition,

consumer choice, and the ability of physicians a~d hospitals to

deliver high quality health care at reasonable prices. In view

of;the potential benefits of t~e practice of expanced role nurses

in confor~ance with their education, t:aining, and experience, we

believe that any aspects of proposed aill 6-317 that might

unnecessarily restrict these prafessionals in t~eir work with

physicians, or unnecessarily limit the proceaures that they are

allowed to ?er:or~, should be analyzed very care:ully.

We ~rge the Council to look caref~lly and se:iously at the

be~efi:s, In ter~s of increased output, quality of services, and

lower prices, t~at can arise when CO~~~tl~g physicia~s practice
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patiencs, and by improvi~s the effic:ency wi~~ ~hic~ c.lalit·/- -
he~lth ca~e can be delivered.

Enco~ragi~g the presence of expanded role ~ur3es in the

market, where appropriate, may have many benef~cial effects on

health care delivery that will enable cons~~er5 to obtain health

services in ways and at prices that m:ght not ccherwise be

a.vailable. As these prov:cers begin :0 practice in greate~- ,

n~~bers, more health care pe~son~el should be available to

address the problems, where they exist, of malcistribution in the

provision of primary care. Patients visiting ~rivate office

practices, outpa.tient surgery centers, and hos~itals should

benefit rrom a broader range of choices.

1n conjunction with qualified non-physician hea:ch ca~e providers

should be able to increase their productivity a~d enhance their

ability to serve their patients efficiently. ~~ese phjsicia~s

,
may be able to concentrate on more complicated, high risk

procedures for which their training is more va:~~ble. Faced with

competition from physicians practicing in conj~~ction with

ex?anded role nurses, other physicians may chocse to expand the

range of services they offer or to find ways to lower their

prices. Co~seq~ently, cc~su~ers ~ay ~~ve a b:~c~e: ra~se of

options in selecting the medical care they rec~~re.
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~e un~ers~and that cur:en::~ p~ysicians l~ :~e Dis::ic~ of

hospital settinss wi~h expanded role nurses to provide ~eaical

care to their pat:en~s In a man~er they, and patients,

believe is mos~ ef:ec:ive. S:':ni~arly, it ap?e=.:3 t~at t~e

District's hospitals and their professior.al staffs c~:rently have

the flexibility to define the scope of physicia~ su?ervision of

ex?anded role nurses within their ins:it~~ion3 crder to

fur~i5h the high quality services ana health ca:~ ~e:son~e~ t~a~

,
the local mar~et demands. Moreover, the Distric= of Col~~~ia has

taken action to ensure that expanded role nurses can playa role

in the health cate marKetplace by prohibiting discri~ination in

the granting of hospital clinical privileges and staff

memberships to certified practitioners who provide health care

services that are closely related to those provided ~y

p,hysicians. 4

The proposed Bill enumerates specific tasks that expanded

ro~e nurses are authorized to perform, sets for:~ specific levels

or collaboration with physicians, and provides for further

definition of the collaboration levels to be developed by the

. . '- ~JOin comml,-_ee. We urge the Council to examine the potential

impact of su=stituting such specific regulation for the current

flexibility of the market. In this regard, we e~courage the

Council to consider whet~er the provi5io~s of t~2 pro?csed Bill

4 D.C. Code An:1. § 32-1307 (1985)
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U~necessary re~t:ictions O~ eX~~~8ed =~~e n~:~~~ c8~~d :eS5e~

valuaole cc~~e~i:icn in :~e p:cvisian o~

injure ca~su~ers. Also, li~i:a~ion3 on prac~::~ res~l:i~S fro~

un~ecessa[ily restrictive regulations ~ay discc~:3ge hiShly

qualified and co~petent indivicuals fro~ enteri~; allied health

professions -- or fro~ practicing in the Dist:i:: of Col~~bia

because they may be unable to utilize fully their skills and

training. This could har~ consumers by dec:ea~i~; the nu~~er ane

quality of health care providers. In view of :~~ proposed ail1's

po~ential i~pact on com?eti~ion in the Distric:, ~e believe that

it is important to consieer whether these new [~~tric:ions are

necessary to protect the public.

We also note that proposed Bill 6-317 woul~ require that

"[n]o hospital, physician or health care instit~:ion in the

District may adopt levels of colla~oration incc~~istent with the

guidelines of the joint committee [of physicial:~ and nt..:rses]. II:>

This provision appears to prohibit these entiti~~ fro~ adopting

arrangements that involve closer supervision or :0112=0:2tion

than that called for by co~~ittee guidelines.

ror exampie, to deny a p;:ysici2n in private practice the ability

to determine that for his or her particular prac:ice the

ap?ropriate level of collaboration wi:~ the exp~~jed role nurse

should be hisher t~an the st30dard set by :~e jc~~t co~~it:ee.

By preventi~g physicians from tailo:ing t~ei: c=::a~o:atio~

5 Section 6-')01 (h).
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would also be precluded from establishin~ di£feren: stancares for

colla~oration between physicians and expanded role nurses.

Requi:ing a single standard for collajoration wi:~out regard to

existing patterns of collaboration that ~ay exceed the joint

C~~~lt~ee's standards would likely disrupt qual::y of care

con~rols unnecessarily. In general, co~pe~itio~ and consu~ers

are b~s: served jy allowing health care providers flexi~i1ity in

struct~:ing practice arrangements subject to ~ee:~ng standards of

safety and quali~y thac are reasonably required to protec: the

public.

Additional Issues Raised bv ?ro~osed 3i11 6-317

In addition to the general concerns disc~ssed above, there

are two additional provisions of the proposed Bill that ~ay limit

co~petition and effective consumer choice. Firs:, Title 6 of t:-.e

prbposed Bill, which would require the nurse anesthetist to

effectwoul': h2.ve thephysician who must be an

perforr:1 his or her duties in "direct collacoration" with a

.. h " . 6
anes~. eSlo~oglst,

of ~ancating the physic2.1 presence of an anesthesiologist

See 6-603 (b). Title 1 cefines "direct colla:oration" as
~ea:1ing "the t)[incipal c~llaborator is a'/ai:'a~le on tr:e
pre~lses ana wichin vocal communication of :~e other
collaborator." See 1-101 (2) (3)
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sec.; ices a ,...'".. - a n:..::-se a n e s : ~-. ~ : i. s '::. I

3..-l. C2ses,

necessary, likely ~ould raise :~e cos: of anes:~esia services a~o

possijly make tte~ more di::i.c:..:~: to o~:ain. :~e proposed 3ill

would rest~ic':: the set:ings in ~hic~ physicians in s~ecia1'::ies

other than anesthesiology could utilize the ser~ices of a nurse

anes'::he:ist. Such set'::in~s ~a:
. 1 •
1 nc .... 'Joe, the use 0:

anes:hesia for mi~or surgical procedures perfor~ed in or::ce-

b2se~ practices or

ce!1ters. Moreover, s~r;eons a~d other non-anes:hesiol09is'::s who

cur:ently may su?ervise nurse a~es:hetists wouls ~o lo~ser ~e

able to do so.

This limitation on non-anes'::hesiologist ph~sicians appears

to represen':: a substantial de~ar'::ure fro~ the se~era1 approach

used in the regulation of physicians and other heal'::h

professionals. In general, state la~s and regu:a'::ions neither

re?t:ic: perfor~ance of med:c~l se~·Jices or procedures to
,

Ph'y sic iansin any me die 2.1 sFe c i. a1 t Y nor 1 i:nitt 0 c e r ':: a i n

specialities authorization to collaborate with :icensed non-

physician health professionals.

believed that these judgments are ~est left to tcspi'::als and

7 The ?~opo5ed Bill also ~~~l~ :eq~i:e that a ~~:se ~~e3t~eti3~

enter into a oro:oc01 un~er ~hich he or she is super~ised by
an anes::1esiologis:. See 6-602 (a) (2). By e~.:er ii:9 ii:to a
protocol :""ith a n~:se anest:-:etist" t:-:e anest:.~-:esiolc;i3t

beco~es tne nurse anest:1e::s:'s prli:=:pal co:~aco:a:or. See
6-602 (a) (1) .
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Sec:::>r:c, certain provisic~3 .....
•• I 0-";' _ J I

2ut:Jority and . ..
?~::·s lC:' an

all specific CCluld

walpractice lia~ility8 that coulj hinde~ the ?r~ctice of ex:::>ande~

Currently, a phys~:ian is C~ _i..;::2.o2 Eor

of s? e c i fie I a c ~ ~ ~," :. : ~ ~ s , a:'..:::::

Hos"J!.t",l, 403 F 2Q 580 (D.C. C;~ 1968)

the Council to consider the ef~ects of these ?rc~isions Cln

existing la·.....

prQviders way lead to substantial cons~~er bene:::s

in cor.su~er welfare in healt~· C~,...~ fic::ld

8 The ? r 8 ? 0 sec B i 11 9 i ')est ~""I ~ C (: 1 ~ 2 2· 0 :- 2 : i 11 .~ !?~. ~. 5 i c :. .:: :l

r e::; po n sib i 1 i t Y for II the 0 v e r :.11 ::i eel·: .3 1 d i r ~ : ': ion 0 f t ~I e car e
a:-1C ~:-::::3~~le!l~ of t:,e patie~:/" S~2::'0n 6-682, o!iC :C):-
in a i :i ~ (} i :; :. :I 9 0 v era 11 res po ~ 5 i 2 i lit Y for II a IJ t:-. 2:- :. : ~ ::::: 2 n,j

aCC:~~~.:3jle ~2~:l2r f It Sec:i()~. l-lO~ (2)
role and

t3sk.3

" ....<- ••

6-317 mav specific311y be re~2rrins to res?o~sibilit! l~ a

t~~ir su~e~·;ision.
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lowering costs
. .
lrrl;;rO\;~:1g c:...:a~i:v.- -

cons '-.:::li ns over :'en pe[C'e~:
,,. -- - : -, - - .,_, c '_ ... _ .. =_ ?:OC:JC~,

:::ei: C:.l21i:iea

ffiljwives, nu:se ?rac:itioners, and n~r3e a~es:~etists.

\~e thank ';:::e Cou:1cil consideration 0:
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t:-:ese CO:lu":',ents.


