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I am pleased =0 have the opportunity to comment on the proposed
amendments to the advertising rules of the Texas Motor Vehicle
Commission ("Commission"). These comments represent the views of
the Dallas Regional Office and the Bureaus of Competition,
Consumer Protection, and Economics of the Federal Trade
Commissicn ("FTC"). They do not necessarily :epreéent the views
2 tne Commission or of any individual Commissioner. The
mission, however, has authorized the staff to submit these
comments. Our comments are directed at the proposed modification

J2.12 of the Texas Motor Vehicle Commission's

(]

ajdvertising regulations which would prohibit "invoice"

we cannot support the ban on invoice advertising as proposed
oy the Texas Motor Vehicle Commission. Restrictions on
aivertising have the potential to harm competition without
increasing the guality of service that is provided. As a general
rale, it is far more efficient and less expensive to address
oroblems of misleading consumer information by requiring fuller
discliosure of information'than by attempting %to ban
advertising. This rule applies to the automodile industry. Wwe
are awa:e:of no empirical studies which show that consumers have
Deen deceived by the invoice advertising of automobiles. To the
contrary, invoice advertising has been shown to be

procompetitive. It provides some accurate and verifiable

We have no comments with respect to the proposed amendments
to Sections 105.3, 105.5, 105.8-.10, and 105.21 of the
Commission's rules.
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information about the cost of automobiles. It may reduce
consumer search costs and it enhances comparison shopping. On
balance, automec:.le invoice advertising is helpful to

consumers. Wwe Delieve, therefore, thazt the Commission should
continue to permit invoice advertising, and if it finds some
restriction on the advertising to be warranted, rather than
canning all use of invoice information, it should simply prohibit
advertisers from referring to invoice price without also

dis
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losing that invoice price is not necessarily the same as
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Is INTEREST AND EXPERIENCE OF THE FEDERAL TRADE COMMISSION

The FTC is empowered by Congress to prevent unfair methods
of competition and unfair or deceptive acts or practices in or
affecting commerce., Pursuant to its statutory mandate, the FTC
encourages competition among members of licensed groups, such as
the lezrned professions, to the maximum extent compatible with
other legitimate state and federal goals.

As a part of the FTC's effort to foster competition among
licensed groups, it has examined the effects of public and

private restrictions that limit the ability of licensed groups to




engage in nondeceptive advertising.2 Studies show that prices
for goods and services provided by licensed groups are.lower
where truthful advertising freely exists than where it is

3 Federal Trade Commission and

restricted or prohibited.
independent studies alsc provice evidence that restrictions on

trutnfcl advertising are nct associatzed with arn :increase in the

(3]

See, e.¢., American Mecical Association, 94 F.
(13879), aff'd, 638 F.2¢ 443 (24 Cir. 1980), aff'd mem. by an
egually divided Court, 455 U.S. 676 (1982). The thrust of
~he AMR decision -- "that broad bans on advertising and
soliciting are inconsistent with the nation's public policy"
(94 F.T.C. at 1011) -- 1s consistent with the reasoning of
recent Supreme Court decisions involving professional
regu;atlons. See, e.g., Zauderer v. Office cof Disciplinary
Counsel of the Supreme Court of Ohio, 105 S. Ct. 2265 (1985)
(heclding that an attorneyv may not be disciplined for
s~liciting legal business t"rough printed acdvertising
ntaining truthful and nvuceceptlve infcrmazion and advice
ar dwnc the legal righ:ts of pOtentlal cllents or using
e iliustraszions cr pictures); 3ates v. State 3Bar
. 350 (1977) (holding stete supreme court
vertising invalid under the First Amendment
importance to the role of advertising in
icnin‘ cf the marxet fcr professional
inia State Board of Pharnacy v. Virginia
cuncil, Inc., 425 U.S. 748 (1976) (holding
n con advertising by pharmacists invalid).
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guality of services available in the marketplace.4 The FTC's

1s identify and seek the removal of those restrictions
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that impede competiticn, increase ccsts, and harm consumers
without providing ccuntervailing benefits. Therefore, to the
extent that truthfiul advertising is restricteé, higher prices and
a cecreesse irn consumer we_fare may result withcut any
ccrrespcrnding increase i% guality.
we appreciate the delicate balance that often must be struck
bezween the desire fcor consumers to have access to useful
nformaticn ané¢ the necessi:y cf preventing deception. Eowever,
< is important o recognize that advertising prohibitions
impcsed to protect consumers can themselves be the source of
consumer injury. Advertising prohibitiors may reduce the
nformaticn that might potentially mislead some
ccnsumers, bu:t prchibitions may alsc reduce the dissemination of
accurate infermazion that would assist many others in making

For these reasons, we be.lieve that only
aévertising which is false cr ceceptive or otherwise causes
ffsetting benefits should be
prohibictec in the marketp.ace. Any other stancdard is likely o
reduce consumers' exposure 0 Informaticn that Is potentially

us2ful, and may contribute to an increase in prices or a decrease

* Muris ané McChegney, Adyertising 2nd the Prige and Qualisy ¢
_egal Services: Tnhe Case Icr Lecal Clinics, 1979 AM. B.
Found. Research S. 179 (19789); Cady, Res:zriczed Advertising
and Competition: The Case of Rezail Drugs (1976). See alsc
Bureau of Eczncmics, Federa: Trade Commissicn, EZffects of
Restricticns on Acdverctising and Commercial Fractice in the
Professions: The Case oI Optometry (1980).




in consumers' ac:lity tc choose effectively between competing

goods ancé services. If consumers are shown to be misled about a
particular issue, mcreover, the best remedy is usually to require
fuller disclecsures cn that specific issue, rather than to ban an

entire class cf acdvertisments.

. TEE PROPOSED®AMENDMENT TO SECTION 105.12 OF THE
COMMISSION'S RULES

4
A

Autcmccile cealers in Texas are currently permitted to

1]

engage in "invcice" cr "invoice plus" advertising (e.g., "$49
over invcice," "53% over invcice"). The proposed amendment to
Section 105.12 <c¢f the Commissicn's rules would prohibit this
type of advertising.

The reascn for this propeosed change appears to be a concern
that consurers may equate the "invoice price" of a vehicle with
s cosT. As we uncerstand iﬁ, the invcice price is the
base price the manufacturer charges a dealer for an automobile.
s ccst Icr an automobile, however, depends upcn
ctnher Zfactcrs, sucn as manufacturers' rebates, sales lncentive
pians, ac sllcwances, anc prices paid o other dealers to acquire

cars =hat are in creat demand, wh:ch are nct reflected in thne




invoice.? There is concern therefore, that in the face of
acvertising based on invcice price, which does nct take account
cf acdjustments macde to arrive at cealer costs, consumers will
conclude that they are receiving a better barcain than they

rez:ly are anc¢ wi_.. rnot shop aggressively for the lowest price

that they could cbtain.

A, Benefits frcm Invoice Acvertising
However, invcice-based price advertising cdoes provide
valuable informaticn wnich can substantially assist consumers in
maxing automcbile purchasing decisions.® The invoice is a

dccument in the cealer's pcssession which contains some

> The prcposed mcdificatiscn to Section 105.12 would proh‘s‘;
tne use cf acdvertisinc which contains the terms "invoice" or
"invcice price" cr other terms "which refer to the ccost of
the vehicle tc the dealer or imply that the vehicle is being
cffered fcr sale at the dealer's cost." The language of the
propcsed modification therefcre indicates that the basis for
the propcsed rule change 1s & concern that consumers may
confuse the "invcice" orice with the actual "dealer cost."”

o Ccnversely, cther terms, sucn as "dealer cecs:," may be
significantly mcre mis;eaii“; ©c consumers. Cost and pr gris
ficures may be calcula:zed ;n a variety of wavs, rendering
hem c¢f liztle shopping value tS consumers. Moreover,
pecause of manufacturers' rebates, sales incentive plans, and
other allcwances, it is difficult for an eutcmcbile cdealer =z
kxnow the true cost ¢of a vehiclie at the time when it is being
advertisec fcr sale.
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information about the dealer's costs in dbtaining the vehicle.’
This information, including the total invcice price of the
vehicle, can be ver:fied by the consumer simply by viewing the
invoice. The purchase cf a new car differs from most other
retail purchases 1in trat the actual selling price is typically

neco-iated bDe:zween the seller and the buyer. Consequently,

irnformaticon about the seller's costs can substantially aid
prcspective car purchasers in their negotiations by helping them

rt

> estimate wha:t price the sel.er might be willing to accept.

fven if thnis invcice information is "imperfect" in the sense that
it does nct reflect any rebates or other adjustments that may

affec:t the dealer's ultimate cost. it is nonetheless gquite useful
to consumers. The value cf invoice price information to
ccnsumer:s s evidenced by the fact many ccnsumers are willing to

purchase this type of informacion from publications such as

Ccrsumer Reports Or auto purchasing guidebooks. Without this

type cf irnformaticn, the average consumer will often be at a

substantial disadventage in icenzifving ard negotiating the
Mcreover, Lnvcice-pased advertising is helpful to consumers

whe are ccmparison shcpping. The invcice amount for like make

and model autcmobiles with Identical equipment does not vary

The invoice does not contaln inicrmaction about manufacture
rebates, sales lncentive plans, acd azllowances and other
factors affecting the dealer's tctal cost cf vehicles. These
figures are cften unknown until leong after the dealer has
obtained the vehicle and sold it to zhe consumer. Morecver,
because these payments cften depend cn a dealer's totzl sales
voilume, :rev are analogcus o cverheac expenses and cannct be
unampiguously assigned o any :individual vehicle.




among competing dealers in a given geographic market; it can
provide a benchmark to which consumers can compare the offers of
competing dealers. Thus, permitting dealers to advertise on an
invcice basils imprcves the ablilitv cf consumers to compare prices
of various dealers on the same ma<e andé model c¢f automobile. 1In
adéiticn, invoice advertising can a&lso help consumers focus on
tne dealer cost of various eguipment options, since any variance
between the price cf twc automcbiles, both of which are

at Cealer invcice," will be attributable to the

(1]
L}
et
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(1]
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adv
cifferences in eguipment.

A barn con invoice acvertising would increase consumers'
"search costs," maxing It more difficult for consumers to obtain
the useful informazion found on the invoice. These costs--the
time, effcrt, expense and inccnvenience incurred by consumers in
cbtaining purchasing information--are difficult to measure, but

8

they are rea.. As Judge (then Prcfessor) Rcbert Beork noted,

increasing the inccnvenience cf shcpping for automobiles is no

le prices.9

[N

cifferen: frox raising autcmchb

ch has established that when search

1

Further, eccncmic resea
cr shooppers cecrease, the ctrices of the procducts they are
0

ZcoKking for will also decrease.- The explanaticn for this

effect is that shcpping is nct much different from octher

8 Stigler, "The Eccnomics I Infcrmation," Journal of Polizical
Ecernsmy, <éne 1861, pp. 2223—-2:%.
3 Bork, The Antitrust Paradcx, 3Basic Bocks, pp. 85-86 (1978).
) cee, 2.c., Carlscn & Gieseke, "Price Search in a Praducs
Vosiam ; = -
Marke=," Jcurnal cf Ccnsumer Research, March 1983, pp. 357-
65; Stig.er, supra.




activities that invelve sacrifices: when shopping costs less
(i.e., is made less difficult), people do it more.ll 1f
consumers shop mcre, they are likely to learn more aboﬁt
competing gocds and prices. This increased knowledge of pricing
information ennances ccnsumers' ability to obtain the best
bargains aveilable, thereby increasing competition among sellers
to sell higher guality procuc:ts at the lowest possible prices.
The fact that a decrease In search costs will lead to a decrease
in prices has been documentec in such diverse economic sectors as
groceries,lz eyeglasses,13 ard legal services.>%

Lastly, we note that in a market like autos, where almost

all prices are nregotiable, It may be difficult for a dealer to

o
<

undertake effective price advertising. Invoice ads can be an

effective means of infcrming the public that the dealer sells

cars at & "low markup," and thus can provide valuable information
to potential purchasers.
In Zight cf these reascns, we feel that a prohibition on

invcice-related advertising cculd result in injury to ccnsumers,

as well &s reduced compet:ticn amcng dealers. The question is
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ce ccnsumer benefits that outweigh

~- Mcrriscn & Newman, In "Ecurs cf Operation Restricticons and
Compezizion Amcng Retails Firms,"” Zegcnomic Irpguiry, Voi. XXI,
Jancery 1983, cbservec tinat shcpopers were less likely to take
extendel sncpping trlips wneEn s:icres were clcosed on Sundavs.
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B. Injury frem Inv
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Acccrdingly, we believe that the possibility of consumer
injury frcm invoice-related advertising does not outweigh the
apparent infeormation-enhancing and competitive benefits that such
advertising can provide. Thus, we believe there is insufficient

justification fcr a total ban on such advertising.

Cs An Alternative Approcach

Alzhcugh we do not support a ban on a ban on invoice-related
acdvertising, 1f the Motor Vehicle Commission believes some
reszriczicn on invoice-based advertising is needed, it could take
some ac:izn shert of a ban to minimize the possibility that
references to an automcbile's invoice price might confuse
ccnsumers. It could amend its rule to require that dealers who
advertise con an invoice basis disclcse in their ads that the
invoice price may not equal the dealer's actual cost. Such a
disclosure would certainly be less costly to consumers than an
outright ban on invoice-based advertising, because it would

-
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preserve the benellts T consumers and competition derive from

-

of

ac. This discleosure would also

19]

KB

invoice-czsed adv is

1]

substantially recuce any confusicn associated with invoice
acdvertising and thereby preven:t any injury that might flow from
the confusicn. Accordinglv, if the Mctor Vehicle Commission
concludes that the risk cf ccnsumer harm from invoice-tased
advertising is great enouch tC necessitate any regulatory

interventicn, we believe a disclcsure reguirement is clearly

tty

referac.e tC an outright prchibition on truthful cldims.
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III. CONCLUSION

We do not support the ban on invoice advertising to be
imposed by the proposed amendment to Section 105.12 of the
Commission's rules. Given the procompetitive benefits which may
be associated with invoice advertising, and in the absence of
evidence indicating that such advertising is likely to injure
consumers, we believe that automopile dealers in Texas should be
permitted to continue this advertising practice. If the
Commission determines, nonetheless, that some limitation on
invoice-based advertising is warranted we support the addition of
a disclosure requirement to accompany advertising referring to
invoice price.

We thank you for your willingness to consider our comments.
We have referred to a number of studies in these comments. We
will be happy to supply a copy of any of these if you so desire.

I now stand ready to answer any questions that the Texas

Motor Vehicle Commission may have.
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