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The Felerzl Trade Commissiongs Bureaus of Competition,
Ccrecmer Prctection ang Economices™ are pleased to submit these
comments recpecting propecses moedifications of the Illinois Ccce
cf Professional! Responsitility.

In this letter we fccus pe:ifically on the proposed rules
gffecting advertisineg eng solicitation by lawyers. Trothful,
noncecezstive aévertising cdisseminates information about the
inéivicdcals or firms that offer services that consumers may wish
to purchazse. Such information facilitates purchasing deczszonc
thzt reflect true consumer preferences and promotes the efficient
cdelivery of services. Erzird c:l evicence supports the
propoeiticn thazt removing restrictions on truthful information
gbeus lEkZEIS anc leczl services enhances conpetlglon gné lowers
priges, klthorgh some concern has been voiced that advertising
ray leaf to lower cuelity lecal services, empirical work succests
that the cuality cf services proviced by firms that acvertise is
a2t lezcst a2cg hick as, if not higher than, that of firms that do
rot adversise.>

The Committee's proposals appear to permit more attorney
afvertising than the current Code of Professional Respon51b111~y,
2ané this will provice benefits to consumers of legal services.
The propesals, however, still unnecesszrily restrict advertising
\

4 Thic letter represents the views of the Bureaus, and not
nececssarily these of the Commicssion. The Commission,
however, hzs authorized submission cf these comments.

}

- Cleveland Recicnzl Cffice and Bureau of Econorics, Federezl
Trzde Ccmzigsion, Improvinc Consvmer Access to Legzl
Services: The Czce for RemovinC ReStriCtions on Truthfc:
ASvertisng 71%E4).

> T. Muric and F. McChesney, Adverticing and the Price zn2
Cuz_:itw of Lec2] Services: The Case for lLegal C.inice, A-.
Zer found. Research (1979).
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Many law firms list references and major
Martindale-Hubbell Law Directory. The choice

clicnts is generally no accident, but reflects

about attcrneys and leg:zl services. To increase the availabilisy
Bf krecthEicl, nondeceztive inigrReiing Lo ConBumirtE; We urge Lhe
Comm:;tee tc mehe the four fcocllcowing modifications to proposesd
R" 2=182 gng 2-1L3: (1) MoZify trne Cefinition of false arnd
misl ea:i*; asvertising in Rule 2-102({3) sc that i: would not
cronibit truthicli, nencecective tectigsonisais, eni::sements,
statements about & lawyer's experience, ani compirisons that
cannot be guantifiecy (o; MZE2ify Bule 2=3011(5) it eliminate the
1iet of epproved "potlic meflep™ Ehat lowpers I3y Use £
afvertice; (3) Amend Rule 2-10l(c) to eliminete Test rictions cn
csolicitation excezt for sclicitation of persons who, because of
treir perticuler circumestances, are vulnerable tc undue
infleence; &nc (4) Amend Rule 2-102 so that it will not prohitit
coocwill advertising or truthful, nondeceptive stztements tha. a
_ewysr ig experiencecd in & particuler fielé of law.

Pule 2-101(s): Defizition cf Falge and Misleacinc Advertising

We fvllv endorse the Committee's view that false and
Ceceptive asvertising should be prohibited. Nonetheless, we are
concerne? zbout the pctentizl =ffects of two 0f tne definitions
cf "fzlge" anéd "misleacinc” contzinef in Rule 2-1C1.

Tirst, preooosel Rute 2-1C01(a2)(2) coulé be rezl tc prohibis
client enScreenentes &n8 truthfe? communications about an
attorney's record cf favorable vercdicts. The AR2 committee
comments accompanying EEA Mofel Rule 7.1, from which Rule 2-
,tCl1z2Y {2) ie derived, sugges* that such informaticn is "likely to
create an unjustified expectation about results the lawyer can
acrhieve," &né should be prohibited. ©The ABA's interpretation
egpoears to be unnecesszrily restrictive anéd may discourage
¢ruthfivl, nondeceptive communications. Accoréingly, we urge t
Committee to delete this provision.

clients in the
of the listed
an intuition that

the representation of a major bank cr corpecratiocn may suggest t
potentiel clients that the firm can hancdle complicated lecal
prctlenmes, ¢r céases in which lzrge sums of money t:zy be &zt risk.
To permit such majcr clients to attes: truthfolly in endorsement
acdvertising that they ucse 2 fi-m's legzl services simply gives
the generel public the same infcrmation thzt s available ¢
veers of Tezz! Cdirectories. Similarly, when z fazous zthlete cr
2ELCT £ZPeErs .h & ToOmRerpiiEl to s&y rruREfully ttat he ussz &
pareicelss fiom or azttorney, it tells consumers that someone wh
can 8penc 2 substantiesl sum to find 2 goof Ettorasy, and who m:i



Rigrearss Ta DEno e Bes

have sgignificznt asset:z a2t stake, believes a partizular lawyer to
e effective. At the very least, such endorsement: may enlkance
audience attention ani retention, and consecuentl:y increase the
effectivenecs of the acdverticement.

Of course, many eattcrneys co not have large corporate or
famous individual cllients. Buot we arce net awsre ¢l any reascn to
relieve thz+t it woull be harmful for an averace ccnsumer to
gppenr in 3 conmerciss and to say truthfully thez he received
frcmpt and satisfactory service from a particulea: attorney.
Rlthough meny factores cther than an attorney's suill can affect
trhe outcome of a case, there is no reason to be--e:e that
concurers nalively expect that the future will alw:zrs resemble
the past.

Second, rropcsed Rule 2-101(2)(3) allows cecxmzonications that
accurately compare the particular gualities of lezwrers or their
sezvices, but only if "the comparison can be fac::_-ly
substzntiated." This may precluce truthful, nonieceptive
gtatements thzt Bre nct amenatle to empirical testing. LIxamples
of sucr stetements are "Friendlier service” or "M:ize convenient
hours. Such statements, ané others that mzy be ==re "puffery,”
are nct realily subiect to verification, but their benefits may
outweich any poessitle harms because they indicate which quali*iec
the advertiser cdeexms important. We urge the Comzittee to modif
preopeses Rule 2-102/(2) {3} by substitvting the phrzse “has &
reasonzble basis" for the phrase "can be factualily
subztantiates.”

Ru'e 2-1C1(b5): Apcroved Meldia

Wz are concerneld about the listing of permitted mecdia in
proposed Rule 2-102(b), because attorneys and lawyers groups may
interpret it as exclusive and conclude that all melia not listec
are prohibited. The listing of specific media thzt may be used
in adverticsing could discourage innovetion and the use of novel
forms of expression in ways not intenced b} the Ccxrmittee,
especially since the term "public mecia" is ambicidus. For

exa:ple, the rule might be interpreted to prohibi: sponsorship of
exhibites or }ohtk spcrtes teams. Morecver, the -ule fails to
ariticisate changing technologies., If "written cozsunieztion®™ is
interpretel to refer cnly to phyesically permanent writings,
adverticing in comguter bulletin boarés, on-line Zirectories, or
other increzsingly popular electronic melia may te prohibites.
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Propesed Rule 2-101 (e} prohibite lawyers froo selieiting
professiocnzl employment by & nonlawver, both in gzerson ané by
telephone, telegrepgh; leitter or other writing, wiothk certain
nzrrow excerptions. Thie prohibition is overly broad because it
wepls pregliode treothicl,; monfeseptive soppunicatizsns in
circumstances that pose litile or no riek of unize infliuence.
Ccneumers couls te protected by & nerrower prohizition of false
or Zeceptive communications and uninvited in-perszcn contact with
persong who, tecause Cof their particular circumszznces, are
vulnerable to uniie influernce,

Ve 'understan that the Committee has not reviewed this
rropcsel Rule since the Seventh Circuit issued i:s opinion in
2iaze y. Rttorrnev Recistraticr aps Disciplinary Commission, EC2
F. 2& 9€E (7t Cir. 1SE€). WwWe a.so uncerstand t-zt the Committes
‘ntends to mexe this proposeal concgistent with txz: opinion. 1In
hizme, the Seventh Circuit relieéd on t“e First Azencment to
sretein e preliminary injunctio" ageinst enforcezznt of the
IYYincie &isciplinary rule banning tar getea meilings. The court
held thzt the state's interest in preventing coeczion of
ccngumers wag no% csubstantial in the context of =Z=zilings. As the
gciTe netegd, Lhe gEnsEamEr may Simply throw otk & LefteEr 6r mEy
rez it several times anc reflect on its content: before mzking-a
decisicn. We believe that the Afzps cpinion provides compel.ling
scooort for the proposition, which we commend tc the Committee,
thzt letters, telegrams, anc other written comm:”-cctions should
be treaztel no cifferently from cther fcrms of aC"e:t151 ng.

" With extremelvy limitel exceptions, proposed Rule 2-101 (c)
prchibits telephone and in-person solicitation. This provisicn
is more restrictive than necessary to protect consumers because

attorneyvs can use these means cf communication tc provide
truthfu-, nondeﬁept‘ve informaztion in many situations without
risk of unéue influence. For example, it it not clear to us tha:
sclicitation of 2 bus'ness perscn at a business cr sociel
gathe:ing woull necessarily involve undue influence. Similarly,
consumers &re accustomel to receiving telephone c:zlle offerinc
goo__ gnl services, and they can ez2sily terminate unwanted cellics.

Rs,the coinion In QOhrslik v, Chinp Stzte Bar Association, 422
L., 447 4185E), demonsgtirates, soms in-perscn Contacts ¢can resuls
in enfoe infiuence. But this g nek 2 Spseification for &
prefobision £n 21l] Buch contects, just ag the possibility of
cecerticon provices no legitimzte bacsies for bannminz al:?
adverticsements. The Federel! Tradle Cecomnmission cornzidered the
concerns that unierlie the Qrhrelir crinicn when i- decife?




A-erican Mefizal reszcizticn, %4 F.T.C. 70 (1979, aff'd 63t F.
238 445 (272 Cir. 2%2Z,, 2f£:'C mem. bv an eguallyv éivided court
455 U.S. €75 (1952). Rfter weiching the poecikle harms and
benefits to consurers, the Comrission oriered AM: to cease and
desist from restricting solicitation, but permit:ied AMA to
progcribe gnimvited, im~persen solicitation of persons who,
becavse cf their particuler circumstances, are vi.nerable to
tndus influence. We urce thet the Cormittee adcr: this standard
tc protect consumers while alloyirng thenm to receive infcrmation
atout availeble legzl cervices.”
Ri*e 2-103z Fielfs pf Frectice

a) GoocZwill Advertising

5
e
ma:r be

* * *
(2} OQther inform=ticn about the lawver
or £irm, their practice, or the types cf lez:l
mattere in which they will accept employment, which
2 rezconzhle perscn micht recaréd as relevant in
cdetermining whether tc seek their services.”
tErEss E zaéded.)
Propcsed Rule 2-103(z)(2) is worded almost identically to
existinz Rule 2-202(a) (8., Given the history of very restrictive
limizations con profescsiornal acdvertising that were common in this
coun~ry before the decision in Bztes v. State EBar of Arizona, 433
4 Tre Illinois State Bar Association, in Opinions 832 and 84-4,
inficated that attorneys may nct advertise through Welcome
wWacom. The Bzar Association took the positicn thzt Welcome
Wazzon's Celiveryv of an attorney's caré was an implicit
reccrmmencztion oy Welcome Wagen of theat atterney's
services. Such an interpretation is based cn erroneous
premices. Welcome Waczon disclaims any such recommendation,
and similar adverticing intermediaries couvlé 2o the same.
TPreoocsed Rule 2-101(8) permits paid written communications,
2ns does not prohibit the Celivery of suvch written
communications by intermediaries such as Welzome Wagon. Wws
urce the Committee to cisavow Opinions €32 an2 B4-4, and to
inficate In comments to proposed Rule 2-101!2) that gttorneys
may experiment with many vehicles of pzié advertising,
incluling Welcome Wagon.
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C.8, 350 (387770, there i & Canger that & statement purportiing ¢
authorfze cnl¥v certain kinds of information to be advertiseld =may,
by implicaticn, be read to proxitit all others.

Read broally, thies rule coull be interpreted as prohibiting
>nv attorney acdvertisinc unless it provides inforza2tion that a
rezconatble pverson might recari eac redevant in determining whether
tc seev the zttorney's services, Scch a reading micht preclude
zttorrey aldverticing intencel to achieve name recognition and
cenerate gooiwilli, such as thet premcting an undersstanding cof the
lzw, sz2luting &n anniversary of the U.S. Constitution, or
extending Christmas greetings., The fect that such advertisements
2re cuite commcn demoncstrates that other types of businesses
ccnsic2r them to bDe a2 werthwhile investment. This type of
afvertisging arpearcs to be an efficient means of promoting name
recogricion. Eecause of the risk that eny listing of the kinds
cf information that may be acverticsed may be interpreted as
excluzive, we Trce the Committee tc make clear thzt Rule 2-1031z)
ig not intencded 2= a limitation on the ccntent of nondeceptive
cemnunieatipns., :

et Coompnicetiong Conctesnine Bperciplitv

We have two concerng about Rule 2-102(»): Tiret, it mav
ik ibie wsruskfsl glaime abovt specigl training ©Or experience;
zad, seccng, 1t prohibits the use of the worl "specialist.”

Clezzly, it woulsZ be deceptive for an attorney to advertise
t-z¢t he or cshe is "cer+<ified" in an area cof law if no
certification procedure exists or :If the atto:ney Las not
obtzined certificaticn. But if the proposed rule's prohikition
of implicit claims of specialization were interpreted broadly, it
coulé prohibit truthful statements about specizl experience and
training. A statement that an attorney is a member of an
organization of trial lawyers might be prohibited, even though it
woulcé inform consumercs that the attorney has sufficient interest
in trial acdvocacy to join the orgaﬁ'zaglow anéd that the attorney
has accecss to the orcani~a**on's traininc &né materials. There
are many wavs to obtain expertise, even absent a formal
certificaticon process, and irnformation that an attorney has
gpecizgl skille in a particptaer fielé is clearly pseful to
consumer:s needing help in that field.

Tre rute also forbics a lawyer from teinc the woréd
"epepiElisgt” in meking g truothfe’ elzim thet ke or she hes
cevelcoped skid's or focuse? hig or her practice on an arcez o0f the
-aw., Use of thies term may be the clezrest, most efficient wzy ¢
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communicate that information. It is not clear thet a claim that
one is a "specielist” woull be understoold by lay persons to imply
that a lawver hacs cbtzirnel formzl recocnition as a specialist.
The prohibition of false claims of certification further
diminishes the likelihool of such a public misunierstanding. We
are not aware of any reason to belzeve that acdvertising as a
"specielist” woull create an unjustified expectaticn about the
results that a lawyver can achieve, ary mcre than ifentifying
oneself as & surgeon generztes an expectation that every
operation will be & succecs. We therefcre urge t-e Committee to
el minate the prohibition cf truthful, nondeceptive claims that 2
“awyer is a speci lﬂst.
Conclusiorn
In concivsion, i1t appesars that the Committee's rule
proposals will zllow significantly more advertising than does the
current Locfe cf Profeccsional Responsibility, ancd will thereby
Senefit consurmers of lecal services. We share the view that
advertising "rectrictions shoulé be imposed only to the extent
thaet they can be specifically justified to protect th
cElic."” We hope that thic letter will be of assistance -
pcinting cut wavs in which particular rules may restrict
cormpetiticen ané injure consumers, ancé we urce the Committee to
consider these iscsues in essessing the proposed r:les
Sincerely,
rman
Director
Bureau of Competition
: Committee Comments on Raule 2-181, Illinois Cgie oF
Profescicnal Responsibility, reorinted in 1... Ann. Stat. ch
11¢Y, BArtigle "III at &%0 (Smisx~2ord Bugp. =8BE),



