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¥r. Chairman, Ladies and Gentlemens

I want to sy thanks on bchalf of myself and my fellow Commis-
sioners for your kind hospitclity, the excellent dinner, end this
chance to talk over some provlems of gommon interest to all of us.
Whet I heve to say tonight is of interest not only to these of us
here who arc devoted to the regulation of securitics practices, wul
2lso to members of the finencial community end to investors. I om
perticularly glad tonight to compare notes with those here who
edminister State securitics laws on what I know is a prevelont
regulatory problem: getting informetion to investors.

Sometime:zago I -saw a cartoon of a woman sitting in her brelker!'s
office carefully instructing him on how she wanted her investmonts
handled. She ended by telling him, with commendeble caution, "ljow,
just before the next depression I want you to sell 211 my stocks end
bonds."

The story not only shows how some peoplc sxpect prophctic
vision of the financiel community, but it shows also one cf thc
important ways in which disiilusion and disrespect with the finencial
community originates. That woman, utterly uninformed about anat
she owns and what she buys, uxpects the impossibl. of her broker.

Of course, while hicr orokar stends ready to give her legitimatc
scrvices, he is not superhumcn. But his failurc to call cvery tuvrn
in the market will be regardcd by that women as 2 breach of his
obligations.

Contrast thet woman with the informed investor who has
cxercised his judgment about what to buy. The informed buycr
does not cxpect the impossible, has no illusions azbout whet you
can do for him, and is not likcly to look for scapegoats in
rotribution for his investmentrmisfortunes. If I were in the invest-
ment business I would pray, for my own protection, if for no other
reasons, "Let me have about mc customers who are informed."

Now, if a broker underteckes to give investment adviee he
undertakes the duty to tell his client, to the best of his abiliity,
when to buy and when to sell. As you know, it is our business
at the Securities and Exchange Commission to help enforce the ,.clicy
of Congress that investors shell get the informetion they n.ed.

But if is not our function at the Commission to tell people what to
buy or 'sell or when to buy or sell, Where the free play of bujors
and sellers is unaffected by ertificial impediments, thc Commission
has no power or authority to interfere with the operation of tac
market and price movements. Our job is to help lay the foundation
for en informed.market frec from artifical influences, In other
words, our job is to prevent teilor-made fluctuations. That Job? '
I think I mzy say with pride, we heve done to the best of our anility.
In passing, as you probzbly kiiow, the Commission is meking a com—
prchensive study of the racent merket decline. what thot study
will disclase we do not kaow. Cur future course will be determincd
by the facts revealed.
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In choosing a topic for my remarks tonight, there were
mény things I had to consider. Would our very cherming ladies
forgive me if I talked shop. ™Tould the gentlemen bear with me
if I talked on a subject which would require some pretty precise
language. I answered both these questions in the affirmative.

I know the ladies will forgive me. I know the State Commissicners,
the investment bankers, the dealers and the members of the bar who
make up this body, by and large, will bear with me because the
subject matter of my remarks has a peculiar, even if different
interest, to each of those present.

One of the most important pieces of legislation we administer
is the Securities Act of 1933. I want to deal tonight with some
problems raised under thet Act in our attempt to make s reality
of the Congressional policy of getting information to investors.

With certain exceptions, all securities being publicly
offered must be effectively registered under the 1933 Act. The
Act contains a fairly simple mechanism for the registration of
securities. A registration statement is filed on 2 prescribed
form containing the information deemed important. Assuming that
the, registration statement is not amended, or if amended, that
the amendment is pursuant to our order or with our consent,
registration becomes effective on the 20th day after the
statement is filed., However, the Commission can cut down the
20-day period having due regard, among other things, "to the
adequacy of the information respecting the issuer theretofore
available to the public." Cutting down the period of registration
is known as "accelerating effectiveness of registration.”

This lag in time between the filing and effectiveness
of registration is known as the "waiting" or "cooling off"
period., There is no doubt whatsoever sbout why Congress provided
that waiting period. It was so that high-pressuring would be
discouraged and that, during the waiting period, information
gbout the security, aveilsble from the filed registretion statement,
could percolate out to investors before they were called on to
buy. I cannot exphasize too strongly the need for using the
waiting period in order to get preliminary informetion out to
the piblic. Although the registration statement is publicly
on file during the perlod, relatively few investors or deslers
get to know what is in it. It is 2 common practice in public
distribution of securities to take orders over the telephone as
soon as the registration statement is effective and to deliver
the prospectus with the confirmation, This can lewfully be done,
but unless reliable informetion is currently aveileble before
the order is teken, there is a grave danger that the basic policy
of the Act is being frustrated.
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In general, full use has not been made of thc waiting period in
order to disseminate information., It is unfortunate that the Con-
gressional policy has not becn put into meximum operation in this re-
gards and my specific concern tonight is with some of the rcasons for
this and some of the ways in which it can be remedicd. The problcm hos
been apparent to us not only from our own expericnce within the Commis-
sion but as a result of numerous communications we have received from
investors, dealers, underwriters and others in the financial community.

The financial community has in the past made some adjustment towu rds
using the waiting period for the dissemination of information; and onz of
the most widely known methods is through the circulction of "red herring®
- prospectuscs. In gcneral, the Act provides that the first written at-
tempt to sell a security which is required to be registered should be
either through a prospectus meeting the requircments of the Act or sheuld
be preceded or accompanied by such a prospectus. To comply with the Act
a prospectus must contain the most significant information in. the rcgis-
tration statement and be up to date within a year of its usc. Some
underwriters have used the waiting period to disseminate to dealers and
investors a 'document looking somcthing like a prospectus, and sctting
forth the significant information containcd in the registration state-
ment -as filed. Remember that this document was sent out in advance of
the effective date, while it was unlawful to ofZcr the sccurity. In
order to avoid the implication that the seenritics covered by this docu~
ment were being offered in violation of the law, a legend in red ink was
customarily placed across the top of the first page of the document ex-
plaining, in part, that the document was for informetion only, that it
was not an offer to sell or a solicitation of an offer to buy., Thc name
of the document derives from this red ink legend.

While we have never really known to what extent the red herring
prospectus has been used, it is clear thot, in rccent periods, its usc
has fallen off considerably. Now the rcd herring prospectus is not an
unmixed blessing. It does serve to get information to the public during
the waiting period; but that information comes out of 2 registration
statement not yet effective and might well contain inadequately statoed
or otherwise misleading material, Further, therc was always thc danger
that such a document would not only inform but would also be used to
solicit indications of interest. And such solicitation in advance of cf-
fective registration is contrary to the policy of the Act, Nevertheless,
we have from the earliest days rccognized that getting reliable informe-
tion eut to the public during the waiting pcriod was part of the fundo-
mental policy of the law. And we have issucd repeated interprctations
permitting the use of the red herring prospectus without deeming it an
unlawful offer or solicitation wherc we were satisfied from the cir-
cumstances that it was being used for information only.
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The tendency to avoid using the avenues of information to gct
knowledge about securities disseminated during the weiting period is a
matter of deep regret and concern to us. The reasons for this tendency
are mapy and complex. I cannot discuss all of them, but I will try to
sketch somes One often heard is the paper shortage. Another is the
prcdominance, in the recent past, of the seller!s market. But onc of
the most important reasons for inability to get rcliable information
around during the waiting period is the inadequeacy of registration
statements as filed., It doecs more haim than good to cireculate to in-
vestors inadequate statements, half facts, shaded truths and somctines
downright, although nol fraudulently intended, prevarication. It w=s
because of that danger that the Commission in April of 1945, publicly
announced thc policy of refusing to accelerate cffectivencss of rogis—
tration in cases where inadequate red herring prospectuses are circu-
lated until we are assured that thce matcrial amendments to the regis-
tration statement are communicated to thosc who got the red herring
prospectus. Many underwriters have said that this public announcement
has acted as a deterrent tc the use of red herring prospectuses.

Now you will hear of all sorts of arguments about the registration
process, Onc of them is that there is nothing inhercntly wrong with
most registration statements as filed and that the Commission consists
of a group of fly-specking perfectionists who cannot tolerate having .
any.statements go through as filed. Of course the Commission is carcful
and coutious. You would not want a Commission that was not, And you
would be hearing less public criticism of the Commission if we lct some
of the rotten registration statemcnts wc get become effective - with
the consequent odium and expensc of a public stop-order prcceceding and
possible civil liazbility. Nothing in the law requires us to cxecrcise
such care in reviewing registration statements in advance of effective-
ness, The carc of the staff in processing rcgistration statements in
advance of effectiveness has a tendency to protcct those filing state-
ments and bearing liability as well as to protect investors. But
because of the thoroughness of staff review a fecling has grown up, in
some quarters, that the registration statement can be filed in sloppy
shape. Thalt wasn't the intention of Congress. Quite to thc contrary,
Congress intended that the registration statecment as filed be a carc-
fully prepared and conscrvative document so that the informaticn
getting out during the waiting period would be fairly rcliablc,.

It should be obvious that we cannot depart from the policy of
refusing acceleration when inadequate red herring prospectuses have
been uscd., We camnot compromise with our duty to investors, and 2o
successful program of cncouraging the dissemination of information in
advance of effectiveness of registration must recognize this as a basic
premise. The key to success in achieving the statutory policy is the
. filing of adequatc registration statements and care dn the filing of
statements will cut down materially thc need for repeated amendments,
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We want to encourage getting out to investors, during the
waiting. period, reliable iafcrwation about the security; it should
be done so as not to result in unlawful offering or solicitation;
it should be done with as mueh stress on setting out the standarés
as clearly as possible; it should be done within the pattern of
the Act and within the limitation of our power thereunder, and in
a spirit of cooperation between us and those with whom we deal,

It cannot be done if wholesale revision is necessary before, the
information in the statement can be, safely disseminated to the
public. And we, on our part, will be continuously alert ‘to gear
up our practices, hasten our procedures and limit our criticism
of registration statements to those matters only which are of
material interest to investors,

I would like to sketch for you briefly some of the lines zlong
which we at the Commission have been thinking. Again I want to sey
that my words will of necessity have to be precise. The decription
of a proposed rule is not what might be called a very appetizinc
cordial but it will, I am sure, be of interest tomorrow and the cay
after tomorrow. My remarks are to be considered as tentative only,
Although T may talk in tzrms of proposed rules I want if understood
that I am merely outlining something which I hope will serve 28 tnec
basis for fruitful discussion between interested representativos
of the public and the Commission:

In general, a program of this kina would ccntemplate the .
adoption of two ruies. The first would be designed to dispel any
lingering fear on the part of those who use a red herring prospectus
in compliance with the rule that they would be charged with having
made an unlawful offer to sell or solicitation of an offcr to buy.
The rule would declare that a legitimate red herring prospectus,
complying with the rule, is not such an offer or solicibation
of an offer. The rulewould,of course, require that the red herring
prospectus contain reasonably accurate and complete information
and that it bear a specific legend limiting the use of the pgrospectius
to informative purposes only., We have tried to set up a standera
of what would constitute reascnably accurate and completc inforration.
We expect that a red herring prospectus would be reasonably accurate
and complete if it is prepared on the basis of the information con=-
toined in the registration statcment as amerded to correct the
inacéuracies and inadequacics peinted out in the Commission's first
letter of comment on the registration statement. [Except for dete
as to price, and other underwriting information, it is our hoase
that such a red herring prospectus would be substantially complcic.

The second rule would provide that the lawful final -~
prospectus could consist of the red herring prospectus complying
with the rules, and a supnlemental document containing such
additional information as is necessary to correct inaccuracics,
and to supplement the information in the red herring prospectus.
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. Under this rule, any person to whom the red herring prospectus
was sent or given prior to the effective dste need be sent or given
only the correcting and supplementing meteriszl; If & registration
statement is in farily decent shape when filed, the supplementary
materizl should be short. In this way the use of # red herring
prospectus will not require wastasge of effort and materis=l
by sending out a full new prospectus dupliceting most of the
material elready sent out,

To encourage the use of this intcrim method of dissemineting
information, and to help further the purposes of the rules,
the Commission would refuse acceleration of the effective
date 'of registration where it believed thet underwriters
have not tried to asccomplish an adequate disseminetion of
information during the weiting period., VThet constitutes an
"adequate" dissemination we do not yet know, end we hope that
we will be gble to formulate some specific stenderds by the time
a rule is finglly esdopted. At present one of the minimum
requirements we might ley dovm would be thet, in en undervriting,
all prospective end ectuel selling group members should have
received e red herring prospectus complying with the rules,

Underwriters will be expected to have aveileble red
herring prospectuses to be furnished to all who reouire copies.
The Commission, of course, would continue its policy of
refusing acceleration where a meterislly inesccurete or inadequate
red herring prospectus had been circuleted until corrective
information is communicsted, However it is our hope thet this
will no longer be 2 meojor problem since the red herring
prospectus, in most instences, would not be circuleted until
. after reccipt of the Commission's first lctter of comment,

The proposed rule which would permit a red herring
prospectus to be part of the final prospectus should encouresge
the printing end use of red herring prospectuses. Under this

.rule a red herring prospectus which has not been used before
the effective date cen be mede pert of the finel prospectus by
attaching it to the necessary corrective document which, in the
usuel cese, should be relatively short, Further, ss I have
noted, the requirements of the Act that a prospectus be furnishecd
would be met when 2 person who had becn furnished e red herring
prospectus would be given, within the limitation of the law,

a relatively short document containing the corrections end
supplemental material.' Thus, the use of the red herring will
not involve underwriters, or others effecting the distribution
in duplicate printing.

We have thought of verious other methods of meeting
the general problem I have been discussing, Among them is the
possibility of using summeries of information in registration
statements for general circuletion, The difficulties involved
in the use of summeries are mamy, and we are not cleer thet the
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proposal for the use of summarics offers a workablc solution. However,
as the project is thought out further, it might dcvelop that swmmarics
may form a feasible supplement to the rcd herring prespectus rules.
It is easy to envision somc of the difficulties we would face. Among
them is the question of what constitutes a2 fair and adequate summary
in a particular case. It will not be easy to define the linec betwren
fair summary and unlawful stimulation to buy which is thc n~turel ro-
sult of emphasis on favorable data at thec expcnse of the unfavoresble
data., And further, the adoption of a procedure regarding summnrics
may have to involve submitting those summories to a check by the Con-
mission in advance of their use.

You realize of course that the programs I have sketched out to-
night arc still tentative. We hope, within the ncxt few days, to
sct machinery in motion for getting specific proposals sent out to
serve as 2 basis of discussion between the Comission and cther inter-
csted persons. We will of coursc welcome the views of thosc who ad-
minister State securities laws ond we stand recady to avail oursclves
of thc benefit that their experience, and the experience of others,
can bring to the forrmlation of a program. And I cmphasizc again
that a successful program depends on cooperation,

I assume it is perfectly clear that our eagcrness to accorplish
the dissemination of information concerning securitiocs which are the
subject of a registration statement does not represent any medifica-
tion of our rigid pclicy to prevent the sffering ond sale of scecuritics
before the registration statement becomes effective. Properly ad-
ministered, dissemination of information on the one hand, and cnforce-
ment of the prohibitions against prematurc scles on the cther, can
supplement each other. Together they make thc pericd befors the ef-
fective date of the registration statcment one in which prospective
purchasers have a real oppertunity to become informed about new
security issues,

It has almost become fashionablc for a ncwly selected Chairmen
to state publicly his views as to Commission policy in the futurs,
I have been elected by the votcs of my associatcs and the Commission
policy is not what the Chairman thinks or says but what o m2jority of
the Commission decides on the evidencc. -

Sc, at the noment, I deem it .inappropriate even to suggest poli-
cies which purport to bind my collcagues. However, I do believe that
the country has a right to know that we are very conscicus of our
obligation to administer statutes possed by the Congrecss and that we
do not make the law but rather that we are ogents to enforce it. Ve
are responsible to the Congress and they, in turn, to the Amcrican
pcople.
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I know that my colleagues are aware of the importance of making
early and clear decisions-on disputed matters. While we will not
sagrifice justice to a slavish devotion tc consistency, as a quasi-~
judicial body, we hope to establish in the minds of lawyers and busi-
ness men and all those who are affected by the Commission, that our
decisions represent a common sense application of law and that they
will constitute precedents on which business men may safely guide
their affairs.

It is an unfortunate tendency of many contemporary writers to
characterize people in the govermment service as being "to the right"
or "to the left". I assure you we shall carry no ideological
bammer and if we are to be defined geqgraphically, I am sure that
our conduct will show the Commission intent on carrying out the will
of Congress 'right down the middle" -- in line with the law,

Thank you.





