
U.S. Department of Justice 

'Executive Office for Immigration Review 

Office a/the General Counsel 

5107 Leesburg Pike, Suite 2600 
Falls Church, Virginia 22041 

January 28,2011 
Ms. Amrit Singh 
Open Society Justice Initiative 
400 West 59th Street 
New York, NYIOOl9 

RE: 	 Freedom of Infonnation Act Referral from the Department of Homeland Security, 
Office ofInspectol' General (OIG) Regarding EOIR Operating Policies and 
Procedures Memorandum No. 99-5 

Dear Ms, Singh: 

On December 14,2010, the Executive Offic.e for Immigration Review (BOIR) received a letter f?:om 
the Depaliment ofHomeland Security (DHS), Office ofInspector General (OIG) informing it ofyour 
FOIA request. Specifically, it forwarded to EOIR for review the following document: Operating Policies 
and Procedures Memorandum No. ~9-5: Implementation of Article 3 of the UN Convention Against 
Torture. 

EOIR has decided to release the document because it is publically available. You can also find the 
enclosed document on EOIR's website at http://www.justice.gov/eoir/efoia/ocij/oppm99/99 5.pdf. 

Ifyou are n01 satisfied with this decision, you may file an appeal with the Office ofInfonnation 
Policy (OIP), U.S. Department of Justice, 1425 New York Ave., N.W., Suite 11050, Washington, D.C. 
200530. OIP must receiv.e your appeal within 60 days of the date of this letter. The procedures for appeal 

'" . are stated at 28 C.F.R. § 16.9, 

~j 
Christina Burghard . 

Freedom of Infonmition Act Specialist 


;:OIR FOIA # 2011-4690' . .
V cc: DHS, OIG - Attep.tion: Katherine R. Gallo, Assistant Counsel to Inspector General 

http://www.justice.gov/eoir/efoia/ocij/oppm99/99
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, U. S. 'pepartment of Justice 

,.Executive Office.forIrrimigrationReview' 

:,Office of the Chieflmmigratio~ Judge 


-May:14,1999, , . 

:MEMORANDUM 

TO: AlJ Imniigration Judges' 
 '"

_All Court Administrators 

-All Judicial Law Clerks 

.All Support Personnel 


FROM: The Office o.f the ChiefImmigration Judge 

SUBJECT: Operating Policies and Proce"duresMemoranqtim·No. 99-5: Implementation ofArticleJ of 
the UN Convention Against Torture " 
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:1. Introduction 

":bn~February:19;1999, anIntedm:regtilation;implem~ntin~the obligations una~r.Article:?ofth~-Uriited 
Nations.c.onyention Against Tonure and Other Forms ofCruel, Inhuman or TIegradingTre3tment or 

'Punishment as defm~d in 8 C.F.R§.208.16 (c)(1) (hereinafter cjtcd "Conyention Against Torture") 
'-was:publisij.ed in the.FederalRegister.This regulation became effective pn:March'22,1999. Article3.of 

, ~the Convention Against Torture, ~tat~s as follows: 
. .. 

,~.: i , i ~LNoStat~:paJjyshall expel, return; ('refotileJ;') ~r ex4'adite a:personto' another 'state wh;erethereare . 
;i.:!.,:::: ~ . '·stib~taJ:ltial~o.up'd~J.ol!-b~lie¥iJi]:g::.that:J:J.~euld~e-:in.·danger-6f-bei:p.g-su~jeeted-t(')-torture.' ' 
. ~",:::. : . ~. . ~...... ~.:;;,\.. ::.:~ ,~:: ::' ' ::::~/./~:,,<,~' Ci<.:;::. ~.~ " ~ 
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:2-. Forthe.purPose ofdetermiI,ling whether there are such grounds, the ~ompetent a~thorities shall take 

· . into account aJI-r~levant considerations inclUding, where. applic.able,. the existence in the State concerned 

· .of a consistent.pattern ofgro~s, flagrant, orltlass violations ofhuman rights. . . . . . '. 


This interim regulation,'bas~d on section2242 ofth.e ForeignAffrurs Refonn andRestructuring Act of 
1998 (p.L.I05..277,Div, G, Oct..21;1998);will have a significantimpact on theImmigration Court. It 

· . creates a new type ofclaim which is distinct from asylum Under-section 208 oftheImmigration and 
·.: .. Nationality Act (INA) and withholding ofremoval tinder section 241 (b)(3) ofthe INA. While asylum. . 

,officers have some screening functions, Immigration Judges'will have sole jurisdiction to adjudicate 
· Convention Against Torture> claims. A successful applicant under the Convention.~gainst 

Torture willl;Je granted withholding of reinoval or deferral of removal. Ad4itionall~, this 
· ~egUlation creates a ~ewtype of proceeding-,to adjudicate applicatio~: for withholding. of removal 
'under ~ection241(b)(3) of the'INA and under the Convention Against Torture, for aliens who 
have rec~ivedINS a<lministrative removal orders under sections '238 and 241 (a)(5) of the INA.. 

. Also, this· regulation, at8 C.F.R. § 208~18(a), identifies the criteria by which to deterJlline if an act 
.... constitutes torture under Article 3 of the Convention Against Torture.· . 

·:n. Convention Against Torture Claims in ReniovallDeportation/ Exclusion Proceedings 

~he ovetall'hearing process is not changed by the C~nveiltion Against Torture. ~owever, the 
.Convention Against Torture adds a form of protection from removal and res~lts ~n additional 

· considerationsfor the Immigration ·Court.· .' . . .... 

A. Initiating.a Convention Against Torture Claim 

. )' A Co~erition 4gainst Torture 'claim is triggered if the alien eith~r: '1) requests co~sideration 
.,/ . under the Convention Against Torture; or.2) presents evidence, including his or her testimony and 

in~ormation contaip.ed in a Form 1-589, which indicates thathe or she may be tortured in the 
· country of removal. See 8 C.F.R. 208.13 (c)(1)• 

. :Convention Against Torture claims must be'a~serted bY'filing FormI-~89,.Application for Asylum 

. or Withholding ofRemoval. QuestJon 7 in part C ofForm 1-589 asks: "Do'you fear being subject 
to torture in your home countrY-7"'There are sup..plemental instruction~ attach~dtoForm.I-589 

· which discuss Conyention'Against Torture claims. . . . 

'. :B. Conduct o~ the'Proceedings 

..A Convention AgainsfTorture claim.will be adjudicatedln conjunction with all claims (or relie(in 
·:theremovaJ/deportation/exclusion proceedings. There is no separate hearing to con~ider a torture 
claim.' '.

Itm~sfbe noted, however; that the-l80-day clockdo~'not ~pply·to ~pplication~:fot'~ithhoiding of 
.rem.ovaLuQ.der section:·241(b)(3) oftheINA or the Torture Convention•.Afmding that the alien .' 
=fi.led a frivolous:asyluin application does not preclude an alien froni being granted withholding. of 
;removal under.section241(b)(3) ofthe.INA 'or the TorlureConvention. Se~ 8 C~F~R.§·,208j9. 

·.C.. Deciding a . Convention AgainsfTortu~c·CIaim 

\:;~.:'::; .-:.:. ·i.n '~Q.nsider~ngthe COD:~~t.iOw{\g~in·st.'Tor.t~~~~~lai.w..,~tb.e.1mpiig~#.Q,n.J~~g;~~~'~~r~~~te~n,tine-,-t;-",'- ..... 
:: ,i::.;;.; :....il; l::;1f,~~~Jt~r;11!.e)men:has. establis.he.dithanf:is)m.qr:~·UJ;teJy:tltanJlot-thafhe or she wotild..·.b~"J9.r.t~re~nf 
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:.removed to the,p·roposed. country· of removal. See 8 C.F ~R. §208;16(c)(4); The IImore .likely than 
notll standard'is the same standard as withholding of removalunder sectio·n.241 (b)(3) ofthe INA 

} .and withholding of deportation under .the former section:243(h) of the INA. 
.. . 

Once theImmigratio'n Judge determines that the alien is entitled to Convention Against Torture 
'protection, he· or she ~usf then decide whether the alien is subject to mandatory denial under one 
of the bars contained in section 241(b)(3)(B) of the INA. See 8 C.F.R. §§ 208~16(c)( 4); .208~16(d)(2). 

. .' 

:If an Immigration' Judge decides that the aiien has mefhis or her b~rden'ofproof and that the' . 
alien is not subject to the bars contained in section'241(b )(3)(B) of the INA~the ~mmigration Judge . 
must grant theillien withh~lding of removal. Agrant of withholding of removal under the 

. Convention Against Torture has the same consequenc~s as a grant ofwi~hholding of removal 
under section 241(b)(3) of the lNA,:i.e., the alien may not be removed to.a country where it has' 

· . :been determined that it is J?1ore likely than not that lie or she would' be tortured. The INS or th.e 
alien may appeal theIm~igratio.n Judge's· decision to the Board of Immigration Appeals (BIA). 

. . 
· 'Ifan IIp.inigration Judge decides that the.alien 'has met hisor her burden of proof for Convention 
, Against Torture. protection, 'but is subjec.t to the bars contained in sec~ion 241(b)(3)(B) of the ~A, 

i&., the alien is a persecutor ofothers, a security threat, or has been convicted for a particularly 
serious ·crime, the Immigration'Judge' must deny the alien ofwithholding of removal tinder the 
Convention Against Tortllre and grant the alien deferral of removal under 8 C.F.R. § 208.17; See 
.8 C.FR..§ 208.1~(c)(4). ". .' "" . . . 

D.:WarningsNecessary upon a Grant of DeferraI:of Removal under the Convention Against 

... _". ·Torture.. .' , . i 


. '.) 'If an Im~igratio~ Judge grants deferral of re~~~aluilde~ the Conveh~on Against Torture, he.or 
· she must inform the alien that: 

'. 

1.. Deferral of removal does not confer any laWful or permanent immigration status on the. alien; . 

·.2•.If the alien is detained, he or she may not necessarily be released.by the INS; 

.3. Deferrid of removal is. effective 'only until terminated; . . . 

4. Deferral of removal maybe terminated ~ase(1 upon the alien's .~equest ·or a :motion fr~m the INS; 

;·S.i>eferral of-removal only precludes the INS from removing the alien to a particular country or 
countriesin which ifhaS:been determined·that the alienis'likely to be tortured; the alien may be 

, .removed atany·time to'another country.' .' . . 

.See 8 C.F~R.:§.208;17(b). 
. I 

Jt..The·Effect ora Grant orDeferral of Removal under the Convention Against Torture .. . . .' . 
. . 

The INS m~.y:not remov~ an~alienwhohas been granted defe~ral of removalto:a. countIyin'which 
. .' -,iUs moreJikely thannotthat he or she' would be tortured. A grailt of deferral'c~f removaTis . 

. : ... j' .. similar·.to.a grantof withholding of removal, in. ~hat it precludes·the INSfrom.removing·the alien... . . 
:,._ . ., '..,·{0~.p.e.cifiC4:,ou.l(ltr,¥..0S.ee..8£;E.R~·..§:.2.o8;la(~:':<'T4tc,;.JNS-m~;Yi~ow.e.v.erydetam..an..al,ien-g17ari..fed· . , .. :.. )': .,":.(:.. ' " 

.,'..'. '. ;:. -;;,.::··U:li.fe.tl1al?o:{:rcnfo:V-aI~and;·maY;requesHhe:~Ini·lhi.o;ra'tion Cotltt/ai:any. dine, based'Ol:{Fel~vant:·;. ~ ... ·.:.:.H··..;::\\·~:),2.\I1!). • 
• '.1 • ' ~ ~. '0'· . . ..... __-: .._".__ .. __..:.._.-:--.. _,___________.__.___._._.__'.._...._~.--.-....___.. .::~_____..~_ ..__________.~_____._ ..::..:-..----r--~-~=:-~.;-. 
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evidence that was not presented at the pr.evious hearing,torevi~w whether the alien should 
continue to have protection under·theConyention Against Torture. See 8C.F.R. §.§ 20S.17(c); 

...208.11(d); partVII ofthis OPPM. The INS or the alien may appeal the Immigration Judge's 
, decision to theBIA. . . 

:F. Motions to Reopen 

.Aliens with final orders may move.t6 reop~J;l·their proceedings in order to apply for withholding . 
of removal under the Convention Against'Torture. Specifically, the regulation addresses two 

. groups of aliens who mayfIle Ipotions to reopen: 1) aliens with final orders who have not 
.. previously sought protection under the Convention Ag~inst Torture; and 2) aliens withfmal 

orders who have previously "filed claims for Conven~ion Against Torturepro~ection with the INS. 

1,. Aliens with Final Orders Issued by the Immigration Court . 

A~ens with final orders of removal, ~eportation, or exclusion piay fde a motion ·to reopenforth~ 
. sole purpose of asserting a claim fiJr protection and under the Convention Against Torture. The 
"int~rim regulation .prov"id~s .for an exception to the time and numerical limitations on. motions to 
reopen for aliens who have a final order' and seek to reopen their cases for the purpose ofmaking 

· ' a Convention AgainsfTorture ·chiim.The specific require~ents are fOMd at 8 C.F.R. § 208~18(b) 

. . (2). This motion to reopen ID,ust nieet the motion to reopenreqnirements as set forth in.~ C.F.R. § 

·'3.23, and1) be filed on or before June 21,1999, and.2) show that the alien is prima facie eligible for 

::Convention Against Torture protection. S~e 8 C.F.R. § 208~18(b)(2). There is no fee for the filing.


of th~ motion. ....' '.' , 

J q2. Aliens with Final Orders who ~ave Pending ~onvention Ag~inSfTortu~e Claims with the INS 
o· " • • •• 

. . 
~efore the issuance of the interim regulation, the:INS had an: administrative procedure in which 
aliens with' final orders could requesta stay of deportation or removal pursuant to Article 3 of the 

. Gonvention Against Torture•. Aliens who made'a Convention AgainsfTorture claim with the INS . 
on or before March 22,1999, and whose claim was not finally' decided on or before March22, 
1999, will.receive a J,lotice from the INS.. See 8C;.F.R..§20S.18(b)(3)(ii}..· . 

. . 

The interim regulation prov~des that an alien who applied with theIN'S under:itsadministrative 
·process shall have his or her casereopeD:~d, based on evidence. ~hat he or she applied withthe"INS 
for.Conyention Against Torture protection.on or befor~March22;1999,aD.d ·the IN~ bad not . 

· made a tinal ~ecision. See 8 C.F.R.§ 208~18(b)(3)(ii)(A)•.If the alien provides a copy o( the notice 
~ttachment A) or other convincing evidence showing thailie or she has a request for 
·ConventionAgainst Torture protection pending with the INS, 'the'inter~ regulationreq~res do 

·~he motion to reopen be granted. For this gro1.!p of aIiens,-the regulation ~oes not ~pecify,a. 
· deadline ~ywhich the motion to reopen must~e 'filed.· . ' . 

.. Ur,·C.~pvention Against Torture' qaims in Exp-edit~d'RemovarProceedings (Credible Fear 
. Determi!,-ations) .. 

.A.Initiating aC~nventionAgainst Torture Ciailn"in Credible'Fear Review'Proceedings . 

. . 
Iheinterim re~laJiq.p:' allows aD:. al~en to raise a Convention Agains~ Tort~re <?la4n thro~ghthe . ' .. ,'. " 

.:.:.' ',::. " :¢Stablishe(J. cr~dlb\eJ~.~~.pro:c~ss~in.~xpedited r~movaI. "~()ceedin s.:.See:$ .. C~F~R.; ·2~8.~O; 3.42.; .... :::;. ':;;;:.:.': .. 
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,;Fear and'Cl~inied Status Reviews~However, pursuant to the'interim regiilations"the I~inigration ' 
, Judge:and th~ a~ylum offker must now also consider whether the ~lien has a credible fear of 
.;persecution and/or torture. A credible fear review proceeding.is initiated when ,the INS files Form 
, .I-8.63 with either block ~flfl or, block '!2" checked with the Immigration Court •. 

R Conduct of Credible Fear' Review Proceedings 

ft;s noted above', considering ConventionAgainst T~rture claims in ~redible fear 'review , 
.' proceedings does not change the process .. The procedures and policies ~escrib~d in OPPM 91-3: 

. Procedures for Credible Fear and Claimed Status Reviews remain in effect and cover all credible 
. fear review proceedings, including those when the alien claims a credible fear of torture. 

·CoDeCiding aConv~ntionAgainst Torture CI~i~ in Crec:iibl~·FearReview·Proceedings . 

. ,'The Immigration Judge shall make a de novo'dete~mination 'ofwhether'the alien has' a credible 
. fear of persecution andlor torture. If it is determined that the alien',has a credible fear of . 

/~.persecution· or torture, the'i:inniigration Judge will vacate the INS's expedited removal order. ' 

Alternatiyely, if it is determined tliat the' alien does 'not have a credible fear of persecution or 

torture, the Im~igtation Judge will affirm the asyluin officer's deteriniD.a~ioli and, rema'nd the 

case to the INS_f~r execution of removal. See 8'C.F.R. §§3.42(d); 3A2(~. ' 


IV. Convention ,Against Torture Claiins in Ad.tii~istrativenep~rtation or Reins,tatement . 

:' 'Proceedings (Reasonable Fear Detel"minatioits), , '., " 


, " ';, '~he interim ~egulation creates a new type of proceeding called a' "reasonable fear, reyiew 
} .pro~eeding" which is modeled on t4e ,credible' fear process. Reasonal>le f~ar review proceedings 

will be available to aliens who have been ordered removed by the INS under section 238,of the 
INA (c~vering aliens who are not lawful permanent residents and have-been convicted'of,an 
aggravatedf~lony) and under section 241(a)(5) of the IN~, (reinstatement of removal orders). This 
proceeding was created to co.nsider whether such an 'alien is eligil~le.for withholding of removal 
under either:241(b)(3). of the INA or 'the Convention Against Torture. '.' " 

, . 

, ,:Under'this ,process;.an alienwhQ 'has' been ordered· removed.by the INS and expr~sses.a fea,r of, 
persecution .or torture~will have his orher claim screened 'by a~ ~sylum officer•.See 8' CF.R. §§ 

. ,~38~l(f)(3);241.8(d);208.31(b). The asylum .offic~r must use the "reason,able possibility" of torttire ' 
,'or,persecution st,andard. See 8 C.F.& § 208.31( c).,As defined m the regulatioIi~ this standard is, ~n 
effect, equivalent to the standard used to adjudicate asylum applications. See 64:Fed. Reg. 84?8, 
8485 (Feb. 19,1999). This standard is higher· than' th~ "'cr~dib~efearff standard.. . 

i.~ the asylum officerfiudsthatthe aIi~n has a "reasonable fear" ofpersec~tion or .t~rture, the 
:alienwillbe referredto the Immigration Court foni withholding"only.proceeding: See 8 C.F~R.,§ 
:208~31(e); parry ofthis,OPJ:>M~If the asylum officer determines that the alien does nothave a 
'reasonable fear of persecution 'or torture, ,the alien mayrequest.anlmmigration Judgeto review 
the a~ylum officer's negativ.e determination in a.reasonableJear review proceeding. See 8e.F.R. § 
:208~31(g).This request triggers a reasonabIefear revi~w,proceeding. ' 

( 

,A.Initiating Reasonable Fear Review Proceedings 
.. ' ':' 

';':;',' ~:,.).... ,A.,r~~s.onaple (ear r.eview prQ.cee<li~g:.is;;initiate.d,:~hen th~ '~NS .files with,tIiejwwgorti~p, 9Q~,rt a . ':, 
.~.j... :.:,..{.rl,:,,?~~~P}J~$..ti~ w~th.·~lockfl,5~f:<;h!~~~~d:~:'~~~i~g:witJl;~Q~m:I:-8(i3, the'lNS:sh.3.ll:a.so:':Br.0v.i,4e.:t~~~w¢o,~~.":" ..... : .'..' ," , 

.~=£~i~~~~~~~.:~i-~:,=~~~~.-:-~:::,:.:~=.;=~~.=::.;i~:~i,;~,~_~=-~~:~~,",.~~-,,~~}~ 
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B. Scheduling Reasonable Fear Review Proceedings. 
. , . 

The r~asonable few determi~atiori was designed to provide for a fait: resolution ofwithholding of 
deportation or remova.l claims eit~er und~r section 241(b)(3) of theINA or the Convention 
Against Torture without disruptmg the op~ration of administrative removal'and reinstatement of 

. removal proceedings. See 64 Fed. Reg. 8478, 8485. (Feb • .19, 1999).In the absence of exceptional ' 
'circumstances, a reasonable fear review proceeding shall be conducted within 10 days of the filing 
of Forni 1-863 with the lmmigration Court. ~:8 C.F.R. § 208.31(g)(as corrected at'64·FR1388l ,­", "

.(Mar~h23,1999). ' , . . .. " 

. A hearing notice entitled '~Notice ~fReview ofReason~bl~ Fe~r Hearing" bas b~en created in 
ANSIR for these cases. See Attachment B (notice T9). The hearing notice mu~t be.sent to ~he alien, 

, in care of his or ~ercustodi.al·autbority, and, his or her attorney, ifany, via an appropriate, 
.. overnight courier. Service ofthe copy of the hearing notice shall be sen~ to t~e INS via regular 
: mail. See Interim. OPPM 97-2: Notices . ofImmigration Judge, Hearings, partU, B, 2. ... , . 

i" "j C. Conduct of ReaSonable Fea~Review Proceedings 
~ / . .' ., 

;Th~ interim regulations do not describe how rea~ona'ble fear review proce~dings will be 
. conducted. Howe.ver, as t~es~proceedings resemble credible fear review proceedings, much ~f 

..their conduct will be modeled after credible .fear review proceedings. See 8 C.F.R.§3.42; OPPM 
97-3. Procedures for Credible Fear and Claimed Status ReViews. A Record ofProceeding (ROP)· 
will be created for each reasonable fear.review determinatioilproceeding. The red ROPjacket 
used:fot credible"fear review determinations should be used for these cases. The'ROP should be 
o'rgan,ized with the left side.ofthe ROP containing,theimmigration Judge. worksheet· . 
(administrative side), and the right'side containing Form 1-863, any submissions filed' along with 
.Form~-863'. any written hearingnotice(s) andJhe tape. envelope~ See OPPM 97:3: Procedures for 
~redi~leFear and ClaImed Status'Reviews; partlV.. ,,' . '. 

. . 
, '. 

TheIm~'igration Judge must tape 'record the reasonable fear revieW. proceeding. The tape(s) must 
. be labeJed so that they are distinguishable from other types ~f proceedings (e.g., "Reasonable Fear 
.Reviewtt). Although the tape(s) will not normally be'transcribed,·the·tape will remain in the.ROP. 

, . 

.. lheIinmigration Judge may conduct p[oceedings.~yvideo conference (~,8 c.F.~.§3.25 (e);' , 
,~owever;thelnterim,regulati~ns, unlike the regulations governing credible:fear:proeeedings at8 
C.F.R. §:3.42, donot.address whether areasoilable fe~rreview may be·conducted telephonically 
'without-the consent of the ali.en. There~ore, in:the absence ofaDyr~gulations specifically . 
governin.gthe conduct ofthese .proceedings, it is leftto the discretion of,thelpiniigration~udgeto 

'. determine the·issue. . 

. ~-: . . ::. :: ·,:~{.~~.... l~t~ip~ete~.:.~.;~~c~,~S;try, 
'.' ',' ., '. .... th~ Immig~a#Q~,9.~,~rt·. . ~~~~::..,.p,~~y~,¥~;.qn

~ . . . 
~.:·. Jf~:staff.~~·.,~;:~~~k~ct.:.; ..'..~?":/;':':;~;;'ii.i::~-:1.~,~;::.'~' .,:-, . . 
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. . . 
interpreter is notavaHable for the hearing, the B.erlitz Unscheduled Telephoniclnterpreter. (UT .. 
Service) should be used. If the UT Service is unable to assist, the AT&T Lailguage:Line may be 

; used. 	 " 

With regard to representation in reasonable fear review proceedings, thdnterim -regti.lation~ are· 
.. agaiIi. silent. However, the interim: regulations specify that the alien maybe represented by counsel 

in the asylUni officer's reasonable fear interview. ~ 8 C.F.R•.§ 20·S.31(c). ~~lso8 C.F.R. §§ 
3.16(b) (governing the right t~ representation generally); 3.42 (c) (the right to consult p·rior to 
credible fear review).Since there is no specific'regulatory guidance on this point,the issue is left to . 
the discretion of the Immigration Judge. '. 

D~ D~ci~mg the Claim in' Reasonable Fear Review Proceedings 

Thelmmigration Judge must make a de novo determinati~n.of.whether the alien has established a 
. reasonable fear.ofpersecution and/or torture. As noted previously, the "reas~nable f~ar" of . 

. torture ~r persecution standard is higher than the u~rediblefear:~ s.tan'dard al;1d is the standard . 
'. ·used·to a.djudicate.asylum applications. See 8·C.F.R. §208.~1(c);·64·Fed. Reg. 8478; 8485 (Feb. '. 

:19,1.999).A special'ord~r for reasonable hear review"proceedings .hasbeen· established in ANSm.. . 
See Attachment B (orderX8). If theImmigration Judge finds that the alien has established a 
:r.easonable fear ofpers_ecution an<Vor torture, the Imlp.igration Judge shall' render an order 

...stating that finding. The 9rder 'includes a no.tice that, by' operation of regulation, the alien is. pla~ed 
. 	:jnto withholding~only proceedings. During the new withhoiding-orily proceedings, the . . 
Imm~gration Judge shall ~ilow the alien to submit Forni 1-589. See 8 C.F.R. § 208.31(g)(2); part V 
of this ~PPM. IftheImmigration·Judgefinds that the alien does not have a reason~ble fear of 

.' . ,persecution qr torture,·the case shall be returned t9 the INS 'for removal of the alien. 
:. 
; 	

) 	 . .... . , 

..,.' The~e is no appeal fro~ an I~migration Judge's decision in a reasonable.fea~ determination by 
'either the alien or the INS. See 8 C.F.R.. §208.31(g)(1). . . ' . 

V. 'Withhoiding-Only Proceedings 

. . . Under the .inter~ 'regulations, alie~s in.' administratiye removal proceedings under. section 238 of 

.' . thelNA and aliens subject to reiiistatem~nt of removal under section ~41(a)(5) of the INA will 
D:0w be able to apply for withholding ofre~oval under·section 241(b )(3) of the~A, as well as the 

.Conv~ntion Against Tottur~ after a screeniIig process by an asylum officer ~escribed in Part IV 
above. . 

.A.~nitiating Withhol4ing-Only Proceedings 

:Awitliholding-orily;proceeding w:ay 'be :~itiated in two ways: 

"1) 'when an asylum officer finds that the alien established it-:reasomltile fear ofpersecutiori. or . 
. :torture,:and thcJNSfIlesForm I -863 with block "6" cnecked -with ·the Iminigration'Court; or, 

~2) when:anImmigration Judge. determines that the alien: has a -reasollable'fear ofperse~ution or 
:torture inareasol:1able.fe~r reviewproceeding. The INS does not need to file another.FormI-863 . 
~to begin withholdiri.g-only.proceediiJ.gs~ The Immigration Judge's:finding of.reasonablefear 

:'..,'. \triggers:the comm~n.ceIilent ofwitlIholding-onh'.proceedings.~8 C.F.~ §·:208.31(g)(~). 

~t:\;!~~; i'~:~';:'~.1Jla. ~ifhlI~l9.Jng:-.~n~!~rQiee.di~i~~~~1ili~ig.t~t~Oil Judge:~~j)OhJY' c~·riSi~~t:t~i!· ~He~is'appilcation , ..(.'~:;, ';:':i'} .! 
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~for withholding of removal under section 241(b )(3) ofthe INA and·theConveJl.ttru!.Ag~inst 
. . .' . ", Torture. The process ~s.similar to an asylum-onlY'hearing pursuant .to 8 C.F.R. § 208.2(b). . 

; 

B. Scheduling Withholding-Only Proceedings· 

Withholding-o~Iy proceedings, Iike~the credible fear and rea.sonablefear proceedings; will likely 
· . involve detained aliens. Iii such circumstances, these' matters should be scheduled a.ccording to the 
'.' normal scheduling procedures for detahied aliens~ The 180-day clock does not apply in 
wi~hholding-only proceedings. The 10-dayperiod' in removal proceedings (14 days in deportation 
proceedings) required to allow.an alien' to se.cure counselpursuant to section 239(b)(1) of theINA 
does not :apply in these cases. In scheduling and adjudicating these cases,-the Immigration Judge 
sh~uld balance the dictates of due process .concerns with regulatorycQD1:pliance concerns. 

:: The. hearing notice, ~ntitled "Notice ofWithholding-Only H~~ing" (see Atta~hment B (notice 
. T8», must be sent. to .the·alien, in 'care' of his or her custodial authority, and his ·or her attorney, if 
.any, via an ap'propri~te"overnight courier. Service of the copy of the hearing notice shall be seQ,t to 
the:INS via regular mail. ~'mterim OPPM 97-2; Notices of,lmmigration Judge Hearings, part 
·ll,·B,2 • 

. C. Conduct of Withholding-Only Pr~ceedings 
. . '. ~ 

The interim 'regulations do .not describe the required conduct-ofwithholding..;only proceedings •. 
· . However, as these proceedings resemble asylum-only proceedings,their conduct will be modeled 

after. asylum-only proceed_ngs as set forth at 8 C.F.R. § 208.2(b), except tbat withholding,:~)J~ly 
..... "" proceedings are limited to whether the alien qualifies fo~withholding of deportation or removal 
!.. ") under s.ectio~241,{b)(3) of the INA or the >Conyention Against Torture, or ~eferral of removal . 
. . ':' ':. under. the Convention Against Torture. . . . 

·TheImmigration Court wiIl'usethe blue ROP jacketJorwithholding-only proceedings. The. 
· Immigration Judge's order-rmding that the alien has a reasonable fear ofpersecution or torture or 

.·a Form1-863' with block "6tf .checked will be the mitial'document in fhe blue withholding-only 
ROP. TheIm~igration Judge must commence the withholding-only proceedings using a new tape • 

.~t the initial appearance befGre the Immigration Judge, the alien shall be given: adequate fi:me.to .' 


.prepa~e and file a Form 1-589 with the' Immigr;-ation. Court. Once F.orm 1-589 is .received,a ~opy' of . i 

the.applicationmust. be forw~rded to theState Department and the Immigration Judge lll:ust 

schedule a hearing on the merits. . 


Thelmn.igration Judge may conduct any:proceeding;byvideo conference (see 8 C.F.R. §·:3.25(c»); 
however, the interim regulations (1.0 not address whether.awit~holding-only proceeding maybe 

. conducted telephonically without the con$ent of the alien'. Therefore; in the absence orany 
.rcgulations.~pecificaIly'·governing·the conduct of.these .ptoceedings, ;itisleft;tothed,iscretion.of.the .. 
. Jmmigration Judge·to determine the issue. . . 

:Han inte~preter is necessary,the Immigration: Court must provide one. If.a staff or:a contr~ct 
'interpreter'is not available for the. hearing, the UT SerVice should be used.lfthe~UT.service. is. 
unabkto assist,the AT&T..:Language:Line may be used. '. 

. . . . 
. . .' \ . . . .. '. . ,'. " 
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· In:the withholding-only hearing, the scope of the Immigration Judge's ~djudication is limited to 
:.,. ". ;co.nsideration·of the alien's withholding of removal application under 8 C.F~R. § 20S~16;. See S 
. } . C~F.R. §§ 20S.31(c) j20S;31(g)(2)(i). The Immigr:ation Judge shall. rule 'on whether the alien' is 

eligible for withholding of removal under section 241(b )(3) of the INA or whethe:r; the alienis 
eligible for withholding of,removal under the Convention Against Torture. A standard order has 
been generated,in ANSm for withholding-only proceedings. See Attachment B (order Q5). 
J;»ursuantto 8C.F.R. § 208:16(c)(4), ifth~ Iminigration Judge determines that the alien is more 

..:likely than not to be·tortured'in the country Qf remov~l, he or s~e must either gra;nt withholding of. 
removal·or deferralof removal, depending on whether the alien is subject to the bars in·section 
,241(b)(3)(B) of the INA. 

Both the alien and the INSiIiay appeal the Immigration Judge's d~cision totheBIA. See' 8 C.F.R. 
'. ,§§208.31(e); (g)(2)(ii). . . 

,VI. Asylum-Qnly Hearings 

Under 8 C.F.R. § 208~2(b),Immigration Ju<Jges have jutisdiction over asylum ~pplications fll~d by 
,certain' aliens who are not in removal, deportatiOJ;l, or exclusion proceedings. Since a Convention 
..Against Torture claim is considered an "asylum application"'for'purposes of section 208 of·t~e 
'regulations (see ,8 C.F.R. § 208:1(a», an alien who is in asylum-only proce.edings pursuant to 8 

.' ' C.F.R. § 208.2(b), maYals.o apply for withhoiding ofremoval under the Conventio~Against 

.' Torture.In an asylum-only.proceeding, block"3"- on·Form 1-863 must be check~d. 


, VII. Termination ofDeferral of Removal 

",.. ~") A. Introd~ct~on , . \ 

· One of the differences between being granted withhol<Jing of removal and ~eferral of removal 
under 8 C.F.R. .§208.17, is the process for termination.,A grant ofwithholding of removal under 

· either section 241(b)(3) ofthe INA or tlie Convention Against Torture may be ~~rminated through 
'a,motion to reopen. See 8 C.F~R § 208.22( e). ~y contrast,the process to ·termi"p.ate deferral of . 
.rem~>val does not involve a: motion to reopen; rather, the INS'must file a motioIi. to schedule a 
hearing to. co~sider the termination ofdeferral.of t:emoval with the III;1migration Court. This 
.Q1otion shall.be granted ifit isaccompanie4 by evidence that is relevant to th~ possibility that the' 
·alienwould be tortured in the· country to which removid has been deferred that was not presented 
at-tJte previous hearing. The.INS motion n'eed not meet the ordinary motion to reopen 

.requirements. See SC.RR. §.20.8~17(d)(1). ", 

.If an.Immigniti~n Ju.dge grants:INS ,motion to schedule.a. hearing to .con~ider the termination of 
the deferral of.remov~l, he or she. shall then conduct a hearing'based on the record of proceeding 
aIidany new evidence presented by either the INS or thealien.and shallmake.a de novo' 
. determination ofwhether.it .is more likely than not that the.alien;would.betortured.iIi.t~e countly 

. of.removal. ~ 8 .C.F.R..§.208:l7(d)(3). " . 

,An'alien'may make ~ written request to "terminate his or.her deferralof.removaI.See.8 C.F.& § 
:208~17(e); .The Immigration Judge may'hold:a hearing to deteroiine whether·the.alien'srequest 
-was knowing:and voluntary. "However, if the Immigration Judge'is:abkto determine that the 

{. . 'j :request'Yas:~owing andvoluntary on'the basis o~t~.ewritten·s~bmission,·a he~ringjs not , 
. _,_: D:eces~al!. ~ee 8·C.;F;~ §.,2:08.17(e). ..' . ",!: ''', .. ' .. "--,-'._-'-_____ 

,' 
. . 

.,' :~..;. 
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B.f.mperVenue and Jurisdiction 

,i 	The INS's motion to schedule a hearing to consider the -termination of deferral of remoyal or the 
alien's request to terminate deferral of removal must be filed with the Immigration Court which 
issued the order granting deferral of removal. ~8 C.F.rt §§.208,17(d)(1); 208~17(e )(1). If-such 
motion or request to terminate deferral of removal is filed with another Court, it must be rejected . 
forlack ofproper venue.. . . ' . 

C. Adjudicating the INS's MotioD, or the' Alien's Request. 
' .. 

Thelmmigration Judge niustadjudicate an INS ~otion to sch~dule a hearing to consider 
termination of deferral in accordance with 8 C.F.R. § 208.17( d) (1). The alien's requestio 
terminate deferral must be coIisidered pursuanfto'8 C.F.R. §208.17(e)~ The regulation is silent 
regardipgwhether the Immigration Judge's de~ision on the motion-to schedule a'hearingis 
appealable. . 

D. Sch~duIiDga T~rmination H~rjng and Hearing Notice 

If the Immigration J tidge grants the INS's motion .to schedule a hearing to consider termination of 
. ~efet:ral, the ROP m1;lst be obtained. A ilotice ofhearing must be sent to the alien, at an address 
prov~ded ~y the·INS. See Atta.chment B (notice X9). To aliow the alien time to secure 
representation,the hearing should not-be scheduled earUer than 10 days for removal proceedings 

.. '. (14, days for deportation .pt:'oceedings) after service of the notice. The notice will inform ~he alien of 
-.the nature ~fthe hearing. Itwill also inform.the alien 'that he or she may supplement the '. . 

: ,.,informati.on in his or her ForniI-589 application no later thanlO calendar days of·servic~ ofthe 
-} notice (or 13. calendar days if servi~e of the notice was by mail). At the end'l?~ the 10· days. (or 13 

'...,/ days),a copy ofthe·original.Form 1-589, any supplemental information the alien or INS 
submitted, and a notice stating the date, time andpJace of the termination hearing must b.e sent t9 
the State De,lJartment See ~ C.F.R. §208.17( d)(2). ANSIR ha~ ·bee~ modified to generate alletter to 
:the State Department sp'ccifically for a'hearing to terminate deferr~l of r,emoval. See Attachme':lt 
:B (letter S8). '.. : '. . " . . . 

" '·E.Conduct ofthe Proceedings 

.At t~ehearing,the Immigration Judge ~ay only deterIIiinewhether it is more .likely·than not that 
the alien, will be tortured in the country·to which removal has been deferred. TheImmigration 

.JudgeshaU make:~de novo determination, bal?ed on.the·record of proceeding. and initial 
application, as wella~ any new evidence, pr~sented by the.alien or the INS. The burden is on the 
'alien to establish that it is more likely-than not that he or .she will be tortured in the country which 

;._ ..rem~val has been deferred. See 8 C.F;R. .§,208.17( d)(3)~ 
.. 

, 	 I, 

:F. Deciding *heTermination of Deferral of RemOval 

. The Immigration Judge must determine whether theaIien'has met his or her"burden ofshowing 
'thafitis m.ore"likely than not that he or she will be torturedin'the, country to. which removal has 
:·been deferred. See·8 C.F~R. § 208.17(d)(4). Ifthelmmigration~udge (Ietermine$ that the.alien'has 

.. :not mefliis oth'er burden. of showing.that it is more.likely .than not that h~ or she wil~be tortured 
.:, ;, ·:in thecounh,Tto ·which. removal has ..been deferred, thelmmigration Judge shall t~r~inate the '. . 

;:; 1": ~ i';" .i .', deferra:~.of remoya:IJ:Lt4¢.JiiImigratiD.iLJlLdge~.ter.miiles.ihat.the..alien:ha,s.met-his~~x::':'~er"-:'bu~den-~--':"';' 
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.. relilovalhas been deferred, the Immigration Judge shall o~der·thatthe deferral ofremoval remain: .. 
..' ... 'in place. ~ 8 C.F.R.§.208~17(d)(4). . 

} \ . . 

. :Both the alien and the INS may appeal the Immigration J~dgefs decision to the.BIA. See 8 C.F.lt 
§208~17( d)( 4). 

'VIII.D!plomatic Assurances P.rocess 

Theinterim regulation provides for a process called.diplomatic.assurances against ~orttire. See 8 
,C.F.R. §.208.18(c). In the event that the Attorney General, the·DeputyAttorney General, or-the 
INS Commissioner has determined that the diploinatic assurances are sufficiently reliable to .allow 

. .the ali~n's.remova:l to a country where he or she fearS torture, anlinmigtation Judge may no 
.. 	 long~r consider the alien's Convention Against.Torture cIai.m.See.8 C.F.R. § 208~18(c)(3). The 

.Jmmigration Judge may, howt:ver~ adjudicate any other pending applications, including asylum. 
and withholding of deportation or removat . 	 . 

. 	 . . 

If there are any questions concerning this OPPM, the interim. reg"wation, or· the Convention 
Against Torture, please contact Michael Straus at (703) ·305.;1247. . 

) . 	 . . 

IslMichael J. Creppy . 

:ChiefImmigration Judge 
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