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On December 6-7, 2011, the United States Department of Agriculture (USDA) convened a plenary session of the Advisory Committee on Biotechnology and 21st Century Agriculture (AC21). The meeting objectives were:

· To consider reports of two working groups on their initial deliberations relating to size and scope of risks and to potential compensation mechanisms

· To listen to presentations from outside experts on topics relevant to the work of the AC21

· To continue overall discussions on the Committee charge and planning subsequent work. 

The AC21 includes representatives of industry, state and federal government, nongovernmental organizations, and academia. The following AC21 members were in attendance: Mr. Russell Redding, Ms. Isaura Andaluz, Dr. Paul Anderson, Ms. Laura Batcha, Dr. Daryl Buss, Mr. Lynn Clarkson, Mr. Leon Corzine, Mr. Michael Funk, Mr. Darren Ihnen, Dr. Gregory Jaffe, Dr. David Johnson, Ms. Melissa Hughes, Mr. Keith Kisling, Dr. Josette Lewis, Dr. Mary-Howell Martens, Dr. Marty Matlock, Ms. Angela Olsen, Mr. Jerry Slocum, and Dr. Latresia Wilson.  Mr. Russell Redding chaired the meeting.  Dr. Marcia Holden from the Department of Commerce, and Ms. Sharon Bomer from the Office of the United States Trade Representative, and Mr. Jack Bobo from the State Department attended as ex officio members.  Dr. Michael Schechtman participated in the two-day session as the AC21 Executive Secretary and Designated Federal Official (DFO).  
A full transcript of the proceedings was prepared and will be available on the AC21 website at http://www.usda.gov/wps/portal/usda/usdahome?contentid=AC21Main.xml&contentidonly=true.  Below is a summary of the proceedings. 
I. Welcome and Opening Comments

Dr. Michael Schechtman opened the proceedings at 9 a.m. by welcoming all the members, ex officio representatives, and the public in attendance, to the twenty-third meeting of the AC21, the second meeting since the committee had been revived by Secretary Vilsack after a more than 2 year hiatus. He reiterated the charge given to the Committee by the Secretary at the previous plenary session, namely to address the following questions: 

1. What types of compensation mechanisms, if any, would be appropriate to address economic losses by farmers in which the value of their crops is reduced by unintended presence of GE material(s)?

2. What would be necessary to implement such mechanisms?  That is, what would be the eligibility standard for a loss and what tools and triggers (e.g., tolerances, testing protocols, etc.) would be needed to verify and measure such losses and determine if claims are compensable?  

3. In addition to the above, what other actions would be appropriate to bolster or facilitate coexistence among different agricultural production systems in the United States?

with the caveat that that the initial charge is to address items 1 and 2, above, and to address item 3 after the conclusion of work on the first two items.  He expressed the hope that the committee would build on its constructive discussions at the first plenary session in August.  He then introduced the AC21 Chair, who thanked the committee for its time reiterated the wisdom of putting together a committee with the current makeup, and indicated the value he has gained from listening to the various points of view.  He then turned back to Dr. Schechtman, who continued with introductory remarks.  He noted procedures for receiving comments later in the day and the future availability of both the meeting transcript and this meeting summary on the AC21website. He briefly summarized the work at the first plenary session, at which AC21 members decided that 4 working groups (WGs) should be established:  
(1) Size and scope of risks 
(2) Potential compensation mechanisms 
(3) Tools and Standards to verify eligibility and losses
(4) Who pays? 
He noted that WGs will consist of both AC21 members and non-members, and indicated that WGs (1) and (2) have already been established and have met.  

Dr. Schechtman then listed and described the background documents provided to AC21 members and the public:

· The Federal Register notice announcing the meeting 

· The AC21 Charter 

· The AC21 Bylaws and Operating Procedures 

· A package of biographical information on AC21 members 

· A statement of the Secretary’s charge to the AC21 

· A list of working group members 

· Summaries from the previous AC21 plenary as well as summaries of working group meetings and informational webinars held since the previous plenary, 
· A description of previous “low-level presence (LLP) incidents” involving the unintended presence of GE materials still under regulation (and hence different from the types of GE materials under consideration in the committee’s current deliberation.

· A paper on coexistence from a previous version of the AC21, which set out a definition for coexistence that the current committee has revised slightly to emphasize farmer choices.   
· A paper on the potential use of risk retention groups as a mechanism that might address compensation.  The paper was provided by an AC21 member not present at the meeting. For various reasons, it may not be directly utilized by the AC21, but is provided to the public in the interest of transparency.

Dr. Schechtman noted the three objectives for this plenary session, reviewed the two-day agenda for the committee, and closed by noting the difficulty of the Committee’s task, and that USDA is depending on committee members to look to the greater good for all of US agriculture.

He then turned the meeting back to Mr. Redding, the Chair, who introduced the Secretary of Agriculture.
II. Remarks by Agriculture Secretary Thomas Vilsack 

Secretary Vilsack opened by noting the dedication of the AC21 Chair and reaffirming the importance of the AC21’s work.  He commended the committee for starting by taking a look at the size and scope of actual risks and diving into potential compensation mechanisms.  He stressed his philosophy of “leading from the middle” even though it is an uncomfortable place.  

He noted his displeasure with the latest issue of Politico, describing the important issues for 2012 but omitting any mention of agricultural issues.  He mentioned that one in 12 jobs is agriculture-related, that agriculture is one of the few areas of trade surplus and that the upcoming year a new Farm Bill will be debated.  He noted that agriculture’s successes are under-publicized, even though agriculture 
involves national security, energy, conservation, and diplomacy.  He reiterated his belief in the use of science to feed the future 9 billion people and noted that science is important to meet world food needs, to reduce hunger and poverty. 

He expressed his belief that farmers should be able do with their land what they want and that all farmers, whether they farm large farms or small ones, are significant.  At the same time, he noted that he had just returned from China, where there are 60 million farmers but China is unable to feed its own people without imports from us.  He offered that the U.S. can meet their food needs.

He talked about the way Washington works.  He noted that in Washington DC, if you want good people not to succeed, make them focus on detail so vision gets lost or elevate their job to include the whole universe.  He used this backdrop to explain why the charge to the AC21 focused not on economic damage across the whole supply chain, but on farmers alone—a “bite-sized piece.”  He exhorted the Committee to look at risk and understand it if it’s there, develop consensus and apply creative thought to develop recommendations.  
The Secretary entertained a few comments and questions from AC21 members. One member inquired what USDA is doing to address the impacts of low-level presence (LLP) of biotech traits approved in one country but not in an importing country.  Secretary Vilsack noted that USDA discusses our science-based regulatory system globally and indicated that there is a growing recognition in the world of the need for science to feed the growing world population.  He noted our position as number 1 in agricultural exports and the difficulty in remaining in that position.  The US also works in international forums and organizations, though most countries not at our level and distrust us.  He suggested that this accounted for China resisting our requests that they align their regulatory processes with ours.  He also noted new process improvements in USDA’s biotechnology regulatory processes, which will eliminate 600 days from the petition process without sacrificing rigor.  In response to a general member comment, the Secretary offered his view that agriculture needs to speak holistically- not from camps propounding that “my way is better than your way.” He noted that such views would be luxuries that would not be affordable if people are starving and when water becomes scarce.  He lamented situations when extremes take control, said that real progress comes from the middle, stressed the need for the AC21 to provide leadership, and then departed.
Following the Secretary’s departure, there was a brief break and the committee was joined by Deputy Secretary Kathleen Merrigan, who sat in and participated    in discussions for the remainder of the morning. 
III. Summaries and discussions around the efforts of the first two WGs
Dr. Josette Lewis provided a summary from the initial discussions of WG 1.  (A written summary from the initial meeting of WG 1 was provided to the public as a separate document.)  She spoke of needed outreach for further data from a number of sources to help the AC21 evaluate the size and scope of risks posed by unintended GE presence. She noted the WG’s plans to reach out: to USDA’s Economic Research Service for further analysis of data they may have; to State offices of the Association of Official Seed Certifying Agencies (AOSCA) for testing results they may have; to the American Seed Trade Organization and the Biotechnology Industry Organization for data on unintended GE presence in seed that has been accumulated by member companies; and to two non-GE and organic industry representatives on the AC21, Lynn Clarkson and Michael Funk,  who have access to useful data on from their own businesses or interests.   Dr. Lewis noted the need to recognize potential caveats regarding the data that may be considered.  The scope of the Secretary’s charge is limited to losses to farmers, but it may be that losses are at farm level or at later stages in handling and processes.  It may prove difficult to determine the source of unintended presence in many instances, e.g., whether it arose from gene flow or poor management practices, and data may need to be “scrubbed” of any individual attributions to avoid disclosure of confidential business information.  Further, looking down the road to potential compensation mechanisms, it may be hard to determine the magnitude of harm if farmers have alternate market opportunities upon detection of unacceptable unintended presence.  Accessing those alternate markets may incur additional costs to farmers, such as transportation, etc. A key issue will be the commercial GE thresholds for different markets.  Different premiums can be associated with different GE thresholds and the costs to farmers of achieving different thresholds differ.  Additionally, data may be skewed in different ways: some producers may not want to reveal problems they may have, or may avoid testing so as not to know, leading to some under-reporting of data. On the other hand, producers or downstream users may resort to expensive PCR testing only when they have reason to think there may be a problem so DNA-based test results may over-report unintended presence.  The WG has just started to collect data and will need to consider screens and filters to interpret it.  
In subsequent discussions, a number of points were raised.  Questions arose about the availability of data on unintended GE presence in seed, and whether data would show any correlation between unintended presence and “split” farm operations (i.e., farms that produced more than one of the three product classes under consideration, GE, non-GE, and organic).  Deputy Secretary Merrigan offered that USDA might be able to provide some data on the proportion of organic farms that also conduct non-organic agriculture as well.  One member wondered whether a correlation could be made between unintended presence detections (or lack thereof) and the existence of proactive on-farm measures to minimize unintended GE presence.  Some thought that it might prove difficult to link testing data to actions on particular farms or to identify probably causes for particular testing results.  
One member questioned the nature of the harm that is being investigated, given that unintended GE presence per se does not violate the organic rule.  Deputy Secretary Merrigan described the history of the publication in 2000, and the implementation in 2002, of the initial Final Rule covering organic agriculture.  The Deputy Secretary noted that in the preamble to that Final Rule, a potential future threshold for GE presence in organic products was contemplated, but as of today there is no such USDA threshold, although various thresholds exist in the marketplace and in other countries.  She acknowledged the possibility that the AC21 could decide to recommend such a marketing threshold.
Another member pointed out the the appropriate focus for risks should be farmer losses rather than detections of GE material.  It was noted that poor farmer practices can increase risk, and any compensation mechanism should not compensate for poor practices.  Another member noted the distinction between testing done at point of origin versus destination and raised the question of what specifications in  contracts should be acceptable as eligible to compensation and should therefore could acceptably be signed by a farmer who would wish to be eligible for compensation should losses be incurred due to unintended GE presence.  The usefulness of testing data derived from industry efforts to meet the current 0.9% threshold for non-GE labeling in the EU was noted, and it was pointed out that the following day’s speaker, Dr. Nicholas Kalaitzandonakes, would likely speak to that data.  Deputy Secretary Merrigan offered that USDA could conduct a literature search on data on unintended presence.  Another member expressed the view that the 0.9% threshold for unintended GE presence in non-GE products seems to be evolving into a recognized domestic and global standard.  Data exists from Europe on isolation distances in corn and other some crops needed to maintain various percentage GE thresholds.  In the view of that member, not all thresholds could be supported through a compensation mechanism.  

Dr. Lewis noted that members are encouraged to reach out locally, e.g., to their extension agents, for additional data, but acknowledged the impracticality of trying to systematize such efforts.  Several members noted that data examined would necessarily be imperfect.  The AC21 Chair noted that the Committee would need to come to agreement on the data used around any reasoned recommendations regarding coexistence. 
Mr. Jerry Slocum then provided a summary from the initial discussions of WG 2.  (A written summary from the initial meeting of WG 2 was provided to the public as a separate document.)  Mr. Slocum noted that WG2 members had supported the plan of work provided by USDA and had scheduled the next working group meeting for December 20 with the expectation that the WG’s efforts should be completed by the time of the March AC21 plenary session.  He indicated that the WG had identified types of potential compensation mechanisms plus a sort of addendum.  These are:
1. Insurance 

2. Risk retention group
3. Compensation fund 

4. Increased use of agricultural mediation services for dispute resolution (the “addendum”—not actually a compensation mechanism per se)
He indicated that by the December WG meeting, there will be brief write-ups describing each of these alternatives and will begin analyzing them according to the plan of work.  Decisions among them, however, will be made by the AC21, not the WG.    Mr Slocum also noted that there had as yet been little discussion of a compensation/indemnification fund option, but that it in part stemmed from a desire to share costs among so-called “trespasser” and “trespassee.”  He also remarked that the “if any” phrase” in element #1 of the committee charge did not enter into the WG’s discussion although, based on the Secretary’s remarks earlier in the day, there is no presumed outcome as to whether compensation mechanisms will be recommended.
In discussions on the report from WG 2, one member noted a report from the EU that he had provided to Dr. Schechtman that framed many of the issues under discussion.  Dr. Schechtman indicated that he would make the report available to AC21 members.  Another member remarked that some private companies are making enormous profits from private risk insurance and offered the view that such costs vis-à-vis unintended GE presence should not be put onto farmers.  
Mr. Slocum noted further that the WG had inquired of a subject matter expert who participated in the call why crop insurance doesn’t cover unintended GE presence.  The response was that adventitious GE presence is man-made and crop insurance was intended to cover natural events. 
There was further discussion of who will address the “if any” phrase in the first element of the charge.  Dr. Schechtman noted that of the WGs, the question might fall most closely into WG 1, but decisions would rest with the full AC21. One member noted that if compensation mechanisms were not recommended by the Committee, then farmers would be left with the tort system, which would not be ideal. This was qualified by another who indicated that mediation would still be in play.  Mr. Slocum pointed out that agricultural mediation has been used in the South to address herbicide drift issues and there is expertise on those issues but it has never been used to address gene flow or unintended GE presence.  He indicated that he had inquired of some agricultural mediators whether they would be willing to take on these additional GE issues and they said yes.  Deputy Secretary Merrigan noted that agricultural mediation programs are partially funded by the Federal government and USDA could provide information to the committee on current programs, perhaps in the form of a webinar. 
In further discussion on the “if any” question, one member indicated his certainty that “damage” is occurring every day.  In response to a question from another member about how such “damage” is handled, he noted that blending is used in the grain business to dilute unintended materials and that nearly everything gets tested.  The burden of dealing with loads rejected based on testing falls on farmers, but virtually no one resorts to the courts to address the problems because of the expense.  Rejected loads are typically redirected into alternate markets.  Large loads, such as shiploads, when rejected, incur significant costs.  Even though there is not much rejection at present, in his case, under 3%, when a particular farmer’s loads are rejected, it causes pain.  The question was raised about farmers who may not follow all the procedures necessary to produce a product that meets specifications but may try anyway to qualify for the premium market, with the plan to move the product into the undifferentiated market if it fails to meet required specifications.  Another member noted how cooperatives producing specialty crops often need to maintain relationships with farmers who may not be able to pass stringent requirements. He noted that the alfalfa industry has taken steps to enhance farmer cooperation, e.g., through pinning maps.  He noted that the alfalfa industry had provided data on unintended GE presence to growers to encourage stewardship, but that the data has been misused in other contexts. He added that even if rejection levels are low, if a trading partner rejects a shipment, it creates a problem.

Deputy Secretary Merrigan noted that from USDA’s perspective unintended GE presence is a real problem, and the committee had been brought together to lead a national conversation and to raise the education level of  others.  She inquired as to what data is really needed, whether data could be released in aggregated form, and offered that USDA’s Office of General Counsel might be helpful in the difficult discussions around data release. The Chair posed the questions of how the AC21 could establish a baseline and how data might be represented which would capture an expression of the level of faith the committee has in it.  
Another committee member questioned the premise of outside compensation for farmers earning premiums for specialty production, noting the responsibility of specialty producers to expand buffers and discuss their production with their neighbors in order to capture premiums for their crops.  He also noted that new growers may not fully understand what it takes to produce a crop of particular specifications.  He suggested that some organic farmers may need to grow only certain crops or to choose to relocate if they wish to produce particular crops, saying, “you can’t always grow everything you want.”  Another member noted the importance of having rules to protect people, but indicated limitations of protection for those not following the rules.  Other members stressed the importance of education to teach farmers how to avoid unintended presence (GE and otherwise).  The Chair thanked all members and expressed confidence in the makeup of the committee, the Deputy Secretary Secretary departed, and the committee adjourned for lunch.
IV. Presentation by Mr. Michael Rodemeyer, Department of Science, Technology & Society, University of Virginia School of Engineering and Applied Science, “Efforts to Bolster Coexistence under the Pew Initiative on Food and Biotechnology”

Dr. Schechtman introduced Mr. Rodemeyer, who was formerly Executive Director of the Pew Initiative.  (Note:  Mr. Rodemeyer’s power point presentation can be found at the AC21 webiste.) Mr. Rodemeyer noted the number of activities in which the Pew Initiative engaged and the continuing online legacy of the numerous reports that arose from the work.   

He noted that there was a Stakeholder Foruim that failed to reach consensus as well as a comprehensive report from 2004 on the Coordinated Framework.  He described in some detail the 2006 workshop, jointly hosted by the national Association of State Departments of Agriculture (NASDA) on coexistence.  He noted that consensus did not arise from the workshop, but indicated that much has happened since that time.  He described the evolution of fencing responsibilities for cattle and crops in the Great Plains as crops became more prevalent (and the responsibilities shifted from crops producers to cattle ranchers). He provided some highlights of the discussions at the workshop, including the views of:
· Food producers (Gerbers and Whole Foods)- who indicated their view that science is not enough to meet needs of their customers but also attention must be paid to the values of their customers and maintaining their trust.  The companies do not see it as their role in this arena to be educating those customers.
· EU- where the coexistence policy developed by Ireland was discussed.  It consists of a compensation fund and an arbitration tool to settle disputes related to GE presence.  He noted that the policy was put in place at a time when no GE crops were planted in. Compensation is to be paid for both by GE producers and users.
· Distributors and seed producers (Cargill)- who described an approach under which the customer is king, and specialty crops (e.g., white corn, canola) must work within bulk commodity system. The approach is that it is the responsibility of producers of value-added specialty crops to do what is necessary to produce their products, including addressing isolation distances.   Seed producers from Pioneer Hi Bred described concerns over unintended GE presence as similar to the issues over unwanted presence of other materials as addressed under the- Feed Seed Act .
· Growers producing organic, conventional, and GE crops-- stressed the need for mutual respect and for freedom to produce and utilize products.  All recognized  that contracts requiring zero GE presence are unworkable. A possible role for mediation in disputes was recognized.
· Insurance industry representatives-- who noted that insurance can sometimes lift the responsibility of grower to meet obligations under their contracts. A potential  for fraud and abuse of insurance instruments exists.  Insurance products often work best if funded by the community that benefits.
· An academic researcher (Mr. Bryan Endres)--who discussed the differing concepts of “fencing in” vs. “fencing out” as they apply to the U.S. and the EU:  In the Midwest the burden is on organic producers and users to avoid cross- contamination from their neighbors, whereas in Europe the burden is on GE growers and users to prevent their crops from affecting others.
Some other topics that arose at the workshop included the use of grower districts where only one type of production would be allowed, with state oversight of seed purity and field trials.  Also, given that science is not enough to address concerns of some consumers, especially value-laden concerns, who should take the lead in educating consumers and addressing those concerns?  Would USDA have a role?  If thresholds were put in place to help the market sort out the different types of production and set allowable levels of unintended presence of GE materials in other products, would those thresholds be misinterpreted to imply a safety issue, or can such thresholds be used simply as product differentiating marketing standards?  Who should decide who needs to pay for the new tools needed and how does one arrive at a win-win solution?
A number of topics were raised in question and answer following the presentation.  These included:
· Did the workshop address potential interstate conflicts that might be created?  Yes, having local differences could create real commercial problems.
· If the conference were held today instead of 5 years ago, or 5 years from now, how different would it be? Five years ago there was much less GE production. Now there are more GE crops, GE specialty crops, and other specialty crops.  Specialty crops will have to find ways to coexist with bulk commodity products,  an increasing challenge for identity preservation.
· What about certain locations that are unable to meet EU non-GE requirements for seed?  As more crops are converted to GE,  the ability to produce crops that can meet EU standards declines .
· Are there any updates on GE policy in Ireland?  There is no commercial GE production there yet.
· Did the workshop address containment of GE pharmaceutical-producing crops? Yes, and some companies described extended isolation distances well beyond the dictates of science.  Some feel that there should be no possibility of these products getting into the food supply regardless of their safety.
· What advice can you give the AC21 from all your experience?  It’s a very complicated issue which often comes down to who pays, but there are actually two parts to it, the first of which is risk limitation, understanding how farmers actually farm-and what to do when conflicts arise. Possibly mediation can help, but litigation to resolve issues should be avoided.  There is a need for policy.

· If both parties might benefit from having a dispute mechanism in place, shouldn’t both pay for it? That’s a reasonable approach, but help with education, from the Federal government and States, is needed.
· Isn’t it the case that in the U.S. the burden is placed on “added value” grower- and in the EU the opposite but in both it effectively goes to the “newer” product?  In the U.S., it has been a marketplace decision--where GE is widely adopted, organics bear burden of avoiding GE. In other markets, where's lots of organic, the opposite could hold true. In the EU there is a focus on novelty—the new technology must operate in way that doesn't affect traditional grower.
· Mediation and arbitration assume clearly identified parties, but isn’t it true for GE that that's not always the case?  Flexibility is needed and things need to be worked out at a local level so as to avoid these conflicts in the first place.
· How can you protect biotech traits which may conflict with another other biotech trait in market sense- how to protect both? This will become a more common issue.  Large buffer zones around crops could become significant issues.  
Dr. Schechtman noted a provocative paper on the impact of large buffer zones on GE farmers and offered to provide the paper to AC21 members.  Mr. Rodemeyer was thanked by the Chair for his remarks and he departed.  
V. Further Day One discussions on working groups and their coordination

The following section describes discussions that occurred immediately preceding and immediately following the public comment period.  Dr. Schechtman noted that in the previous round of AC21 meetings, much of the meetings were occupied with review of texts drafted by groups of members, but the operation of this committee will be different.  He asked how best, then to coordinate the work of four working groups going simultaneously while the committee itself is doing some work in parallel? One member suggested that working groups attempt to provide other committee members with a list of key points that emerged from their discussions.  Another stressed the need for overlap between the working groups to help understanding of intertwined topics. 
There was discussion of “hot-button words”  that various members of the committee might take exception to, which included “contamination,” “trepasser,” “trespassee,” "anti-technology" and "science-based."- The need for AC21 members to have trust in each other and embrace the fact that all farmers depend on their own technology to move forward was noted.  The Chair noted the need for care in the use of words, so that they unite rather than divide the Committee. A member raised the issue of lawsuits against farmers accused of having GE materials on their farms.  Another member indicated that to her knowledge, there are no lawsuits where farmers are being sued because of adventitious presence of GE material (i.e., because of drift of GE pollen); rather suits have arisen because farmers saved seed illegally.  A third member added that there are some situations where farmers have had to sign confidentiality agreements with technology providers and have been unable to breed seed stocks containing unintended GE materials to remove those materials.
With respect to the future discussion on Who Pays, it was emphasized that the Working Group addressing that topic will not be making recommendations but will be bringing information back to the AC21 for consideration.  Some members felt that discussion of the Who Pays working group and the topic in general should take place sooner rather than later.  Others felt that that discussion would need to be informed first by the analyses coming out of the Size and Scope of Risks working group.  
One member offered the view that the AC21 should examine where there might be available money to fund a compensation program, and suggested crop checkoff program funds.  Several members questioned the size of those pools of money, and the appropriateness and legality of using it for the proposed purpose.   Dr. Schechtman proposed that the AC21 address the process by which the working group should operate and provide guidance for their efforts.  Another member noted that there will be a range of opinions on who should pay and they should be put on table, identifying who might pay and to what form of payment mechanism they are currently contributing to or might be asked to do so in the future.   She noted that customers are already paying for the costs of using buffer zones.  Who benefits? was raised as a parallel question to who should pay?, as was who pays? or who would pay across all production systems? when unintended GE presence has occurred. 

One member inquired whether there was any legal precedent for pursuing legal action against a biotechnology provider for unintended presence of GE material in organic corn.  No one was aware of such a precedent. Another member noted the enormous upfront costs for GE variety development and the costs for implementing organic buffer zones, and questioned who would police or manage a mechanism.  He offered the view that 90% of the problems that might arise could be addressed through good stewardship and talking to neighbors.  Another member offered the analogy of pharmaceuticals that harm patients in which case responsibility and liability falls on the manufacturer.  Others questioned the appropriateness of the analogy for products that do not pose health issues.  
The possibility of the organic industry creating a checkoff fund to to promote organics and using some of those monies to fund a compensation fund was raised, but this idea was also opposed by those who said that the organic industry is not doing that well.  A member offered the view that organic agriculture is being suppressed by the presence of GE varieties:  some farmers do not enter organic production because of concerns over the costs that would be incurred to address unintended GE presence.  Another member offered the view that additional costs for a compensation fund could deter new GE technology development as well. Another member noted that if the costs for compensation were put on the patent holder of GE technology exclusively, the approach would neglect the fact that the patent holder doesn’t control how technology is put into practice on a local level -- safe products can sometimes be misused.
Members agreed that an approach for the Who Pays? working group starting at the conceptual level would be useful.  It was suggested that an approach starting with guiding principles for deciding who should pay might be useful.  The Chair suggested thinking about such principles as potential homework overnight.  A member noted that policy principles might also be useful as a substitute for a fault-based approach, because in this case there would not be defective products to blame.  Dr. Schechtman noted that he hoped to be able to announce the members of the final two working groups before the holidays and that he expected that all would be working in earnest in January and February.  He also noted that putting in place a compensation mechanism may drive other actions by producers and the food chain, which could in turn affect need for and size of a fund.
VI. Public comments
Note:  The full text of remarks from each of the commenters is being loaded on the AC21 website.  The following are brief summaries of each of the comments received.

Kristina Hubbard from the Organic Seed Alliance offered the view that the burden for taking measures for avoidance of unintended GE presence has been one-sided, with organic farmers bearing the responsibility and farmers who plant GE crops not doing so. She described the issue as more than a marketing problem.  She pointed out past problems involving regulated GE varieties such Liberty Link rice and Starlink corn, but suggested that repeated litigation is not the answer:  Small companies cannot successfully oppose large corporations. Companies who avoid GE shoulder expensive testing costs and are obliged to sell their products to non-organic markets at a loss when products don’t meet requirements.  She offered the view that in interest of fairness, those who profit from GE should pay for the losses of others.
Genna Reed from Food and Water Watch pointed out the importance of anecdotal evidence in establishing risk and said that economic impacts of GE on other production are already considerable in both obvious and non-obvious ways.  Research should also address loss of market access for U.S. non-GE and organic producers and preventive measures to avoid unintended GE presence. She stressed the years of work that are required for a certified organic designation and the need for consumers to be able to rely on organic as non-GE.  Unintended GE presence undermines consumer confidence and should be considered another cost.  She offered the view that GE seed companies should pay for damages to organic producers and that the AC21 should ensure that compensation is provided quickly- so farmers can quickly replant.  She recommended that new GE plant varieties not be approved until a compensation mechanism is put in place.  She also noted that the last meeting of the National Organic Standards Board was disappointing because this topic was off limits for discussion. 
Kevin Engel from Engel Family Farms in Virginia described his diversified 16,000 acre farm operation which delivers high quality grain for premium prices.  His operation, in Virginia and North Carolina, grows GE, organic, and non-GE crops and has created important relationships.  He indicated that GE products have helped them be successful and in his view, GE has become “conventional”-- safe and environmentally sound.  He asserted his right to choose the cropping he wants, and indicated that most consumers “vote for” GE crops in the marketplace. He noted that he has neighbors who grow organic crops. Buffer strips are employed and they work together. He expressed the view that the recommendations of this committee and actions of our government to intervene in markets must be based on facts and the appropriate cost benefit analysis.  Regarding compensation, he suggested that it would likely be difficult or impossible to determine who was being harmed by GE use and therefore impossible to determine who should pay. He also expressed concern about unintended consequences of implementing a compensation mechanism on perceptions about U.S. agriculture production domestically and around the world.
Colin O'Neil from the Center for Food Safety stressed the need for coexistence, and indicated that the concerns of his constituents for what they believe to be appropriate biotechnology regulation have gone unaddressed.  He suggested tht while crop insurance may be useful, his organization would oppose crop insurance that requires organic farmers to purchase it.  He suggested that organic growers already bear burdens for buffer strips, testing, etc., and could not afford insurance premiums.  He noted other forms of damage and problems he attributed to GE crops which are increasing farmer costs.  He noted that crop insurance is intended for natural problems, whereas GE crops are man-made.  He indicated that contamination must be prevented and enforcement cannot be left to seed firms.  He offered the view that GE growers must bear full responsibility for damages and coexistence measures must be redundant to ensure protection.
Robert Quinn, an organic farmer from Montana, noted his long-term involvement with organic agriculture. He offered the view that insurance for organic farmers is not the answer.  It would not be appropriate, in his view, to require insurance for those who are not planting GE crops.  According to him, insurance works for natural disasters; instead owners of patented seed should be held responsible for damages. He suggested in addition that GE developers should introduce visible markers such as seed color traits to enable easier identification of gene flow problems.
Dr. Barbara Glenn from Crop Life America, representing the crop protection industry, noted the appropriateness of all forms of agriculture and suggested that coexistence contributes to public health.  She urged the committee to focus on unintended presence of deregulated events, not traits still under regulation.  She suggested that the committee should acknowledge other risks, such as pests, that farmers face.  She urged the committee to recognize that economic losses due to the unintended presence of approved GE material do not equate to economic harm, but are, rather, private risk. She made a distinction between the simple presence of GE and economic harm under USDA’s National Organic Program. She noted that the Organic Foods Production Act authorized a compensation program that might be useful with some statutory changes. She recommended future investments in crop protection, education, and innovative farming methods and urged the AC21 to continue its honest analysis.
Ron Litter, an Iowa corn, soybean and hog farmer noted that he produces GE varieties of corn and soy.  He indicated that meeting world food needs requires adopting using technology to enable achievement of needed production levels. He noted that while he had no nearby neighbors who were organic farmers he has learned to talk with his neighbors and it has worked well.  He does not see any problems with continuing to solve problems neighbor to neighbor.  He expressed concern about criticisms of biotechnology that are neither science nor safety-based, saying that such initiatives could slow innovation and prevent useful traits from entering the market. He noted the importance of future drought tolerant varieties, especially of corn. 
Bill Hoffman, a Wisconsin corn and soybean farmer, noted that he has organic farming neighbors, crop and dairy, but has no coexistence issues apart from sometimes competing to buy or rent the same farm. He indicated that GE crops give him options for better efficiency and yield and enable him to make the most appropriate choices. He noted that without commodity farming there would be no premiums for organic production.  He worried that USDA was trying to discuss problems that do not exist and was concerned about any actions that could narrow his farming choices. 

Katherine Ozer, from the National Family Farm Coalition, discussed agricultural mediation. She noted the Agricultural Credit Act of 1987, under which there are matching Federal funds for state mediation programs.  She indicated that who pays for problems will be critical, and noted that mediation may not be able to handle complex issues. She offered the view that family farmers who choose organic should not be have to pay for unintended GE presence.  She noted that the federal contribution for agricultural mediation has been $4.2 million for 15 years and has been flat-lined, and that her organization fights to keep it.  
DAY TWO 

Note:  Additional discussions on the work of working groups 3 and 4 occurred at various times during the second day of the meeting.  They are combined according to theme in the summary for ease of understanding.

VII. Discussions on the future work of Working Group 4
The Chair inquired of AC21 members whether they had thought about their homework assignment on potential principles to help guide the ultimate “who pays?” decision by the Office of the Secretary, should a compensation mechanism approach be advanced.  One member offered the view that for a compensation mechanism to work, everyone must have some skin in the game.” Another member thought that compensation mechanisms for non-point source pollution should be examined as an analogy. In response to another member’s admonition to the Committee that it needed to focus on data relevant to the “if any” phrase in the Secretary’s charge to see whether there is economic harm from unintended GE presence, Dr. Schechtman reminded the AC21 that the words “if any” refer to possible compensation mechanisms, not to risks.  Another AC21 member agreed that the question was not whether unintended GE presence occurs, but whether there is a need for public policy action, and if there is, whether establishing a compensation mechanism is the right public policy action.
Two members offered lists of potential guiding principles for a “who pays?” decision.  They were:
1. Community

2. Inclusiveness

3. Proportionality
4. Autonomy

5. Equity 

and 
1. Fairness

2. Shared responsibility

3. Flexibility
4. Preserving choice

5. Encouraging good neighbor relations.

Members noted the similarities between the two set of proposed principles.  The Chair noted Mr. Rodemeyer’s citation the previous day from one industry participant at the Pew coexistence workshop that science and values need to be coequals and the Secretary’s admonition to lead from the middle.
VIII. Presentation by Dr. Nicholas Kalaitzandonakes, MSMC Endowed Professor of Agribusiness, University of Missouri on Highlights of the Biennial International Conference on Coexistence in Vancouver, Canada.

Dr. Kalaitzandonakes opened his remarks by noting that the conference, of which he was the organizer, was the fifth conference on the topic, with previous meetings held at various locations around the world.  The conference focused on managing coexistence on the first day and on low-level presence of unapproved materials on the second.  It brought together a diverse set of participants from academia, industry, governments, and non-governmental organizations.  He mentioned a few trends in agriculture that were noted at the conference, including the following: 

· Most of the productivity increases in world agriculture are now driven by yield increases

· The supply and demand balance in agriculture has gone from production push to consumer pull 
· Sustainability and food security have become values 
· ”Next generation” GE products are likely to be quickly adopted.
He described coexistence approaches adopted around the world, specifically in North America, the EU, and Brazil. In North America, he said, coexistence is well established, under a number of implicit tenets, including: the specialty crop isolates itself from the GE commodity; the willingness of the market to pay premiums for specialty crops drives the system; and if specialty market production costs can’t be passed forward, then their markets are not sustainable. He noted on-farm management practices and standards for organic and non-GE production in North America.  For example, non-GE identity-preserved soy in Canada coexists with GE soy to meet a market requirement of no more than 0.5-1% approved GE content and commands a market premium of 50-60% above commodity soy. The average GE levels detected in North American non-GE corn are less than 0.5%.  He noted that the allocations of property rights in agricultural systems, which are germane to the question of responsibility for unintended GE presence, may change over time:  as more crops were planted in the West the responsibility for fencing cattle moved from farmers to ranchers (i.e., from fencing in crops to fencing in cattle).
In the European Union, a different set of basic principles applies, including: the “subsidiarity principle” under which the European Commission sets general policy and each Member State must pass its own legislation to implement it; freedom of choice for farmers and consumers, which the EU has attempted to implement through labeling and traceability policies; application of the “polluter pays” principle to unintended GE presence; and the principle of proportionality. Under this approach, operators who introduce a new production type (in the case of the EU, GE production) bear responsibility for implementing practices to limit gene flow.  Member States are responsible for policy in their States, while the Commission provides policy guidelines which States may or may not adopt and facilitates the exchange of information. Legislation currently exists in 15 Member States, and in all cases responsibility for preventing unintended GE presence falls to the GE growers. Actual best agronomic practices to restrict levels of GE admixture to defined levels are well-established for maize, though the required practices in individual Member States vary.  In the EU, there have been no court cases around coexistence, and there are no insurance products available for farmers. Some Member States have compensation funds that have never been used.  Very little GE material is grown in the EU. Spain is by far the biggest user of GE corn.  In Portugal, where GE crops are also grown, there are many small farms and implementing coexistence measures is difficult.  There are numerous requirements.  For example, farmers planting GE crops must have mandatory training, notify authorities of crop cultivation, inform their neighbors, and keep records.  Sellers must report who bought GE seed, while regional authorities publish farmer notifications and monitor GE growers.  Because of the spatial requirements to prevent pollen flow, the regions in Portugal with the largest farms have the greatest adoption of GE varieties.   Only Portugal has a compensation fund, which has been in existence since 2007.  Each seed supplier pays 4 Euros per bag of seed.  Farmers can request compensation if they can show that they have used certified seed and have incurred a loss due to unintended GE presence.  No such requests have been made so far.  Only four legal actions have been taken because of non-compliance with coexistence requirements, and they have all been administrative in nature.
In South America, only Brazil has officially instituted coexistence policies (for corn only).  There is also a mandatory labeling standard for approved GE presence in food and feed set at 1%.  Brazil has quickly adopted GE corn, going from 0% adoption to 80% in 4 years.   Seed bags carry planting instructions to enable compliance.  Inspections are conducted, and in 1200 inspections, 7.9% were found to be non-compliant.  Farmers work among themselves to deal with issues arising.  The consolidation of production has meant that organic farms are typically distant from areas of GE production. The rapid adoption of GE has decreased situations of potential conflicts in the field because large blocks of fields have adopted GE technology at the same time.
As to the various possibilities for compensation schemes for losses due to unintended GE presence, Dr. Kalaitzandonakes noted that there are lots of theories but little if any practice. Where there is a compensation scheme, it has not been used much.
In the ensuing discussion, a number of salient points were made and committee members’ views offered, including:

· Whether a country puts mandatory or voluntary management standards in place, the standards are almost identical, i.e., there is a convergence in technical solutions.
· In Brazil, there can be substantial fines for non-compliance with coexistence requirements.
· Data exists for GE presence in non-GE seed from 3 EU countries from a European study.
· Dr. Kalaitzandonakes has another study, presented at the recent USDA Gene Flow Workshop but as yet unpublished, which examines corn field level data on GE rejection rates based on testing at the truck level.  Rejection rates are low, and vary based on field size and distance from GE pollen source, among other things. He hopes to finish writing up the large study soon.
IX. Continuing Day Two discussion on organizing the work of the WGs 
The following points were made by members:

· It may be impossible through a compensation mechanism to seek to protect losses in all markets.  At a minimum, however, all farmers who might seek compensation would have needed to have followed best practices and followed any label directions on their seed bags.
· The working group on scope and scale of risks might look at what level of impurity it is possible for the system to protect.  A distinction might be made between threshold levels and action levels might be put in place to protect the characteristics of products.
· While a compensation or indemnification fund should be at the core of addressing the problem, stewardship measures will also be essential, and the other tools of crop insurance and arbitration/mediation might also be helpful.

· Another WG might be needed to discuss additional preventative measures that might be put in place in the food and feed production system from farm to consumer.  Presentations on preventative measures currently undertaken by industry would be useful for the committee.  In terms of work on additional preventative measures, some examination of potential measures would fit within the mandate of WG 3.

· A webinar on biological tools to help restrict gene flow would be informative to the AC21, though much of this information can be read in the summary from USDA’s Workshop on Gene Flow which was held in September 2011.

· The AC21 will need not to restrict its consideration to corn and soybeans alone and will also need to consider future economic damages that may arise for other crops.

The committee also discussed whether there may be some traits for which the presence of an unintended GE trait may make a crop unsalable.  If so, would a zero tolerance be appropriate in such cases? Some members thought that biological controls to limit pollination from plants carrying such traits would be appropriate.  Others noted the difficulty of enforcing or measuring zero for any trait, and that the marketplace has ways of offering strong and effective signals to producers that may wish to produce products that could be of concern.
AC21 members then had a brief dialogue with Dr. Catherine Greene, USDA Economic Research Service (ERS), about additional data that USDA may possess on economic harm caused to some producers by the unintended presence of GE material, recognizing that she might have an ability to provide “scrubbed” data that could avoid some of the sensitivities individual companies might have regarding disclosure of such data.  Dr. Greene noted ERS’ primary data source, the Agricultural Resource Management Survey (ARMS) but noted a number of limitations to it and that there is only a very small amount of relevant data rom it at this point. She also noted that ERS has just begun conducting a.study of shippers and traders of non-GE products.  She further noted that ERS has decades of experience with the use of confidentiality agreements to facilitate industry disclosure of business information that can be analyzed to examine general trends.  Some members expressed interest in seeing the ARMS questions relevant to the AC21’s discussions, and Dr. Greene offered to provide the web link for the questionnaire.
With respect to data received from companies independent of the ARMS instrument specifically relating to levels of shipment rejections related to unintended GE presence,Dr. Greene noted that ERS had received data from only two companies, which would be problematical for analysis.  One AC21 member offered to reach out to other companies who he knew also had viable data to see if their data might be provided to her.  Dr. Schechtman noted that the AC21 has decided to some additional outreach to other potential sources of relevant data for their deliberations, and inquired after Dr. Greene’s willingness to discuss how to move forward with such data if obtained by the Committee.  Dr. Greene was willing to do so.   

After lunch, the Chair re-raised the topic of WG 3 on tools and standards to verify eligibility and losses and how its work might help inform a framework for an action plan of best management practices.  One AC21 member noted a list of current management practices for non-GE corn, including:
· Segregation by distance, with border rows, undertaken by the person trying to protect his/her crop from unwanted gene flow (60 feet separation able to achieve GE presence below 0.9%)
· PuraMaize- a new seed company product, which can be bred into corn to prevent it from accepting corn with other traits

· Delaying planting—which may not be optimal in rainy seasons when there may be short window for planting
· Testing of seed for GE presence

· Rigorous cleaning of combines and planters 

· Third-party testing of commodity production (it was noted that in years when premiums are high, some farmers who have not signed specific contracts before the planting season may try to”freelance” in an attempt to gain those premiums).

A similar list for organic production practices, focused on addressing risk points, was provided by another AC21 member. 
The question was raised as to which of these measures was specifically relevant to tools and standards for verifying eligibility for compensation and assessing losses.  It was noted that it is hard to know what a loss is without a base price, and prices for organic crops and non-GE crops are set very differently.  
X. Remarks by USDA Under Secretary for Research, Education and Economics (REE) Dr. Catherine Woteki  
Dr. Woteki thanked the committee for its important efforts and noted that the committee officially operates under the auspices of REE for which she is responsible. She noted the four REE agencies: ERS, the National Institute for Food and Agriculture (NIFA), the Agricultural Research Service (ARS), and the National Agricultural Statistics Service (NASS).  She noted REE’s focus on research, both intramural and extramural, and on educational activities, and provided a handout to committee members on relevant extramural grants programs, which she noted in turn: 

· Agriculture and Food Research Initiative (AFRI), which could fund research on gene flow biology as well as containment gene discovery.  Grants are due by December 15, 2011 for this funding cycle
· Biotechnology Risk Assessment Grants (BRAG) Program.  For this program a letter of intent to submit a grant was due onDecember 1, looking toward a final submission date of Feb 1, 2012.  However, submission of a letter of intent not a requirement so proposals could still be submitted before February 1.
· Organic Research and Extension Initiative (OREI) could fund research on movement of GE traits to organic crops through cross pollination.

· Small Business Innovation Research (SBIR) Program--could fund projects to address the presence of transgenes in hay and seeds, improve seed handling, etc. 

· Hatch Act funds, which provide formula funds or capacity funds could also support some research.
Dr. Woteki noted that other funding opportunities exist for GE animals, and also mentioned that ARS manages the U.S. National Germplasm System and the Germplasm Resoures Information Network (GRIN). She also introduced an advisor in her office, Dr. Caren Wilcox, who is closely following the work of the AC21.  
In the ensuing discussion, the question of available funding for each of the research programs noted, especially this year’s BRAG program, was raised and the exact amount available for the program.  Dr. Woteki noted some of the budget uncertainties and some of the programmatic limitations placed on BRAG funding.  Dr. Schechtman provided information from NIFA that last year’s BRAG funding was about $4 million and is likely to be a little less this year.  Another member complimented USDA on funding its current grant under the BRAG program for alfalfa.  Dr. Woteki was asked about the status of the National Genetic Resources Advisory Council, which has been rechartered, and she noted that membership on the NGRAC will be announced very soon.  Another member recommended that REE fund additional economic analysis relevant to coexistence.   

XI. Final Session

Members discussed potential numerical thresholds for GE content and whether it was the most productive use of their time to consider specific numerical targets, or whether a better understanding of what specific purpose a numerical threshold would be intended to accomplish in the context of a compensation mechanism might be useful instead.  Another member cautioned against instituting specific requirements, including specific numerical thresholds, because they may not be what the marketplace will demand.   

Other members noted the potential usefulness of visual markers associated with GE traits that could be detected with optical scanners.

The discussion returned to plans for the remaining WGs.  Dr. Schechtman noted that the intent was that all AC21 members except the Chair would wind up having been assigned to one of the four WGs.  The Chair sought the views of the AC21 on the earlier proposal that WG 4 focus initially on developing principles that could guide USDA’s decision on who should pay for a compensation mechanism, if one is established.  He offered the suggestion that that initial work by WG 4 could help guide their subsequent work.  One member offered the view that WG 4 should not stop at offering principles but should try to apply them as well.  
Dr. Schechtman offered a notional calendar for accomplishing the task set for the AC21.  Each WG until it finishes its efforts is likely to meet twice between each plenary and the next.   The next plenary session, in early March 2012, would consider reports from all 4 WGs, including, perhaps, completed efforts from the Potential Compensation Mechanisms WG (WG 2).  Additional data would likely be coming to the full AC21 at both the March 2012 and the subsequent (roughly June 2012?) session.  At the “June” 2012 session, the Chair will be floating some ideas around which consensus might be assessed.  At the following (roughly September 2012?) session a draft would be presented to the committee for editing and subsequent signoff.  After that report is circulated with changes incorporated, members would have the option to provide minority reports if they do not feel their views are adequately represented.

The Chair and the Executive Secretary reviewed some of the types of information that were noted during the meeting as possibly being of use to the AC21. These included:

· A webinar on state mediation programs
· A literature search thru the National Agricultural Library on economic harms
· Asking the National Organic Program if they could perform an analysis of split organic-non-organic farming operations and any potential correlation  of having a split operation with increased rates of risk/rejection 

· A presentation on what industry segments are doing in terms of GE “fence in/fence out” stewardship.
One member asked whether there might be a presentation regarding the science of gene flow, including differences in gene flow in different crops.  Dr. Schechtman noted the time pressure under which the AC21 is operating.
Another member cautioned that whatever recommendations the AC21 makes need to be malleable over time, so that the AC21 needs to be careful that it doesn’t go into too much detail.
There was further discussion of the need for WGs to provide high-level summaries to other members to help “cross-talk among the WGs.  

Members returned to the different lists of suggested principles that might help to guide the decision on who might pay for a potential compensation mechanism.  Parallels between the earlier suggested lists of guiding principles were noted.  Some members expressed reservations that if the principles were directives for actions at the farm level or as requirements for compensation mechanism decision-making they would be inappropriate.  Others thought of them as a lens through which to think about compensation, not the final product itself.  Two other potential “who pays” principles were noted:  promoting innovation and science-based.  One member noted that deciding who pays is not specifically mentioned in the Secretary’s charge.  Another member offered his vision of the U.S. as the world’s leading supplier of identity preserved foods and noted the important task of making sure that that one GE product does not hurt other GE products.  He also noted .
One member noted the usefulness of hearing public comments, and questioned whether procedures could be revised to allow questions and answers during the public comment period.  She also requested that Federal Register notices announcing meetings be published earlier to facilitate public participation.  Another member asked whether public comments could be received in advance so that members could read them ahead of time and be able to ask questions.
Another member noted an article on the front page of a Wisconsin daily newspaper on the imminent retirement of AC21 member Daryl Buss from his position as Dean of the College of Veterinary Sciences at the University of Wisconsin, noted his long service to agriculture and offered his congratulations to D Buss, which were seconded by all. 

The Chair in closing noted his great honor in participating in this process, noted the important participation of Secretary Vilsack in the committee’s work, thanked everyone involved and pointed to the large amount WGs need to accomplish over the next 90 days. 
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