
UNITED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 
OFFICE OF ADMINISTRATIVE LAW JUDGES
 

)
In the Matter of ) 

)OSF Healthcare System, 
)a corporation, and Docket No. 9349 
) PUBLIC 
)Rockford Health System,
 
)a corporation. 
) 
) 

RESPONDENTS OSF HEALTHCARE SYSTEM'S AND ROCKFORD HEALTH 
SYSTEM'S MOTION TO COMPEL DEPOSITION AND DOCUMENTS DUE TO 

COMPLAINT COUNSEL'S FAILURE TO PRESERVE AND PRODUCE RELEVANT
 
INFORMATION
 

Pursuant to Rule 3.38(a) of 
 the Federal Trade Commission's Rules of Adjudicative 

Practice and Paragraphs 4 and 5 of 
 the Scheduling Order, Respondents OSF Healthcare System 

("OSF") and Rockford Health System ("RHS") respectfully submit this Motion to Compel 

Deposition and Documents Due to Complaint Counsel's Failure to Preserve and Produce 

Relevant Information. In particular, Complaint Counsel apparently destroyed and, therefore 

failed to produce, certain documents constituting or relating to communications with third-paries 

(such as draft declarations) that they received, requested, and created during their investigation in 

this matter. 

Respondents have been prejudiced by Complaint Counsel's conduct because they are 

unable to determine the potential scope and identity of those materials that have been improperly 

withheld or destroyed, inadvertently or intentionally, by Complaint CounseL. 

Respondents have conferred in good faith with Complaint Counsel in an effort to obtain 

the requested deposition and documents without the Cour's intervention. Respondents and 



Complaint Counsel have been unable to reach an agreement. Therefore, Respondents 

respectfully move the Cour for an Order requiring (a) the immediate production of all 

documents constituting or discussing communications by Complaint Counsel with third-paries 

during their investigation of the affiliation, including internal communications between 

Complaint Counsel, pursuant to the FTC's Rules of 
 Practice and Respondents' discovery 

requests and (b) the scheduling of a deposition regarding all steps taken by Complaint Counsel, 

and anyone assisting them in the investigation, to preserve, collect and produce all documents 

relevant to their investigation of 
 the affiliation pursuant to the FTC's Rules of Practice and 

Respondents' discovery requests, for the reasons set forth in Respondents' accompanying 

Memorandum in support of this motion. Respondents reserve their right to request additional 

relief following the requested deposition on this issue. 
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UNTED STATES OF AMERICA
 
BEFORE THE FEDERAL TRADE COMMISSION
 
OFFICE OF ADMINISTRATIVE LAW JUDGES
 

)
In the Matter of 

) 
)OSF Healthcare System, 
)a corporation, and Docket No. 9349 
) PUBLIC 
)Rockford Health System,
 
)a corporation. 
) 
) 

STATEMENT REGARDING MEET AND CONFER PURSUANT TO 16 C.F.R. § 3.22(g) 

On February 27,2012, Counsel for Respondent Rockford Health System, Nicole Castle, 

sent a letter to Kenneth Field, Complaint Counsel, regarding Complaint Counsel's failure to 

previously produce and preserve oLer thirty email communications between Complaint Counsel 

and , a third-party which had produced documents in response to a FTC 

subpoena during the investigation of this matter and is identified by Complaint Counsel on their 

final proposed witness list in this proceeding. (Exhibit A). On February 28,2011, Mr. Field 

responded by letter to Ms. Castle and explained that the documents no longer 

appear in the FTC's fies and that Complaint Counsel were under no obligation to preserve and 

produce those documents. (Exhibit B). 

On March 2, 2012, Counsel for Respondent OSF Healthcare System, Kristin Kurczewski, 

sent a letter to Mr. Field, regarding Complaint Counsel's failure to previously produce and 

preserve two draft declarations transmitted by Complaint Counsel to 

_, another third-pary which had produced documents in response to a FTC subpoena
 

during the investigation of this matter and is identified by Complaint Counsel on their final 

proposed witness list in this proceeding. (Exhibit C). On March 7, 2012, Mr. Field responded 



by letter to Ms. Kurczewski and explained that although Complaint Counsel produced as par of 

their initial productions copies of one of 
 the draft declarations, they did not produce the second 

draft declaration and also claimed that they were under no obligation to preserve and produce 

those documents. (Exhibit D). 

On March 2,2012, Ms. Kurczewski also sent a letter to Mr. Field regarding Complaint 

Counsel's failure to preserve and produce two draft declarations from _, another third-


party which had produced documents in response to a FTC subpoena during the investigation of 

this matter and is identified on Complaint Counsel's final proposed witness list in this 

proceeding. (Exhibit E). On March 6, 2012, Mr. Field responded by letter to Ms. Kurczewski 

and stated that the draft declarations no longer appear in FTC's files and that Complaint Counsel 

were under no obligation to preserve and produce those documents. (Exhibit F). 

On March 7,2012, Ms. Kurczewski sent a letter to Mr. Field regarding Complaint 

Counsel's failure to preserve and produce several documents from 

, another third-pary which had produced documents in response to a FTC subpoena 

during the investigation of 
 this matter and is identified on Complaint Counsel's final proposed 

witness list in this proceeding. (Exhibit G). Mr. Field never specifically responded to that letter. 

On March 8, 2012, Ms. Castle sent another letter to Mr. Field stating that given the 

number of recent discoveries of documents produced by third-paries in response to subpoenas 

duces tecum which were not produced to Respondents by Complaint Counsel, Respondents were 

increasingly concerned that Complaint Counsel's production of documents pursuant to the FTC's 

Rules of 
 Practice and in response to Respondents' discovery requests was incomplete. (Exhibit 

H). Ms. Castle requested that Complaint Counsel agree to the relief sought in Respondents' 
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and Produce R'tIèvantInfofmation ("Respondents' Motion"). 

Mr. FieldTépliè'dvia letter on March 12,2011, expressing Complaint Counsel's belief 

that they had met all of their discovery and preservation obligations. (Exhibit I). As a result, 

Respondents and Complaint Counsel are unable to reach an agreement on the outstanding issues 

raised in Respondents' Motion. 

Dated: March 15,2012 Respectfully submitted, 
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UNITED STATES OF AMRICA 
BEFORE THE FEDERA TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

)
In the Matter of ) 

)OSF Healthcare System, 
)a corporation, and Docket No. 9349 
) PUBLIC 
)Rockford Health System,
 
)a corporation. 
) 
) 

(PROPOSED) ORDER 

Upon consideration of 
 Respondents OSF Healthcare System's and Rockford Health 

System's Motion to Compel Deposition and Documents Due to Complaint Counsel's Failure to 

Preserve and Produce Relevant Information, and any opposition thereto, 

IT IS HEREBY ORDERED that Respondents' Motion is GRANTED. 

IT IS FURTHER ORDERED that Complaint Counsel shall identify a witness for a 

deposition regarding all steps taken by Complaint Counsel, and anyone assisting them in the 

investigation, to preserve, collect and produce all documents relevant to their investigation of the 

affiliation pursuant to the FTC's Rules of Practice and Respondents' discovery requests. The 

deposition shall be scheduled to take place no later than March 28, 2012. 

IT IS FURTHER ORDERED that Complaint Counsel shall produce all documents 

constituting or discussing communications by Complaint Counsel with third-parties during its 

investigation of the affiliation, including internal communications between Complaint Counsel, 

pursuant to the FTC's Rules of 
 Practice and Respondents' discovery requests. 



CERTIFICATE OF SERVICE
 

I, Nicole L. Castle, hereby certify that I served a true and correct copy of the foregoing 
Public Version of 
 Respondents OSF Healthcare System's and Rockford Health System's Motion 
to Compel Deposition and Documents Due to Complaint Counsel's Failure to Preserve and 
Produce Relevant Information, Statement Regarding Meet and Confer, and Proposed Order upon 
the following individuals by hand on March 15,2012: 

Donald S. Clark The Honorable D. Michael Chappell
 
Secretary Administrative Law Judge
 
Federal Trade Commission Federal Trade Commission
 
600 Pennsylvania Avenue, NW, Room 172 600 Pennsylvania Avenue, N.W.
 
Washington, DC 20580 Washington, D.C. 20580 

I, Nicole L. Castle, hereby certify that I served a true and correct copy of the foregoing
 
Public Version of Motion to Compel Deposition and Documents Due to Complaint Counsel's
 
Failure to Preserve and Produce Relevant Information, Statement Regarding Meet and Confer,
 
and Proposed Order upon the following individuals by electronic mail on March 15,2012:
 

Matthew 1. Reily
 
Jeffrey H. Perry
 
Kenneth W. Field 
Richard Cunningham, Esq.
 
Jeremy P. Morrison
 
Katherine A. Ambrogi
 
AndreaZach
 
Jeane Liu
 
Stephanie Reynolds
 
Theresa Lau 
Federal Trade Commission 
600 Pennsylvania Ave., N.W. 
Washington, D.C. 20580 
mreily@ftc.gov 
jperry@ftc.gov 
kfield@ftc.gov 
rcuningham@ftc.gov 
jmorrison@ftc.gov 
kambrogi@ftc.gov 
azach@ftc.gov 
jliu@ftc.gov 
sreynolds@ftc.gov 
tlau@ftc.gov 

Complaint Counsel 
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Dated: March 15,2012 

JJ~
Nicole L. Castle 
Counsel for Respondent 
Rocliord Health System
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)
In the Matter of ) 

)OSF Healthcare System, 
)a corporation, and Docket No. 9349 
) PUBLIC 
)Rockford Health System,
 
)a corporation. 
) 
) 

RESPONDENTS OSF HEALTHCARE SYSTEM'S AND ROCKFORD HEALTH 
SYSTEM'S MEMORANDUM IN SUPPORT OF MOTION TO COMPEL DEPOSITION 
AND DOCUMENTS DUE TO COMPLAINT COUNSEL'S FAILURE TO PRESERVE
 

AND PRODUCE RELEVANT INFORMATION
 



INTRODUCTION
 

Complaint Counsel had an obligation to preserve all documents relating to their 

investigation of the proposed affiliation between Respondents OSF Healthcare System ("OSF") 

and Rockford Health System ("RHS") at least as early as it became likely that the FTC would 

become involved in litigation regarding the affiliation. Complaint Counsel admit they failed to 

comply with that obligation, essentially conceding that they destroyed documents constituting 

and relating to their communications with third-paries likely to testify on Complaint Counsel's 

behalf at triaL. Moreover, they now wrongly deny an obligation to preserve them. 

Complaint Counsel's failure to preserve, collect, and produce documents relating to their 

communications with third-pary witnesses as par of 
 their mandatory initial disclosures and in 

response to Respondents' discovery in this matter and in the related federal proceedingl is 

inexcusable, and highly prejudiciaL. It violates the Commission's Rules of Adjudicative Practice 

("Commission Rules") and Complaint Counsel's ethical duty to preserve documents in 

anticipation of 
 litigation, and has prejudiced Respondents' ability to prepare and present their 

defenses to the FTC's complaint. Respondents continue to be prejudiced because they canot 

determine the scope of documents or information that may have been impermissibly destroyed or 

wrongfully withheld from production. Accordingly, pursuant to Commission Rule 3.38(a), 

Respondents ask this Cour to compel Complaint Counsel to produce a witness for deposition 

regarding all steps Complaint Counsel took to preserve, collect and produce documents relevant 

to their investigation and produce all documents constituting or discussing their communications 

with third-paries, including internal communications between Complaint Counsel. 

i Federal Trade Commission v. OSF Healthcare System and Rockford Health System, No. ll-cv-50344
 

("Federal Proceeding"), in which the FTC is seeking a preliminary injunction to prevent consummation of this 
transaction, is pending before the U.S. District Court for the Northern District of Ilinois. 
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Complaint Counsel have provided no legitimate reason why, when conducting a full-

phase investigation, contemplating a challenge to the transaction, communicating with potential 

witnesses, and providing those witnesses with draft declarations and materials used in other cases, 

they would not have an obligation to preserve and produce those highly relevant documents for 

discovery in this litigation as required by the discovery rules and the caselaw. Complaint 

Counsel's destruction and failure to produce has unfairly prejudiced Respondents' ability to 

depose witnesses2 and to cross-examine them at the administrative trial? 

Respondents have spent considerable time piecing together the identity and nature of 
 the 

materials Complaint Counsel should have, but did not, produce. Nevertheless, it is impossible 

for Respondents to ascertain the full extent to which Complaint Counsel destroyed or withheld 

responsive documents. Respondents' proposed relief 
 is reasonably tailored to determine what 

documents Complaint Counsel destroyed or withheld, and why. Respondents wil then propose 

more specific relief and remedies under Commission Rule 3.38. 

LEGAL AUTHORITIES 

Complaint Counsel "ha(ve) a duty, no less than any other pary before (the) cour, to 

ensure . . . that documents relevant to a case are preserved" at the point in time when litigation is 

reasonably anticipated. United Med Supply v. Us., 77 Fed. Cl. 257, 274 (2007); Voom HD 

Holdings, LLC v. EchoStar Satellte, 5121N-1833, 2012 WL265833 at *7 (N.Y.S. Jan. 31, 2012). 

A reasonable anticipation of litigation arises when an organization is "on notice of a credible 

2 This is not Complaint Counsel's first failure to produce relevant documents in this matter. (Exhibit J, Order 

Denying in Part and Granting in Part Respondents' Motion for Sanctions for Complaint Counsel's Failure to 
Timely Produce Information).
3 To the extent that Complaint Counsel choose to rely on deposition testimony from witnesses whose 

documents are the subject of this motion, instead of producing them to testify at trial, Respondents wil be 
further prejudiced because they wil not have had a fair opportnity to depose the witnesses about the missing 
documents. 
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probabilty" that it wil "become involved in litigation," is seriously contemplating litigation, or 

takes "specific actions to commence litigation." Med Supply, 77 Fed. Ci at 274. Once a party 

reasonably anticipates litigation, it must suspend its routine document retention and destruction 

policies and put in place a litigation hold to ensure the preservation of relevant documents. Id; 

Voom, 2012 WL265833 at *7; Zubulake v. UBS Warburg LLC, 220 F.R.D. 212 (S.D.N.Y. Oct. 

23,2003). This duty can arise before litigation is fied. Voom at *6. 

Commission Rule 3.31 (b )(2) requires Complaint Counsel to produce a copy of all 

relevant documents within five days of 
 Respondents' answer to the complaint. 16 C.F.R. § 

3.31 (b )(2). As par of these initial disclosures and in response to Respondents' discovery 

requests, the Commission Rules require that Complaint Counsel "search for materials that were 

collected or reviewed in the course of the investigation of the matter" and that are in the 

"possession, custody or control of 
 the (offices) . . . that investigated the matter." 16 C.F.R. § 

3.31(c)(2). 

FACTUAL BACKGROUND 

Respondents entered into an affiliation agreement on Januar 31, 2011. (OSF Answer, ii 

19). Respondents submitted their Har-Scott-Rodino filings on February 11,2011 (Exhibit K), 

and by February 15,2011, Complaint Counsel were investigating the affiliation and discussing it 

with several managed-care organizations ("MCOs"). (Exhibits L-M). Following the FTC's 

authorization of a full-phase investigation, Complaint Counsel issued Civil Investigative 

Demands ("CID") to numerous MCOs in March 2011. (Exhibit N). On March 14,2011, the 

FTC issued a request for additional information to Respondents. (Exhibit 0). 

The FTC continued its investigation and preparation for litigation. For example, on July 

5,2011, Complaint Counsel
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to counsel for (Exhibit P). On July 19,2011, Complaint 

Counsel 

(Exhibit Q). On July 28,2011,. 

(Exhibit R). Complaint Counsel have included employees from 

on their proposed final witness list in this proceeding. 

On September 23,2011, about an
 
investigational hearing the FTC was planing for 

(Exhibit S). 

On November 17,2011, the FTC issued an administrative complaint challenging the 

transaction. (Compl. at 1). The next day, Complaint Counsel filed a complaint in the Federal 

Proceeding. On December 1,2011, the court in the Federal Proceeding entered an order 

requiring Complaint Counsel to produce by December 5,2011, all "documents and materials 

produced by . . . third-paries during the investigation of 
 Defendants' affiiation." (Exhibit T). 

Complaint Counsel represented that they had satisfied "the Commission's obligations pursuant 

to" that order in a letter to Respondents' counseL. (Exhibit U). In addition, Complaint Counsel 

responded to Respondents' First Set ofInterrogatories in the Federal Proceeding on Januar 9, 

2012, stating that they had produced all "non-privileged, relevant, reasonably available, 

responsive information" in their "possession, custody, or control" regarding communications 
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with and declarations for persons they contacted during their investigation of the affiliation. 

(Exhibit V).
 

Similarly, Commission Rules 3.31(b)(2) and 3.31(a) required Complaint Counsel to 

provide those documents with their initial disclosures and in response to Respondents' discovery 

requests. 16 C.F.R. § 3.31(a), (b)(2); Exhibit W. Again, Complaint Counsel represented to 

Respondents that they had fulfilled their obligations. (Exhibit X). 

ARGUMENT 

A. Complaint Counsel Had a Duty to Preserve Relevant Documents and
 

Communications 

Complaint Counsel had a duty to preserve their communications with third-paries during 

their investigation of the proposed affiliation. "It is the duty of the United States, no less than 

any other party before this cour, to ensure, through its agents, that documents relevant to a case 

are preserved." Med Supply, 77 Fed. Cl. at 274. As of 
 February 14,2011, Complaint Counsel
 

knew there was a sufficient probability of litigation about the affiliation to trigger their duty to 

preserve documents relating to the investigation. (Exhibit L). By March 17,2011, Complaint 

Counsel had launched a "full-phase investigation" of 
 the transaction, including issuing CIDs, 

communicating with MCOs, issuing a second-request letter to Respondents, and retaining 

outside expert witnesses, who began working on expert reports that they submitted in the Federal 

Proceeding and this proceeding. (Exhibits L-Q; Y). 

Thus, Complaint Counsel undeniably knew by no later than mid-March 2011, that there 

was, at the very least, a "credible probabilty" that litigation would ensue.4 Moreover, Complaint 

4 Complaint Counsel rely on FTC v. Lights of America, No. 10-1333,2012 WL 695008 (C.D. CaL. Jan. 20, 

2012), an unpublished, non-binding opinion, for their assertion that they had no obligation to preserve relevant 
communications. Complaint Counsel, however, ignore the wealth of caselaw holding that the governent is 
required to preserve such documents. Moreover, Lights is factually distinguishable. In Lights, the court 

(continued... ) 
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Counsel must have recognized the obligation to preserve the documents relating to their 

communications with third-paries in connection with this investigation, because they retained 

and produced to Respondents-albeit selectively-some documents that were created, received, or 

transmitted by the FTC as early as February 17,2011. (Exhibit CC). 

B. Complaint Counsel Failed to Preserve and Produce Relevant Third-Part
 

Communications and Documents 

Despite their legal and ethical obligationS to preserve documents, Complaint Counsel 

failed to produce approximately 289 relevant communications with third-paries (of which 

Respondents are aware).6 (Exhibit L). The missing documents include communications between 

Complaint Counsel and third-parties, several declarations they drafted for third-paries, sample 

declarations they transmitted to third-paries, and sample deposition testimony they sent to third-
I 

.! 

paries. (Exhibits L-Q). These withheld or destroyed communications contain information that
 

is relevant to the issues raised in the litigation and the weight the Cour should afford MCO 

testimony. 

The volume and tenor of the communications between Complaint Counsel and some 

MCOs raises questions about the bias and credibility ofMCO testimony in this case. For 

example, Complaint Counsel failed to produce numerous documents revealing their close, 

collaborative relationship _. (See e.g., _ (attaching sample declarations and
 

rejected defendant's assertion that issuance of a CID alone was sufficient to give rise to a reasonable 
anticipation of 
 litigation. ¡d. at *3. Here, Complaint Counsel's discovery program was consistent with their 
reasonable anticipation of litigation (e.g., the creation of expert reports, subpoena of documents, and 
communications with third-par witnesses for use in litigation).
5 D.C. R. Prof. Conduct 3.4.
 
6 Respondents anticipate that Complaint Counsel wil raise, in defense of their spoliation of documents, a
 

vendor error that arose in connection with RHS' production in response to the second request, which RHS 
promptly explained and cured. See Exhibit Z. Complaint Counsel's conduct is different - they acknowledge 
destruction of highly relevant documents and disclaim any obligation of 
 preservation. In contrast, RHS 
destroyed no documents and upon discovering the error by its vendor, informed Complaint Counsel of 
 the 
problem and produced the documents as quickly as they could be identified and processed. 

- 6



materials from other enforcement actions to assist 

Respondents received these documents from _just before their deposition of_ in this
 

proceeding, and only after 
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C. Complaint Counsel's Failure to Produce the Relevant Documents and
 

Communications Is Unjustifiable 

Complaint Counsel's disavowal of 
 their obligation to preserve the MCO documents in 

question is a confession of wrongful conduct. (Exhibit F). The documents the FTC claims not to 

have preserved were received or transmitted by the FTC at the time Complaint Counsel were 

investigating this merger, soliciting testimony and declarations from third-paries (indeed, 

suggesting the words for their mouths), and providing third-parties with materials from prior 

enforcement actions. (Exhibit L). Undeniably, Complaint Counsel were in the throes of 

preparation for litigation. Moreover, Complaint Counsel produced some relevant documents 

received and/or dated during the very time period when they were destroying other relevant 

documents.? For example, Complaint Counsel produced a handful of documents reflecting 

communications with , but claims they had no duty to preserve and 

produce the 122 additional communications with _ between April and October.8 (Exhibit
 

L). 

Respondents do not know and canot presently determine the breadth of Complaint 

Counsel's disregard of 
 their discovery obligations. Accordingly, this Cour should allow 

discovery concerning the preservation, collection and production of documents relating to 

Complaint Counsel's investigation of Respondents' affiliation. An Order requiring Complaint 

Counsel to provide internal communications regarding third-parties and produce a witness to 

testify to Complaint Counsel's preservation and collection policies during their investigation will 

enable Respondents to determine the scope of the destroyed or withheld documents. It wil also 

allow Respondents to determine the relief necessary to address the prejudice from the destruction 

7 Additional examples of 

Complaint Counsel's selective preservation and production are detailed in Exhibit L.

8 _ production included a document dated October 7, 2011. Complaint Counsel arbitrarily produced a
 

document dated five days later, but claims to have destroyed, and did not produce, the earlier communication. 
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or wrongful withholding of documents. 9 The Order wil prevent Complaint Counsel from 

obtaining an unfair advantage by depriving Respondents of 
 the ability to review, analyze, and 

incorporate the destroyed and withheld documents into their defense. 16 C.F.R. § 3.38(b)(4); In 

re Intl Tel. & Tel. Corp., 104 F.T.C. 280,449 (1984). 

CONCLUSION 

Complaint Counsel's failure to preserve, upon reasonable anticipation of 
 litigation, and 

produce all documents relevant to this litigation is indefensible. Respondents respectfully 

request that the Cour grant their Motion. 

Dated: March 15,2012 Respectfully submitted, 

AßU~V~dM 
Wiliam P. Schuman 
Amy J. Carletti 
McDermott Wil & Emery LLP
 

227 West Monroe Street 
Chicago, IL 60606 
Telephone: (312) 372-2000 
Facsimile: (312) 984-7700 
dmar@mwe.com 
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acarletti@mwe.com 

Jeffrey W. Brennan 
Carla A. R. Hine 
Jennifer L. Westbrook 
Nicole L. Castle 
Rachael V. Lewis 
Daniel G. Powers 
James B. Camden 
Shauna A. Bares 
McDermott Wil & Emery LLP
 

9 Respondents reserve the right to ask for additional relief pending the information gained from the requested 

discovery. 
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Attorneys for OSF Healthcare System 
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CERTIFICATE OF SERVICE 

I, Nicole L. Castle, hereby certify that I served a true and correct copy of 
 the foregoing 
Public Version of 
 Respondents OSF Healthcare System's and Rockford Health System's 
Memorandum in Support of its Motion to Compel Deposition and Documents Due to Complaint 
Counsel's Failure to Preserve and Produce Relevant Information upon the following individuals 
by hand on March 15,2012: 

Donald S. Clark The Honorable D. Michael Chappell 
Secretary Administrative Law Judge 
Federal Trade Commission Federal Trade Commission 
600 Pennsylvania Avenue, NW, Room 172 600 Pennsylvania Avenue, N.W. 
Washington, DC 20580 Washington, D.C. 20580 

I, Nicole L. Castle, hereby certify that I served a true and correct copy of the foregoing 
Public Version of 
 Respondents OSF Healthcare System's and Rockford Health System's 
Memorandum in Support of its Motion to Compel Deposition and Documents Due to Complaint 
Counsel's Failure to Preserve and Produce Relevant Information upon the following individuals 
by electronic mail on March 15,2012: 

Matthew 1. Reily 
Jeffrey H. Perry 
Kenneth W. Field 
Richard Cuningham, Esq. 
Jeremy P. Morrison 
Katherine A. Ambrogi 
Andrea Zach 
Jeane Liu 
Stephanie Reynolds 
Theresa Lau 
Federal Trade Commission 
600 Pennsylvania Ave., N.W. 
Washington, D.C. 20580 
mreily@ftc.gov 
jperry@ftc.gov 
kfield@ftc.gov 
rcuningham@ftc.gov 
jmorrison@ftc.gov 
kambrogi@ftc.gov 
azach@ftc.gov 
jliu@ftc.gov 
sreynolds@ftc.gov 
tlau@ftc.gov 

Complaint Counsel 
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mailto:sreynolds@ftc.gov
mailto:jliu@ftc.gov
mailto:azach@ftc.gov
mailto:kambrogi@ftc.gov
mailto:jmorrison@ftc.gov
mailto:rcuningham@ftc.gov
mailto:kfield@ftc.gov
mailto:jperry@ftc.gov
mailto:mreily@ftc.gov


Dated: March 15,2012 

J\1V~ 
Nicole L. Castle 
Counsel for Respondent 
Rocliord Health System
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UNITED STATES OF AMERCA 

FEDERA TRAE COMMSSION
. WASHINGTON, D.C. 20580 

Bureau of Com petition 
Mergers IV Division 

60lNcw Jerey Avenue, N.W. 
Washington, D.C. 20580 

Februar 28,2012 

Nicole Case, Esq.
 

McDermott Wil & Emery LLP 
600 13th Street, N.W. 
Washigton, D.C. 20005
 

Re: hi the Matter of OSF Healthcare System and Rockford Heath System, Docket
 

No. 9249, and FTC v. OSF Healthcare System and Rockford Health System, 
3:11-cv-50344 (N.D. Il.) 

Dear Ms. Castle: 

I wrte in response to your letter of 
 Februar 27,2012 regarding documents recntly
produced to Respondents by UnitedHealthcare Group ("United") in comiection with the ongoing 
admnistrative litigation referenced above. hi your letter, you identify five unque email 
communications between Federal Trade Conussion sta and in-house attorneys for United, the 
most recent ofwluch date from September 201 1. y~)U also identify additiona copies of 
 those 
emails produced by United within chais of emails tht were parally redacted as privileged
 

communcations involving United's attorneys. All of 
 the docwnents were produced to
Respondents by United no later than Febru 22,2012 and counsel for Respondents questioned 
Michelle Lobe of United about the docwnents durg her Febru 24,2012 deposition.
 

The five unque emai communcatons you identi all predate by several weeks 
Respondents' first document productions durng the investigative phase of 


ths matter, and
 
reflect communcations made well in advance of 
 FTC stafs enforcement recommendation and
 
the Commission's subsequent consideration of 


tht recommendation. The five emals do 
 not
appear in the FTC's files and, based on our reasonable search, did not appear in our files at the 
tie of our initial disclosures in the federal and admnistrative proceedings. The productions in 
both proceedings were complete and consistent with our obligations under FTC policies and 
applicable discovery rules. The FTC was under no obligation to preserve and produce the 
documents that you identify in your letter. 

Please feel free to contact me at (202) 326-2868 if 
 you have any additiona questions. 

Regards, 

K ~.tJ Ff~
 
Kenneth W. Field 
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... McDermott
 
Will&Emery
 
Boston Brussels Chicago Düsseldorf Houston London Los Angeles Miami Milan
 Nicole L. Castle 
Munich New York Orange County Paris Rome Silcon Valley Washington, D.C. Associate 

ncastle@mwe.comStrategic ailence with MWE China Law Ofces (Shanghei) 
202-756-8158 

March 8, 2012 

VIE-MAIL 

Kenneth Field, Esq.
 
Federal Trade Commssion
 
Bureau of Competition
 
Mergers iv Division
 

601 New Jersey Avenue, N.W. 
Washington, DC 20580 

Re: In the Matter of aSF Healthcare System and Rockford Health System, Docket No. 9349
 

Dear Ken: 

On February 27,2012, I wrote to you regarding documents that were produced by United 
Healthcare, but that were not previously produced by Complaint CounseL. Subsequently, Kristin 
Kurczewski wrote you several 
 letters regarding documents that were not produced by Complaint 
Counsel relating to Humana, BCBS, and Coventry. As I explained in my letter and Ms. 
Kurczewski has explained in her subsequent letters, the growing number of documents absent 
from the FTC's productions continues to raise concern that the FTC's production is incomplete. 

I understand that your position is that the FTC's productions in both the federal cour litigation 
and the pending Par 3 administrative proceeding were complete, that certain documents in 
question no longer exist in the FTC's files, and that the FTC had no obligation to preserve the 
documents at issue. Respondents do not agree that the FTC's productions were complete or that 
the FTC had no obligation to preserve the documents identified in my and Ms. Kurczewski's 
letters. 

Respondents' questions regarding the United Healthcare, Humana, BCBS, and Coventr 
documents that were "missing" from Complaint Counsel's document productions follow in the 
wake of 
 the FTC's admitted failure to produce at least some payor claims data and inability to 
confirm its questionable representations that it timely produced all payor claims data in response 
to Respondents' discovery requests. As a result, Respondents have serious concerns about 
Complaint Counsel's apparent destruction of documents relevant to the litigation that it had an 
obligation to retain, as well as the natue, scope and thoroughness of 
 Complaint Counsel's search
for documents and data responsive to Respondents' discovery requests in both proceedings. 

In order to determine whether the FTC has failed to preserve and produce documents in addition 
to those identified in my and Ms. Kurczewski' s letters, Respondents request that Complaint 

U.S. practice conducted through McDermo1t Will & Emery LlP. 

600 Thirteenth Street. N.W. Washington, D.C. 20005-3096 Telephone: +1 2027568000 Facsimile: +1 2027568087 www.mwe.com 

http:www.mwe.com
mailto:ncastle@mwe.com


" 

Kenneth Field, Esq. 
March 8, 2012 
Page 2 

Counsel produce a 30(b)(6) deposition witness to testify regarding the steps taken by the FTC to 
preserve and collect documents relevant to its investigation of 


the affliation. Additionally,

Respondents request that the FTC produce all internal communications relating to contacts 
between Complaint Counselor representatives of 


the Bureau of 
 Economics and any third pary 
during the course of 
 the FTC's investigation of 
 the affiiation and the ensuing litigation. 

Please let me know whether Complaint Counsel wil agree to this production and deposition by 
noon on Friday, March 9. Otherwise, Respondents consider our meet and confer obligations on 
these issues to be completed and wil raise this issue with Judge Chappell. 

Sincerely, 

~ 
cc: David Marx, Esq. 

Jeffrey Brennan, Esq. 
Alan Greene, Esq. 
Kristin Kurczewski, Esq. 
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UNITD STATE OF AMERICA
 

FEDERAL TRADE COMMISSION 
WASHINGTON, D.C. 20580 

Bureau of Competition
 
Mergers N Division
 

601 New Jersey Avenue. N.W. 
Washington, D.C. 20580
 

March 12,2012 

VIAE-MAIL 

Nicole Castle, Èsq. 
McDermott Wil & Emery LLP 
600 13th Street, N.W. 
Washington, D.C. 20005 

Re: In the Matter of OSF Healthcare System and Rockford Health System, Docket
 

No. 9249, and PTC v. OSF Healthcare System and Rockford Health System, 
3:11-cv-50344 (N.D. Il.) 

Dear Ms. Castle: 

I write in response to your letter of 
 March 8, 2012, requesting tht "Complaint Counsel 
produce a 30(b)(6) deposition witness to testify regarding the steps taken by the FTC to preserve 
and collect documents relevant to investigati on of the affiliation. " You also request that "the 
FTC produce all internal communications relating to contacts between Complaint Counselor 
representatives ofthe Bureau of 
 Economics and any tlrd par durng the course of 
 the FTC's
investigation of the affliation and the ensung litigation." For the reasons set fort below, 
Complaint Counsel declines your request. 

Your request is premised on Respondents' mistaken view that Complaint Counsel had a 
preservation obligation at the time of certain communications produced to Respondents by third 
paries in tls proceeding and discussed in letters sent by Respondents to the FTC on Febru 
27, March 2, and March 7, 2012. As I have previously explained, the FTC was under no 
obligation to preserve or produce those documents at the time, 


of those communcations, which 
occul1ed durng the pendency of 
 the FTC's investigation and predated by weeks and even 
month Respondents' first document productions in the investigation. As an investigatory 
agency, the FTC issues requests for information in order to determine whether to proceed with 
an enforcement action. Here, the issuance of 
 the second request to the Respondents did not 
trigger an obligation on the par of 
 the FTC to preserve documents. See FTC v. Lights of 
America, 2012 U.S. Dist. LEXIS, at *12 (C.D. CaL. Jan. 20, 2012) (litigation not probable where 
FTC issued CID and eventual defendant had not yet provided documents needed to assess 
possible violation of 
 FTC Act). 

Because the FTC has, in good faith, complied with its preservation and production 
obligations, Respondents are unable to support their request for additional discovery. Moreover, 



Letter to N. Castle, Esq. 
March 12,2012 

Page 2 

Respondents have not shown that any relevant documents are missing or that Respondents have 
been prejudiced. Respondents have received the documents in question, either from the FTC 
itself or from third paries. In addition, Respondents have had ample opportity in discovery to 
depose representatives of these thd paries, including about the allegedly missing documents. 
Thus, even ifrelevant documents were missing, Respondents' opportty to obtan evidence
 

from other sources precludes your request for additional discovery. See In re Delta! Airtran
 
Baggage Fee Antitrt Litigation, 770 F. Supp. 2d 1299, 1309, 1311 (N.D. Ga. 2011) (denying
 
sanctions where evidence available via depositions).
 

You also cite Complaint Counsel's failure to produce certain payor claim data as somehow 
supporting your request for additional discovery. As Judge Chappell determined, however, that 
failure was inadvertent, and he denied Respondents' request for sanctions accordingly. 
Respondents canot use Complaint Counsel's innocent conduct there to bootstrap its requests for 
fuer discovery here.
 

Your request for the internal communications between Complaint Counsel and BE is also
 
improper. Under the Commission's Rules, "(nJeither complaint counsel, respondent, nor a third
 

par receiving a discovery request under these rules is required to search for materials generated
 

and transmitted between an entity's counsel (including counsel's legal staff or in-house counsel) 
and not shared with anyone else, or between complaint counsel and non-testifYing Commission 
employees, unless the Administrative Law Judge determines there is good cause to provide such 
materials." 16 C.F.R. § 3.31(c)(2). As shown above, Respondents have no good cause for 
obtaining these internal communications. 

In short, Respondents have not shown that Complaint Counsel violated any preservation 
obligations, and the complete lack of proof that relevant evidence is missing or that Respondents 
have been prejudiced makes any discovery into the steps taken by the FTC to preserve and 
collect documents relevant to this investigation entirely unjustified. Complaint Cowisel 
accordingly declines to produce a witness for a 30(b)(6) deposition or to produce internal 
communcations. 

Please feel free to contact me at (202) 326-2868 if 
 you have any additional questions. 

Regards, 

\:' ~ J",'.\
\0'v" v . tv"" 
Kenneth W. Field 
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UNITED STATES OF AMERICA
 
FEDERAL TRADE COMMISSION
 

OFFICE OF ADMINISTRATNE LAW JUDGES
 

)

In the Matter of
 ) 

)

OSF Healthcare System,
 )

a corporation, and DOCKET NO. 9349) 
)

Rockford Health System, )

a corporation,
 )


Respondents.
 ) 
) 

ORDER DENYING RESPONDENTS' MOTION FOR SANCTIONS FOR 
COMPLAINT COUNSEL'S FAILURE TO TIMELY 
 PRODUCE INFORMTION 

I. 

On February 22,2012, Respondents OSF Healthcare System and Rockford Health 
System ("Respondents") filed a Motion for Sanctions for Complaint Counsel's Failure to 
Timely Produce Information. ("Motion"). Complaint Counsel fied their Opposition on 
February 29,2012. Respondents' Motion is accompanied by a Statement Regarding Meet and
 

Confer, as required by Commission Rule 3.22(g). For the reasons set forth below, 
Respondents' Motion is DENIED. However, due to the circumstances involved, Respondents 
wil be afforded the relief set fort in Par iv below. 

II. 

A. 

Respondents filed their motion pursuant to Rule 3.38(b) of the Federal Trade 
Commission's Rules of 
 Practice and Paragraphs 4 and 5 ofthe Scheduling Order. 
Respondents charge that Complait Counsel failed to timely produce certain third pary 
managed care organization claims data ("MCO claims data") received durng the course of 
Complaint Counsel's pre-Complaint investigation of 
 this case and that this failure to timely 
produce the MCO claims data has prejudiced Respondents' abilty to present their defense. 

In support of their motion, Respondents recite the following: 

Commission Rule 3.3 1 
 (b)(2) requires Complaint Counsel "within 5
days of receipt of a respondent's anwer to the complaint and without 
awaiting a discover request" to provide "(aJ copy of. . . all documents 
and electronically stored information. . . in the possession, custody or 



control of the Commission. . . that are relevant to the allegations of the 
Commission's complaint, to the proposed relief, or to the defenses of 
the respondent." 16 C.F.R. § 3.31(b)(2). 

Both Respondents filed their Answers to the Complaint on December 
12,2011. 

Five business days from December 12, 2011 is December 19, 2011. 

Pursuant to the scheduling order entered in the proceeding for a 
temporary restraining order and preliminar injunction, FTC v. OSF 
Healthcare System and Rockford Healthcare System, No. 3:11-cv

50344 (N.D. Il.) ("federal district court proceeding"), Complaint 
Counsel was required to "produce, for inspection and copying, all . . . 
documents and materials provided by . . . third parties during the 
investigation of 
 Defendants' affliations. . ." by December 5, 2011. 

Complaint Counsel had requested claims data from numerous MCOs in 
March 2011. 

Complaint Counel produced materials to Defendants in the federal 
distrct court proceeding on November 29, December 5, and December 
6,2011. 

Complaint Counsel produced materials in this proceeding on December 
19,201 I. In Complaint Counsel's December 19, 2011 letter to 
Respondents accompanying that document production, Complaint 
Counsel stated, "the enclosed materials, together with materials 
previously produced in connection with the Federal Distrct Court
 

matter, constitute Complaint Counsel's full and complete initial 
disclosures. pursuant to Federal Trade Commission Rule 3.31." 

Respondents reviewed Complaint Counsel's productions and found 
claims data from BlueCross BlueShield of 
 Ilinois ("BCBS-IL"), but 
did not locate claims data from Aetna, Cigna, Coventr, ECOH, 
Humana, or United. 

Respondents issued subpoenas in this administrative proceeding to 
cerain M COs requesting claims data on December 21, 2011. 

In response to those subpoenas, certain MCOs informed Respondents 
on January 6, 2012, that they had previously produced the requested 
claims data to Complaint Counsel iii response to Civil Investigative 
Demands issued by the FTC as par of their investigation. 

2 



Thereafter, Respondents reviewed the FTC productions again to tr to
 

locate the non-BCBS-IL MCO claims data. 

On January 31,2012, Respondents contacted Complaint Counsel to ask 
where Respondents could locate the MCO claims data within 
Complaint Counsel's prior productions. 

In resonse, on January 31, 2012, Complaint Counsel produced a hard 
1 

drive containing MCO claims data. 


Respondents assert that the six week delay from the date on which Complaint Counsel 
was obligated to produce the MCO claims data (December 19,2011) and the date on which 
Complaint Counsel did produce the MCO claims data (Januar 31,2012) has prejudiced 
Respondents' abilty to review and analyze the MCO claims data as par of 
 preparng their 
defense, especially given the expedited natue of 
 this proceeding. As a remedy, Respondents 
seek an Order precluding Complaint Counsel from introducing into evidence any opinions or 
testiony based upon analysis of any MCO claims data.
 

B. 

Complaint Counsel contends that because Respondents found claims data from BCBS
IL, but did not find claims data from other MCOs, and because Complaint Counsel's 
production also included previously issued Civil Investigative Demands ("CIDs") requesting 
similar data from other health plans operating in the Rockford-area, Respondents should have 
been aware, shortly after receiving Complaint Counsel's productions on November 29, 
December 5, and December 6,2011, that Complaint Counsel 
 likely possessed such data. In
 
addition, Complaint Counsel points out that Respondents acknowledged that certain MCOs
 
informed Respondents on Januar 6,2012, that they had produced claims data to the FTC. 
Lastly, Complaint Counsel states that Respondents did not contact Complaint Counsel 
regarding the MCO claims data until January 31,2012. When Respondents did contact 
Complaint Counsel about the MCO claims data, Complaint Counsel produced it on the same 
day. 

By letter dated Februar 15,2012, Complaint Counsel advised Respondents that 
Cornplaint Counsel had reviewed its records regarding Complaint Counsel's productions to 
Respondents and deterined that on November 29, 2011, Complaint Counsel had provided
 

Respondents with all claims data from BCBS-IL, Humana, ECOH, and inpatient claims data 
from United. Complaint Counsel's February 15, 2012 letter furter stated that it could not 
confirm whether it had previously provided claims data from Aetna, Cigna, and Coventr, and 
outpatient claims data from United. 

Complaint Counsel asserts that because the claims data at issue contains highy 
sensitive patient health information, it is subject to strict protocols at the FTC that prevent 

i Respondents fail to explain why, upon receiving confinnation on January 6, 2012 from two MCOs that those 

MCOs had, in fact, previously produced claim data to Complaint Counsel during the pre-hearing investigation, 
Respondents did not immediately contact Complaint Counsel to inquire about the missing data. 

3 



Complaint Counsel from accessing it directly. Complaint Counsel followed the established 
protocols and requested that all data be copied and produced as required, and Complaint 
Counsel believed in good faith that Respondents had timely received all of 
 the data. Thus, 
Complaint Counsel asserts, its failure to produce all claims data was entirely inadverent. 

Complaint Counsel acknowledges that the MCa clais data is relevant and, once 
analyzed using econometric techniques, may prove probative to central issues in this matter. 
Thus, Complaint Counsel urges that the relief 
 Respondents seek - the exclusion of all health 
plan claims data from the evidentiary record - is extraordinary. Complaint Counsel fuher 
argues that exclusion of 
 the MCO claims data would be a paricularlydrastic sanction in lîght 
of the fact that Complaint Counsel's failure to timely produce was inadverent, was cured as 
soon as it was brought to Complaint Counsel's attention, and could have be cured sooner if 
Respondents had brought the matter to Complaint Counsel's attention at the time Respondents 
were or should have been aware that Complaint Counsel's production likely was incomplete. 
Complaint Counsel urges an alterative remedy of allowing Resondents additional time to 
analyze the data. 

01. 

The MCO claims data is comprised of the actual claims that Rockford-area hospitals 
submitted to MCOs for 
 payment for services provided to their members along with the actal 
reimburements the MCOs paid for hospitals for those servces. MCO claims data is, 
therefore, relevant to the allegations of 
 the Commssion's complaint or to the defenses ofthc
 
Respondents and thus should have been produced to Respondents by December 19, 2011,
 
pursuant to Commission Rule 3.31(b)(2). 

Pursuant to Commission Rule 3.38, if a pary fails to comply with any discovery 
obligation, the aggreved par may file a motion requesting that the Administrative Law 
Judge take "action in regard thereto as is just, including but not limited to the following: . . . 
(rJule that the party may not introduce into evidence or otherwise rely, in support of any claim 
or defense, upon. . . the documents or other evidence, or upon any other improperly witheld 
or undisclosed materials. . .." 16 C.F.R. § 3.38(b)(4). 

Accepting the facts represented by each pary summarzed above as truej it would not 
be "just" to issue an order precluding Complaint Counsel from introducing into evidence any 
opinions or testimony based upon analysis of any MCa claims data. The error appears to 
have been inadvertent and Complaint Counsel produced the MCO claims data the same day 
Respondents called the error to Complaint Counsel's attention. Because Respondents had 
received from Complaint Counsel claims data from BCBS-IL and also received copies of 
Complaint Counsel's previously issued CIDs, by December 19, 2011, Respondents should 
have been aware that Complaint Counsel likely possessed other MCO claims data and had 
failed to produce such data. Cerainly, by January 6,2012, when Respondents were informed 
by two MCOs that those MCOs had previously produced claims data to Complaint Counsel, 
Respondents should have been aware that Complaint Counsel had such data, but failed to 
produce it. Respondents provide no credible explanation for why they made no inquiries to 
Complaint Counsel prior to Januar 31, 2012. 

4 



A sanction precluding Complaint Counsel from introducing into evidence any 
opinions based upon analysis of any MCO claims data - including an analysis of claims data 
from BCBS-IL, which Respondents did have on December 19, 2011 - is overly broad and 
uneasonable under these circumstances. However, in fairness, Respondents wil be allowed 
additional time to analyze the MCO claims data. Such relief is appropnately tailored to 
mitigate any prejudice from the delayed production of the MCO claims data at issue. 

Respondents contend that they have lost six weeks (from December 19,2011 to 
Janua 31, 2012) in a compressed pre-heanng discovery period, during which they and their 
expers could have analyzed the voluminous MCO claims data for potential incorporation into 
their defense. The time between the date on which Respondents should have received the 
MCa claims data (December 19, 2011) and the date on which Respondents' 
 expert reports are
 

due (March 9, 2012) is 81 days. Eighty-one days from Januar 31,2012 is April 
 23, 2012.
 
Tnal in this matter is set to begin on April 17, 2012, and may not be extended by the
 
Admnistrative Law Judge. 2 Thus, to allow Respondents' expert(s) an additional six weeks
 
that Respondents contend they lost to analyze the MCa claims data is not feasible.
 

Complaint Counsel has proposed that Respondents be provided with 71 days from 
January 31,2012 and that Respondents' expert, Dr. Noether, may submit an additional exper 
report by April11, 2012, presenting analyses using any MCO claims data, provided that 
Complaint Counsel would have an opportnity to depose Dr. Noether for up to two additional 
hours on the additional report. Complaint Counsel states that this proposal would give Dr. 
Noether as much time with the data as Complaint Counsel's economic expert, Dr. Cory 
Capps, wil have, and thus directly addresses the prejudice Respondents claim to have 
suffered. 

iv. 

Respondents have not proposed an alternative remedy to their request for an order 
precluding Complaint Counsel from introducing into evidence any 
 opinions or testimony on 
any MCO claims data. In order to ameliorate any prejudice to Respondents and to reasonably 
tailor the remedy to the asserted prejudice, it is hereby ORDERED that: 

Respondents' expert( s) shall have until April 11, 2012, to produce any 
supplemental reports(s) presenting analyses using MCO claims data; 

Complaint Counsel shall have an opportnity to depose Respondents' 
expert(s), limited to any supplemental report(s) and up to two hours in 
duration, to be scheduled at a time and location convenient for Respondents; 
and 

Complaint Counsel shall not have an opportnity to produce a report in 
rebuttal to Respondents' expert(sr supplemental report(s). 

2 Pursuant to Commission Rule 3.41 (b), the date for Uie evidentiary hearing set by the Commission may not be 

extended except upon order of the Commssion. 

5 



For the reasons set fort above, Respondents' request for an order precluding Complait 
Counsel from utilzing theMCO claims data at tral is DENIED. 

ORDERED: J:m ~ g
D. Michae Chat~ 
Chief Administrative Law Judge 

Date: March 2, 2012 

6 
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OrdecForm(OIl2005) Case: 3:11-cv-50344 Document #: 63 Filed: 12/01/11 Page 1 of 2 PagelD #:1398
 

United States District Court, Northern District of 
 Illnois 

Name of Assigned Judge Frederick J. Kapala Sitting Judge If Other
or Magistrate Judge P. Michael Mahoney

than Assigned Judge 

CASE NUMBER 11 C 50344 DATE 12/1/2011 

CASE Federal Trade Commssion vs. OSF Healthcare System, and Rockford Health System 
TITLE 

The parties' agreed motion for entry of a preliminar injunction hearng schedule (59) is granted. Discovery 
hearing set for January 3, 2012 at 1 :30 PM. 

Qw~ 
.( For further details see text below.) Notices mailed by Judicial staff. 

STATEMENT 

1. Beginning on November 29,2011, and ending no later than December 5, 2011, the Plaintiff 
 shall produce,
for inspection and copying, all investigational hearng transcripts of, and documents and materials provided 
by, third parties during the investigation of 
 Defendants' affiliation unless the third par has moved to 
prevent such disclosure by December 5,2011. 

2. On December 5, 2011, the Plaintiff and Defendants shall disclose the identity of any additional expert 
witness(es) and describe the topic(s) of 
 his or her testimony. 

3. On December 19, 2011, Defendants shall produce any additional affdavits or declarations from fact
 
witnesses employed by or otheiwise affliated with the Defendants.
 

4. On December 20, 2011, the Plaintiff and Defendants shall identify up to 5 potential fact witnesses per side
 
and each previously disclosed expert witness who may be called to testify at the evidentiar hearing on
 
Plaintiffs Motion for Preliminar Injunction.
 

5. On January 11, 2012, the Plaintiff and Defendants shall exchange any additional, supplemental, or rebuttal
 
affidavits or declarations from their previously disclosed expert witnesses.
 

6. Within 48 hours of 
 receipt, and in all cases by January 13, 2012, the Plaintiff and Defendants shall
 
exchange any additional affidavits or declarations from third-part fact witnesses.
 

7. On January 18,2012, the Plaintiff 
 and Defendants shall: (a) exchange the investigational hearng testimony
 
excerpts they intend to offer as evidence from those fact witnesses whose investigational hearngs the FTC
 
conducted durin the course of its investi ation; and b identi each document exhibit the intend to 

i ICS0344 Federal Trade Commission vs. OSF Healthcare System, and Rockford Health System 
Page i of 2
 



Case: 3:11-cv-50344 Document #: 63 Filed: 12/01/11 Page 2 of 2 PagelD #:1399
offer as evidence, including those the FTC obtained from third parties during the course of its investigation. 

8. Prior to the preliminar injunction hearing, the Plaintiff and the Defendants collectively shall each be
 

entitled to depose the other's expert witnesses and up to eight fact witnesses, including third parties. 
Depositions of expert witnesses shall be limited to seven hours. Depositions of third-par fact witnesses 
shall be limited to six hours. The part noticing a third-par fact witness deposition shall be entitled to four
 

hours of deposition time and the other part shall be entitled to two hours of deposition time. Plaintiff shall 
be entitled to five hours of deposition time when deposing any of 
 Defendant's employees who testified in an
investigational hearing. Plaintiff shall be entitled to six hours of deposition time when deposing any other 
witness employed by or otherwise affliated with Defendants. 

9. On January 20,2012, the Plaintiff 
 and Defendants shall identify the four witnesses from the preliminar
lists created pursuant to Paragraph 4 that each side wil present at the evidentiar hearing on Plaintiff's 
Motion for Preliminary Injunction. 

10. On Januar 24,2012, the paries shall exchange: (a) the excerpts they intend to offer as evidence from the 
transcripts of 
 the depositions of the expert and fact witnesses whose depositions were taken pursuant to 
Paragraph 8 of this Order; and (b) any counter-designations to the investigational hearing testimony excerpts 
that the other part identified pursuant to Paragraph 7(a).
 

11. On January 27, 2012, the paries shall exchange any counter-designations to the deposition excerpts that 
the other part identified pursuant to Paragraph 10(a).
 

12. Consistent with the Cour's November 23,2011 order: 
a. a three-day evidentiary hearing on Plaintiff's Motion for Preliminary Injunction shall commence at 
9 a.m. on February 1,2012, with a maximum of 


four witnesses for Plaintiff 
 and four witnesses for 
Defendants collectively; b. in lieu of opening statements, the parties shall fie supplemental pre-
hearing memoranda, not to exceed 15 pages in lengt, on January 27, 2012. 
c. in lieu of closing arguments, the parties shall file post-hearing briefs, not to exceed 20 pages, and 
proposed factual findings and conclusions oflaw on Februar 14,2012; and; 
d. the parties may fie responses to the post-trial briefs, not to exceed 15 pages in length, on February 
21,2012. 

Courtroom Deputy I LW 

IlC50344 Federal Trade Commission vs. OSF Healthcare System, and Rockford Health System 
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FEDERAL TRADE COMMISSiON. wt\~INGTON. D,C. ZO.180 

8~~au flt C;~itill~" 

"'tIr. IV Oi\llio
 

Teilphcinit: 202.34ß.3149 
i;mii¡¡~ jmCl11Ì",i'c.ga't 

December 5, 2011 

HAFFDlX 

Nicole L. Castle, Esq.
 

MCDemtort Wil &; Emery LLP 
600 13th Sfret, N.W. 
Washiiigron, DC 20n05 

RE: FTC v. OSF fl~idtricare Systeiq and ROCkford Hearth SYSfÐm. 
J~ 1I.i;.SOJ44 

Dear Nicole: 

Pleas find enclose three DVDs completing die Cominfs.~io!1 's obligatíons
 
pursuat to Pargraph J of the cQurt's December i. 20 I i. order. l'lease note that the
 
infoiition from BI"" C""BJ.. Sheld. ""'''' On the di,,, Jabl,. "Pr"'tf i."
 

i, ""d. J ",;i ."il you ib P""."oj for o"""'ing th.. ""to. Unde ib 'tipul.te
 

inte.in prtective or. .li ...ti.i, shoul be COÐ.ld_ ,on/idoâ" and ""te a, 
suçh. 

Ple ",li tno a, (202) 326-3149 Ot SIo"'i, Reyiolds ., (202) J2I.217 if YOU
 
helVe ary questions.
 

7~~/.,, ~j,./:1 #__'__'" ............
 

...._~ P. ~iol1soii
,/ .~"
.' ..;;.~a" 
CC: Stephanie Reynolds, Esq.
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UND STATES OF AMCA 
BEFORE TH FEDERA TRE COMMSION 

)
In the Matter of
 

) Docket No. 9349
 

)OSF Healtheare System 
)a corporation, and 
) 
)Rockford Heath System,
 
)a corporation.
 
) 
) 

RESPONDENTS' FIST REQUEST FOR DOCUTS TO COMPLAI COUNSEL 

Put to Subpar D of the Rules of Prtice for Adjudcative Prceedigs, 16 C.F.R.
 

§§ 3.31 - 3.39, Respondents aSF Healthcar System ("OSF') and Rockford Health Syst 

("RHS''), by thei unersigned counel, request tht the Federal Trae Commssion, in 

compliance with the defitions and inctions set fort below, prouce the docuents
 

described herein with twenty-one days of servce of ths request for inction and copyig. 

DEFINONS 

1. "Communcation" mean any trssion or exchange of inonntion of any 

kid between individus or companes in any maer, wheter verbal, wrtten, electroni~, or 

otherwse, and whether dict or thugh an intermediar.
 

2. "Compute fies" includes, but is not lited to, inormtion stored in or 

accessible though, compute or other inormation retreval systms. Thus, you should prouce 

docwnents tht exist in mahie-readable form. includig docwnents stred in persona 

compute. portble computers. work stations. micompute, maies, seers. arhive 

disk and tapes. and other forms of offine storage. wheter on or off company premises. 

3. "Docwnent" or "docwnents" mean all materials and electronicay stored 

inormation, excluding invoices and bils ofladng, that ar subject to discovery under Subpar D
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of the Federal Trade Commsions' Rules of Prtice for Adjudicative Procedgs, 16 C.F.R 

§§ 3.31 - 3.39, and al non-identica copies of 
 those mates and electnically stred
 

inormation, and identica copies of those matals and electonicaly stored inormon th
 

were sent frm, deliverd to. or mataed by. diferet person(s). 

4. "DOJ" mean the U.S. Deparent of Jusce, any division or section included 

with it, and any employees, agents or attorneys actig on its bef.
 

S. "Relag to" mean in whole or in par constutig, contag, concerng, 

discussing, describing, anyzig. identifyg, stti, evaluatig, recommendig, settg fort or
 

supportg. 

6. "Relevant Traacion" mea the tracon purt to which Rokford
 

Memorial Hospita, Visitig Nures Association, Rockford Health Physician. and asciate 

RHS entities wi be inteted into OSF Heathca Systm. 

7. "You" or "your" refers to the Federal Trae Commssion and any employees,
 

agents or attrneys actig on its beha. 

8. The use of 
 the singuar shl be deeed to include the plur and vice versa. The 

term "and" and "of' sha have both conjunctive and disjunctive meanngs. The terms "eah," 

"any," and "all" mea "eah and every." The pas tens form shl be constred to include the 

prsent tens, and vice versa, whenever such a dua constrction wil serve to brig with th
 

scope of any of 
 these requests any documents or inormtion tht would otherwse not be withn 

their scope.
 

- 2
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INSTRUCTIONS 

i. The document requests ar intended to cover all documents in your possession,
 

cusdy or contrl, regaress of where they ar locat or who may actuy have physica 

possession of them. 

2. Documents and thgs shall be produced as they are kept in the ord cour of 

business. Documents produced, regaress offormat or form an regaress of 
 wheter 

submitt in had copy or electronic formt, shall be produced in complet form, un-redacd 

unes privieged, and, in the order in which they appea in your fies, or, if received from thd 

pares, in the order in which they appeard when you recived them. Documents shl not be 

shufed or rearged. Al documents shl identi the fies frm whch they ar beg 

produce, be produced in color where necess to inerret the docuent, and marked on each 

page with coiprate identication and conscutive doument contrl numbers. 

3. Documents shl be accompaned by an afdavit ofan individua competet 
 to 

testfy tht any copies are tre, correct and complete copies of the origi documents. 

4. Douments shl be accompaned by an index th identies: (i) the nae of each 

person frm whom resnsive documents are submittd; and (ii) the correspondig conscutve 

document control number(s) usd to identify tht person's documents, and if submitt in paper 

form the box numbe contag such documents. If the index exist as a computr fie(s), 

provide the index both as a prite har copy and in machie-reaable form (provided tht 

Respondents' represetaves determe prior to submission that th maclue-readable form is in 

a format that allows Respondents to us the compute files). 

- 3
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5. These reques sh be deeed to be contiuig and to requi supplementation 

puruat to the Federa Trae Commssion's Rules of 
 Prtice for Adjudcatve Procengs, 

16 C.F.R. § 3.31(e). 

6. Documents stre in electronic or had copy formt sh be submitted in the 

followi elecnic format provided th such copies are tre, corrt, and complete copies of 

the origin documents:
 

(a) Submit Microsoft Access, Excel, and PowerPoint in native forat with
 

extacd text an metata 

(b) Submit all other documents in imae formt with extcted text and
 

metata; an 

(c) Submit al had copy documents in ime formt accompaed by OCR.
 

7. For eah document submitted in eleconic formt include the followig metata
 

fields and inormtion: 

(a) For loose documents stred in electronic format other th email:
 

begig Bates or document identication number, endig Bate or document identification 

numbe, page count, cusodan creation date and tie, modication date and tie, las accessed 

date and tie, siz, location or file path nae, and MD5 or SHA Has value; 

(b) For emails: begig Bates or document identification number, endig
 

Bates or docent identication number, page count, custodian, to, from, CC, BCC, subject,
 

date and tie sent, Outlook Messge ID (if applicable), child records (the beginning Bates or 

document identificaton number of attchments delited by a senicolon);
 

(c) For emal attchments: beging Bates or document identification 

number, ending Bates or document identification number, page count, cusodian, creation dat 

-4 
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and tie, modfication date and tie, las accessed date and tie, siz, location, 
 or pat file 

nae, paent record (begin Bates or document identication numbe of parnt email), and
 

MD5 or SHA Hash value; and 

(d) For ha copy docuents: beging Bates or document identicaon
 

numbe, endig Bates or document identification numbe, page count, and cusdian. 

8. Submit electrnic files and imes as follows:
 

productions over 10 gigabyts, use IDE or EIDE had di drves,
 

formatted in Microsoft Windows-cmpatble, uncompressed data in USB 2.0 extern
 

(a) For 


enclosues; 

productions under 10 gigabyts, CD-R, CD-ROM and DVD-ROM for(b) For 


Winows-compatible persona compute and USB 2.0 Flas Drves are also acceptale strae 

formts; and
 

(c) All documents produced in electronic format shl be sced for and free
 

of vis. 
9. If 
 you withold from production any document respnsive to these reque 

based on a clai of priviege, identi: (1) the tye of document (letter, memo, e-mail, etc.);
 

(2) the document's authrs or creators; (3) the document's addrss and recipients; (4) the 

document's genera subject matter; (5) all persns to whom the document or any porton of 
 it ha 

already been revealed; (6) the sour of 
 the document; (7) the date of 
 th document; and (8) the 

basis for witholdig the document. 

i O. If you have reason to believe that documents resonsive to a parcular request
 

once exed but no longer exist for reasns other th the ordin coure of businss or the
 

implementation of your document retention policy, stte the cirumtaces under which they 

- 5
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wee lost or destoyed, descrbe the docwnents to the fulest extt possible, st the reuests)
 

to which thy are respnsive, an identi pens havig knwledge of 
 the content of suh 

documents. 

I I. Unless otherwse indicated, you are not requid to produce docwnents tht you
 

aly provided in respnse to the discover request issued in the relate case before 
 the 

Nortern Distrct of nIinois, Federal Trade Commission v. OSF Healthcare System and Rocliord
 

Health System, Cas No. 3:ll-cv-S0344.
 

12. Documents should be retued consistnt with the inctions above by 5:00 pm
 

Eas Stadad Time on the twenty-fi day followig the date of 
 ths request to Carla A. R.
 

Bie, counl for Respndent Rockford Health Systm, McDerott Wil & Emery, LLP, 600
 

13th Street, NW, Washigtn, DC 20005.
 

DOCUMNT REOUESTS
 

I. All docwnents received durg your investgaton of 
 the Relevat Tranaction tht
 

you have not previously produced to Respondents' counl.
 

2. All docwnents relatg to your communcations with thrd pares as par of 
 your 

investgation of 
 the Relevant Traon, including corresondence, intervew notes, 

negotiatons regardig th production of documents in resns to any Civil Investgative 

Demad or Subponea Duces Tecum, or factu proofer or declarations, includi draf proffer
 

or declarations not filed or submitted to the Respndent, or proffers or declaratons expresig 

support for the Relevant Tration. 

3. All docwnents tht you provided to your testfying or consultig exper tht you
 

have not previously produced to counel for Respondent, includig data notes, stdies or
 

anyses. 

- 6. 
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4. All documents received from the DOJ relati to the DOJ's investgaton of 
 the 

propose acqusition of Swedenca Health System Corpration by OSF Healthcae
 

Syst. 
5. Al documents relatig to your communcaons with the State ofllois Attrney
 

Geneal's offce and with the Illois Heath Facilties and Servces Revew Boar relatg to the 

Relevant Traon. 

6. Al documents identied in your resnses to Respndents' Fir Set of
 

Inteigatnes to Complait Counl. 

Dated: Deceber 21, 2011
 Respectfy submied,


~.&mÆãV. 
Wilam P. Schuman 
Amy 1. Carlet 
McDermott Wil & Emery LLP 
227 Wes Monre Stret 
Chcago, IL 60606 
Telephone: (312) 372-2000 
Facsime: (312) 984-7700
 

dmar@mwe.com 
wschuman@mwe.com 
acarlett@mwe.com 

Jeffey W. Brenn 
Carla A. R. Hine 
Nicole L. Case 
Ral V. Lewis
 
Danel G. Powers
 

James B. Camden 
Shaun A. Bares 
McDerott Wil & Emer LLP 
600 13th Stret N.W. 
Wasgton, D.C. 20005-3096
 

Telephone: (202) 756-8000 
Face: (202) 756-8087
 
jbrenn@mwe.com 
chie@mwe.com 
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ncase@we.com 
rlewis@mwe.com 
dgpowers@mwe.com 
jcamden@mwe.com 
sabames@mwe.com 

Attorneys/or Respondnt Rocliord Health 
System 

Alan I. Greene 
Mattew J. O'Har 
Krsti M. Kurzews 
Hiw & Culberon LLP 
222 N. LaSale Stret Suite 300
 

Chicago, IL 60601 
Telephone: (312) 704-3000 
Facime: (312) 7043001
 

ageee@binshawlaw.com
mobahawlaw.com 
kkzewski@hwlaw.com 

Michal Iasparo 
Hihaw & Cubeon LLP
 
100 Park Avenue 
Rockford, IL 
Telephone: (815) 490-4945 
Facsimle: (815) 490-901
mîasar@hawlaw.com 

Attorneys for Respondent OSF Healthcare 

System 
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CERTIFCATE OF SERVICE
 

I hereby cert tht on ths 21st day of 

Decebe, 2011, a tre and corrct copy of 
 Respondents' 

First Request for Documents to Complait Counel wa served on the followig counel via 

electrnic mai: 

Matew J. Reily 
Jeffy H. Perr
 

Kenn W. Field 
Jeremy P. Monison
 
Richa A. Feinin
 
Norm A. Arong, Jr.
 
Willard K. Tom
 

Feder Tra Commssion
 
600 Penylvana Ave., N.W. 
Wasgton, D.C. 20580
 

mreily@ftc.gov 
jperr@fc.gov
kfeld@fc.gov 
jmorrson@fc.gov 
rfeinein@fc.gov
narstng@ftc.gov 
wtom@fc.gov 

Attorneys for Plainti Federal Trade Commission 

Dated: December 21,2011 ~l/j/
~haun A. Bares 
Counsellor Dejèndnt 
Rocliord Health System 
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UND STATE OF AMRICA 
FEDERA TRE COMMSION 

OFFICE OF ADMIISTRTI LAW JUGES 

)In the Matter of 
) 
)

OSF Heathcare Sysem, 
)

a corporation, and 
) DOCICT NO. 9349 
)

Rockford Health System, 
)

a corpration, )
Respondents. ) 

) 

ORDER ON RESPONDENTS' MOTION TO COMPEL DOCUNTS 
REQUESTED FROM UNTEDHEALm GROUP AN 

TO ENFORCE SUBPOENA AD TESTIFlCAUM 

I. 
I 

., 

Respondents OSF Heathca System and Rockford Heath Systems 
("Resndents") fied a Motion to Compel UnitedHeath Group to Produce Documents
 
Reqested by Subpoena Duces Tecum and to Enforce Subpoena Ad Testifcandum 

("Motion") on Februar 6, 2012. Thd pa Unitedeath Grup, mc. ("United'Î 
submitted an Opposition on Februar 1 3, 2012. For the rens set fort below,
 

Respondents' Motion to Compel is DENIED IN PART and GRAED IN PART. 

IL 

Respondents state that they sered a subpoena on Unite reuestig cern
 

docuents for the penod from Januar 1, 2007 to present, to be produced for insecon 
on Jan 10, 2012. Respndents asser that the followig five Subpoena requests are at 
issue: (1) Subena Request No.7, wluch seeks member smeys, stuies, or analyses; (2) 
Subpoena Reques No. 12, which seeks communications beteen physician netork
 

peronnel and saes peonnel regadig health plan management; (3) Subpoen Request
 

No. is, which see documents relatig to competition betwee heath plan; (4)
 

Subpoena Reques No. 18, which seeks docents relating to Unite's negotiations with 
prvider of general acte care inpatient hospita servces in the Rocord ar; and (5) 
Subpoena Reques No. 19, which see docuents relatig to prcig models that
 

compare rates for hospitas serce. 

In addition, Resondents state that they sered a subpoena ad testificandum for 
the deposition of 
 United's Vice Regional President for Network Management, Ms. 



Michelle Lobe, on Januar 23,2012. Resndents fuer recte the negotiations it 
engaged in with United and attched a Cercate of Conferce. as required by
 

Commssion Rule 3.22(g). 

United argues that the requests are overly broad. and that United has aleady 
expended signficant time and resures locating. gatherg, and prducing rensve 
docients. United fuer argues tht Ms. Lobe has already been deposed twce and
 

provided live tetiony durg a prelimiar injuncton hearng and thus should not be
 

compelled to provide additional deposition tesony. 

in. 

With resec to Request Numbers 7 and 15. United assert that United has 
conducted a resonable seach and has not located any docuents responsive to these 
reques. Respondents' Motion does not provide a basis for not accetig United's 
representation with resect to Request Nwnbers 7 and 15. Therefore, Resondents' 
Motion is DENilD as to Request Number 7 and 15. 

With resect to Request Number 12, United aser that the request is overly 
broad and that Respondents have not advanced a specfic arguent showing why the 
reqested documents are relevant. United states, as an example, that the request for 
communcations relating to ''proposed or desired changes to the provider network" will 
likely encompass communications that have nothg to do wiUi Uie issues raised in this 
action and that communcations relatig to member or employer feeback would more 
than likely require United to seach for custoer complaints about issues relating to the 
timeliness of processing heath claims. 

In agency actions, "(sJome burden on subpoenaed pares is to be expeced and is 
necesar in fwerance of 
 the agency's. 
 legitimate inqury and the public interest." In re 
Polyre, 2009 FTC LEXIS 4li at *10 (Jan 15,2009); Federal Trade Commision v. 
Dresser Indus., 1977 U.S. Dist LEXS 16178, at *13 (D.D.C. 1977). "The buren of 
showing that the request is WUeasonable is on the subpoenae pary." In re Polyore,
 

2009 FTC LEXIS 41, at *10 (Jan. 15,2009); FTCv. Dresser Indus., 1977 U.S. Dist. 
LEXIS 16178, at *13 (D.D.C. 1977). "Furer, that burden is not eaily met where, as 
here. the agency inquiry is purt to a lawfl puse and the requested docents are 
relevant to that purose." Id. (enorcing subpoena sered on non-pary by the 
repondent). See In re Kaiser Alum. & Cher. Corp., 1976 FTC LEXIS 68, at *19-20 
(Nov. 12, 1976) ("Even where a subpoenaed thd par adequately demonsttes that
 
compliance with a subpoena will impose a substatial degree of 
 buren inconvenence,
 
and cost, tht wi not excue producig inonnation that apears generaly relevant to the 
issues in the proceeing."). 

However, subpoena requests that seek docuents "concenng" or "relatig to"
 

have been found to lack the reasonable paricularty requied by Commssion Rule 
3.34(b) (a subpoena duces tecum "shall specify with reasonable parcuarty the materal
 

to be produced''). E.g., In re North Texas Speialty Physicians, 2004 FTC LEXIS 19, 

2 



*12 (Feb. 4, 2004) Qimititig request seeking "(a)l1 interal and exteal corresndence, 
memorada, an messages conceg or relating to" the respondent). Consumer 
complaits about the timeliness of processing heath claims ar not relevant to the issues 
in ths cae. 

Accrdigly, Resondents' motion to compel docuents resnsive to Reques
 

Number 12 is GRAED IN PART. Reqest Number 12 is hereby narowed as follows: 

12. Docuents describing or reflectig any communcations betee individuas 
respnsible for mang your hospita and physician networks and individuas in 
your sales grup regarg your health plan networks in the Relevant Area
 

includg but not limted to discussions of employer feedback, maretabilty or 
quaty of the network, proposed or desir changes to the provider network, and
 

product pricing, but excluding conuuncations, not otherse rensive to this 
Subpoena, that descrbe or reflec consumer complaints about the timeliness of 
proceing health clai.
 

With respec to Request Number 18, United asser that the request is overly 
broad and imposes a substantial burden. In addition, Unite asser tht to comply with 
Reqest Number 18, as wrtten would requie United to search and pruce docuents 
tht Respndents aleady have in their possession. United fuer asser tht it has
 

alady produce its contracts with Resondents and tht Respondents have failed to
 
show.why Unite should be required to seach for and produce conuuncations relating
 
to its contract negotiations with hospitas in the Rockford ara. 

Discover sha be limited if Administrve Law Judge deternes tht the 
discover sought is uneasonably cumulative or duplicative, or is obtanable from some 
other source that is more convenient, less burensome, or less expensive. 16 C.F.R. 
§ 3.31(c)(2)(i). To the extent that Reque 
 Number 18 seeks docuents tht Respondents
 
aleay possess, the Motion is DENID. However, docuents consistng of 
 United's 
communicatons in its contract negotiations with hospitas in the Rockford area are 
relevant and a request for such docuents is not overly broad. 

Accrdingly, Respondents' motion to compel documents responsive to Request 
Number 18 is GRAED IN PART. Request Number 18 is hereby 
 narowed as follows: 

18. Docuents describin or reflecng your negotiations with providers of 
 the 
Relevant Serce in the Relevant Area frm Januar 1, 2005 to the present, 
includng but not limited to contract proposals, drft, and conuuncations 
betwee you and providers of Relevant Serces in the Relevant Area; docuents 
identifyng key or ''must-have'' hospitas, outpatient facilities, or prmar care 
physicians in the Relevant Ar; docuents analyzng the geographic coverage of 
provider; documents, information, an data relied upon durg contract 
negotiations (such as quaity measures, member utilzation patter, and employer 
or member feedback regarding your provider netork or product offerngs);
 

docuents relied upon to deterine whether proposed reimburement rates are
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comparable to those you pay to other providers of 
 Relevant Servces in the 
Relevant Area; documents reflecing whether to include or exclude any hospita 
or hospita syst, or physician or physician organzation in your provider
 

netork, communications regarding any provider's desire to exclude any other 
provider from a health plan; and copies of the fial provider contracts, includig 
any amendments or modfications, for Relevant Serces in the Relevant Area. 

With ret to Request Number 19, United asser that the reques seeks
 

docuents beyond the Relevant Area and is not limited to a specific tie period. United 
fuer asser that because it ha produced its contrcts and Respondents know the tens
 

of its contrcts with other inurance companies and payors, Respondents have the
 
inormation they seek in this request.
 

Absent a showing of the relevance of information perng to the geographic 
area alleged in the Complaint or assered in the Answer, a docuent request sered on a 
thrd pary will be limited to the relevant geographic area. In re North Texas Specialty
 
Physicians, 2004 FTC LEXlS 19, *13 (Feb. 4, 2004). Unless a more limited tie has
 
alreay been agreed to by Respondents, the specific tie perod shall be limited to the
 
perod requested in Subpoena Insction Number 6, Janua 1, 2007 to present.
 

Docuents generaed by United in their ordiar comse of business in which 
United compares the rates that United is charged by Respondents to the rates United is 
charged by SwedishAerca are hig1y relevant to ths proceing and may be more 
dispositive than a document generated by Respondents' counelor expert creating such 
comparsons frm tle docuents reeived in litigation. 

Accordingly, Respondents' motion to compel docuents responsive to Request
 

Number 19 is GRANTD IN PART. Request Number 19 is hereby narowed as follows: 

19. Docuents describing or reflecting pricing models tht compare the rates of 
the Relevant Hospitas for Relevt Serces and outpatient serces to any 
.hospital or provider in the Relevant Area including documents that you use to 
detere how actu or proposed contrct with the Relevant Hospitas compar 
to each other and how tlose contract compare to contrts they have with other
insuce carer. 

IV. 

Respondets also seek to enforce the subpena ad testifcandum for the deposition 
of Unite's Vice Regional President for Network Mangement, Ms. Michelle Lobe. 
Respondents state that Ms. Lobe testified on Janua 10, 2012 in response to a subpoen 
to testify in the Norter Distct ofllois proceeing, Federal Trade Commission v. 
OSF Healthcare System and Rockford Health System (Case No i 1 -cv-S0344) (''related 
federal proceeg") ("Januar 10,2012 depsition"). Respondents fuer state tht
 

since Ms. Lobe's testimony, United bas produc additional docuents responsive to 
Resondents' subpoena requests on Janua 19,2012, Janua 20,2012, and Febru 3,
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2012. Respondents then asser that they intendtò 'á~ose.Ms. 'Lòbd.o~~ocuents 
the Januar 10,2012 testimony.; .1 ; '. i "l ' ,prduce aft 
 '" ,,' \; .'. ..' 

United asser that Ms. Lobe has a1eayproVidediè~tim~~y on the followig 
thee instances: (1) on September 27, 2011, in an investigational hearg ronducted by 
Complaint Counsel in connection with the FTC's investigation into the proposed merger; 
(2) at the Januar 10, 2012 depsition; and (3) on Febrar 1,2012, by 
 providing 
testiony at the prelimina injuncton. United assert that Respondents mae the choice 
to depose Ms. Lobe on Janua 10,2012, and should not be entitled to another 
deposition. 

Although Respondents depsed Ms. Lobe on Janua 10, 2012 in the related 
feder proceng, in advance of 
 her testimony at the preli injuncton in that
 
matter, Respondents have since received additional docuents in tls proceeding on
 

which they wish to question Ms. Lobe. Thus, Respondents have provided a suffcient 
. reon to tae a depsition of 
 Ms. Lobe in this matter. However, such deposition is 
allowed only on the limite basis of questionig Ms. Lobe about docuents produce 
af Januar 10, 2012. Accrdigly, in tls respec Respondents' Motion is
GRAED. . 

v. 

The close of discover in this case is Februar 17, 2012. That dealine is herby 
extended to Februry 23, 2012 for the limited purpose of alowing United to prodce 
docuents and to Februar 27,2012 for the limted purose of allowig Unite to tae
 

the deposition of Ms. Lobe as required by ths order. 

ORDERED: "J)M~
D.Michaè êñ
 
Chief Admstrtive Law Judge
 

Date: Februar 14, 2012
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