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COMPLAINT COUNSEL'S OPPOSITION 
TO BASIC RESEARCH~S MOTION TO COMPEL PROPER PRIVILEGE LOG 

Complaint Counsel opposes Respondent Basic Research's Motion To Compel Proper 

Privilege Log that seeks to compel Complaint Counsel to "provide a privilege log with [sic] 

complies with the requirements of 16 C.F.R. $ 3.38A." Mot. at 1. As set forth below, 

Respondent's Motion is without merit. First, the Privilege Log gives Respondents sufficient 

information about the documents so that Respondents have a full opportunity to assess privilege 

claims by categorizing the documents with a descriptive label clearly designating the types of 

documents. See Attachment A hereto. These categories demonstrate that the documents are 

protected by either the deliberative process privilege, the work product privilege, the law 

enforcement files privilege and the confidential informant privilege. Second, Respondent's 

Motion is an unnecessary and overly burdensome attempt to have Complaint Counsel engage in 

an enormous effort to catalog each and every document that otherwise falls within long 



recognized privileges. Moreover, Respondent asks this Court to order Complaint Counsel to do 

what Respondents have thus far declined to do - provide a document by document list of those 

documents falling within the scope of attorney work product. Respondent should not be allowed 

to compel Complaint Counsel to do what Respondents themselves have failed to do. 

BACKGROUND 

Respondents have filed voluminous discovery, malung far reachmg requests, that, for 

example, seek information about everything from every weight loss case ever filed to all expert 

reports and appellate briefs that the FTC has filed in any part 3 and 13(b) proceeding. See, e.g., 

Basic Research's Second Set of Requests For Production, nos. 3 ,6  & 8 ("3. All documents 

relating to submissions by the Federal Trade Commission in all prior weight loss cases."; "6. All 

expert reports that the Federal Trade Commission has filed in other part three proceedings or 

proceedings under Section 13@) of the FTC Act."; and "8. All appellate briefs filed by the 

Federal Trade Commission in other part 3 proceedings or proceedings under Section 13(b) of the 

FTC Act.") (Sept. 9,2004). 

On October 6,2004, Respondents7 counsel, Jeffrey D. Feldman, sent a letter attaching 

Basic Research's and Ban's Privilege Log. Attachment B hereto. Respondents' counsel's letter 

stated that he has "yet to review the listed documents," and that the log was being provided "with 

the express understanding that some of the documents on the log may not be privileged or 

privileged for reasons other than those asserted." Attachment B, Ltr. at 1 (Oct. 6,2004). 

Although Basic Research's counsel has repeatedly represented that he will revise their log and 

supplement their document production with the documents that were not privileged, to date we 

have not received either a revised log or additional documents. None of the other seven 



Respondents has provided a privilege log, despite our repeated requests. 

By letter dated October 15,2004, Complaint Counsel stated our concerns with the nature 

and scope of Respondents' Privilege Log. Attachment C hereto. Complaint Counsel's letter 

stated that Respondents' Privilege Log appeared to be ".draft" (attachment C at 1-2)' used bare 

assertions to invoke attorney client and work product privileges (attachment C at 2), and 

requested that Respondents identify "the specific subject matters of the withheld documents" 

(attachment C at 3). Complaint Counsel further noted that Respondents' Privilege Log did not 

"distinguish authors from recipients." Attachment C at 3. Complaint Counsel also attached a 

copy of our Privilege Log to t h s  October 15,2004, letter, in accordance with the objections 

provided in its responses to the requests for production of documents. See Attachment C at 1; 

Attachment A. Complaint Counsel's Privilege Log includes, for each category of documents, the 

following headings: "Author, Recipient; Description, and Privilege(s)." Attachment A at 3. The 

Log further identifies by name, position, and address, all staff and management who may have 

possession, custody or control of documents that may be responsive to the document requests. 

See Attachment A at 1-2. 

Respondents' raised objections to Complaint Counsel's Privilege Log during the course 

of several telephone conversations. Complaint Counsel offered to try and resolve Respondents' 

concerns by offering to provide document by document information for those documents that 

Complaint Counsel has that were either received from or sent to third parties, however, 

Respondents rejected Complaint Counsel's attempts to compromise.' Respondents stated that 

1 Contrary to Respondent's assertion (Mot. at 6), the parties did not reach any 
agreement to provide further information. Although Complaint Counsel, Laureen Kapin and 
Robin Richardson, attempted to resolve this confhct by offering to provide document by 



they would not accept anything less that a document by document index for each and every 

document contained on the Privilege Log. Respondents filed the instant Motion on November 

18,2004.' 

ARGUMENT 

I. Complaint Counsel's Privilege Log Provides Sufficient Information And Identifying 
Privileged Documents By Categories Is Justified Under The Applicable Rules and 
Legal Standards. 

A. The Rules Applicable to Asserting A Claim of Privilege. 

The RULES OF PRACTICE limit discovery to information "reasonably expected to yield 

infomation relevant to the allegations of the complaint, the proposed relief, or to the defenses of 

any respondent." RUB 3.31(c)(l); FTC v. Anderson 631 F.2d 741,745 @. C. Cir. 1979). With 

respect to claims of privilege, the RULES provide: 

Any person withholding material responsive to . . . written interrogatories 
requested pmsuant to 5 3.35, a request for production or access pursuant to 3 3.37, 
or any other request for the production of materials under this part, shall assert a 
claim of privilege or any similar claim not later than the date set for production of 
the material. Such person shall, if so directed in the subpoena or other 

P*. 

,. request for production, submit, together with such claim, a schedule of the 
items withheld which states individually as to each such item the type, title, 
specific subject matter, and date of the item; the names, addresses, positions, 

document information for those documents that Complaint Counsel has that were either received 
from or sent to third parties, Counsel for Respondent Daniel B. Mowrey, Ronald F. Price, 
expressly declined to reach any settlement of this issue. Indeed, Complaint Counsel asked 
whether the parties could reach any compromise short of providing information about each and 
every document on the Privilege Log. Mr. Price stated that Respondents would not agree to any 
compromise short of providing the requested information about each and every document listed 
by category in the Privilege Log. Shortly thereafter, Respondent Basic Research filed t h s  
Motion. 

2 Respondent filed and served this motion after the close of business on Friday, 
November 15,2004. By email dated Monday November 18,2004, Complaint Counsel informed 
Respondents that the filing would be treated as sewed on Monday, November 18. 



and organizations of all authors and recipients of the item; and the specific 
grounds for claiming that the item is privileged. 

Rule 3.38A(a) (emphasis supplied). "Complaint counsel must comply with Rule 3.38A, by 

providing information sufficient to identify each item responsive . . . in a manner that, without 

revealing information itself privileged, will enable other parties to assess the applicability of the 

privilege." R.J. Reynolds Tobacco Co., No. 9285, 1998 FTC L;EXIS 179, "2 (Sept. 24, 1998). 

The Administrative Law Judge "retains the discretion to ease the requirements for privilege logs 

if a literal application of the rule would be unduly burdensome or if the Administrative Law 

Judge's experience indicates that a description of a category of items (e.g., staff memos to the 

Commission recommending issuance of a complaint) is sufficient." R. J. Reynolds Tobacco Co., 

"2-3 (citing Rule 3.42(c)). The Administrative Law Judge may limit discovery to preserve 

privileges. 16 C.F.R. 3.31(~)(2). 

A party may file a motion "for an order compelhng disclosure or discovery," pursuant to 

RULE 3.38(a). The party making the objection has the burden of showing that the objection is 

justified. RULE 3.38(a)(l). 

B. The Privilene Lon Sufficientlv Describes the Applicable Privile~es. - 

Respondent recognizes that Complaint Counsel has provided a privilege log with 

descriptive categories. See Mot. at 2. Respondent argues that the Privilege Log "does not 

specifically identify any of the documents withheld under claim of privilege, does not identify 

any of the authors or recipients of the withheld documents (including persons outside the FTC), 

and does not identify the dates on which the withheld documents were created." Mot. at 2. 

Respondents' arguments are without merit. 



First, Complaint Counsel's Privilege Log sufficiently identifies the type of documents 

withheld under claim of privilege by using a descriptive category, describing the nature of the 

documents covered and citing the applicable privilege. For example, the following is an excerpt 

of the first several items of the Privilege Log: 

I and I about calcium and weight loss from 

BCP Staff 

BCP Staff 

1 I confidential study in another active 

BCP Staff 
and 
Management 

BCP Staff 

Management 

I I investigation. 

Memos re: discussions with expert 
about calcium and weight loss from 
February 2003 - March 2004 and 
Expert's draft/proprietary 
confidential study in another active 
investigation. 

Email re: discussions with expert 

February 2003 - ~ a r c h 2 0 0 4  and 
Expert's draft/proprietary 

- 

highlights and handwritten 
annotations showing mental 
impressions 

Management BCP 1 -  
BCP 
Management 

Attorney legal research includes 
selected pages of Rand Report with 

BCP Staff 
and NIH 
Staff 

Work Product 
Deliberative 
Process 

I 
I - 

BCP Staff 
and 
Management 
and NJH Staff 

Work Product 
Deliberative 
Process 

Attorney research memorandum 
describing or analyzing dietary 
supplement and weight loss cases 
by ingredients 

Notes re: non-testifying expert re: 
Livieri study. 

Work Product 
Deliberative 
Process 

Work Product 
Deliberative 
Process 

Work Product 
Deliberative 
Process 
Law 
Enforcement 
Evidentiary Priv. 

dtachrnent A at 3. Ths  excerpt demonstrates that the Privilege Log clearly identifies the subject 

matter with sufficient clarity, describing with specificity the subject matter of the covered 



documents. Respondent's bald assertion that the Privilege Log contains only "broad categories 

of documents," (see Mot. at 2), is thus simply w;ong. A review of Complaint Counsel's 

Privilege Log shows that the categories include specific details about the documents included, 

such as: (a) the involvement of non-testifying experts; (b) the names of referenced studies; and 

(c) content descriptions of e-mails. See Privilege Log excerpts supra at 6; see, also, Attachment 

A. Complaint Counsel's meaty descriptions stand in contrast to the one and two word labels that 

Respondents used in its Privilege Log. See, Attachment B. 

Second, Complaint Counsel's Privilege Log clearly identifies the staff and management 

at the Bureau of Consumer Protection, detailing each person's position, as well as similarly 

identifying the staff and management at the Bureau of Economics. See Attachment A at 1-2. 

The Privilege Log identifies by name each of the attorneys and non-attorneys. Id. This 

identification is provided as an overarching definition to the Privilege Log, because of the way 

that Bureau engages in the decision-making process: This process entails numerous pre- 

decisional discussions of the relevantlegal issues and arguments. See, e.g., Attachment A at 4 

(Nos. 11-14, 16). Documents are exchanged between various staff as part of the administrative 

process to sift through, analyze and evaluate issues prior to reaching a decision. Like many other 

enforcement actions, this case involved Complaint Counsel's investigation, deliberations among 

staff and the Commission regarding investigational and enforcement related decisions, 

consultations with staff and non-testifying experts regarding the nature of the substantiation and 

advertising issues, and various attorney research and strategy &scussions. Complaint Counsel 

has been involved with deliberations with other staff, as well as other offices at the Bureau of 

Consumer Protection and the Commission in reaching the determination to issue a Complaint. 



In addition, the Privilege Log expressly provides the names, addresses, positions and 

organizations of all involved authors and recipients. See Attachment A at 1-2. Respondent's 

protestations aside, these descriptions clearly demonstrate that these documents are protected by 

privilege. For example, the documents contained in the category specifying "[a]ttorney notes and 

memoranda in preparation for briefing, litigation, and preparation for filing complaint," 

(attachment A at 4, no. 10) and the category specifying "internal memoranda regarding scope of 

the complaint allegations," (attachment A at 6, no. 38) are entitled to protection by the 

deliberative process privilege and constitute work product. As such, no need exists for 

Complaint Counsel to provide additional information about these documents. R. J. Reynolds 

Tobacco Co., No. 9285,1998 FTC LEXIS 179, *3 & Appendix. 

The ruling in R. J. Reynolds Tobacco is consistent with a long line of cases in which 

Administrative Law Judges and the Commission have rejected Respondents' demands for an 

overly detailed document by document index more specific than that which we have provided 

~espondents.~ For example, in In re Great Atlantic & Pacific Tea Co., 82 F.T.C. 1860, 1862 

(1973), the Commission quashed a subpoena provision requiring that documents deemed 

privileged by complaint counsel be specifically identified; the Commission concluded that the 

Administrative Law Judge's previous ruling "makes it clear precisely what types of documents 

respondent has been denied discovery of, namely internal Commission communications and staff 

3 See, e.g., In re Automatic Data Processing, Inc, No. 9282, Order, 1997 FTC 
LEXIS 77 (March 24,1997) (Administrative Law Judge, among other things, denied 
respondent's request that complaint counsel be required to provide a more detailed privilege log 
listing each document individually). See also In re Abbott Laboratories, No. 9253, 1992 FTC 
E X I S  296 (Dec. 15, 1992) (striking respondent's subpoena instruction that would have 
otherwise required Complaint Counsel to produce a privileged document list, noting that it was 
not contemplated under the Commission's Rules and it is unnecessary and unduly burdensome). 



work product." Id. Three years later, an administrative law judge relied on that decision in 

rejecting the respondents7 assertion that complaint counsel should be required to identify and 

describe each document for which they claimed work product privilege: 

In this case, as in A@, [my initial order] made clear the types of documents being 
excluded, namely documents comprising "the Commission's or its staff's view, policy 
considerations, analyses, interpretations or evaluations related to any consumer survey or 
scientific study." 

In re Bristol-Myers Co., No. 8917, Order Denying Respondents' Motion for Reconsideration of 

Order Ruling on Application for Issuance of Subpoena Duces Tecum to the Federal Trade 

Commission, 1976 FTC LEXIS 400, '"-2, (April 13, 1976). Here, Respondent seeks to have 

Complaint Counsel provide this very detailed information about the very same type of 

documents .4 

Respondent's reliance on MSC.Sofh.vare, No. 9299,2002 WL 31433929 (Feb. 21,2002), 

is misplaced. In MSC.Sofh.vare, Complaint Counsel relied on a "general assertion of privilege" 

(slip op. at 3), and did not produce a privilege log at all. (Slip op. at 4) (noting "Complaint 

Counsel has improperly refused to provide a privilege log, as is required by Commission Rule 

3.3 8A7'). Here, in contrast, Complaint Counsel has not asserted any privilege "by general 

category" (id.), but rather have provided a detailed privilege log that has included specifications 

for the documents involved and the privileges asserted for those documents. As detailed above, 

4 T h s  burdensome task that Respondent seeks to impose on Complaint Counsel is 
the same as requiring Respondents' counsel to go through its own attorney files (i.e., not Basic 
Research's) and prepare a privilege log for every document therein. Respondents have not 
provided such information in their Privilege Log. See Attachment B. In the interest of fairness 
and mutuality, if Complaint Counsel is required to compile such a privilege log, every law firm 
that has been involved with representing Respondents should have to do the same for documents 
in its own files connected to its representation of Respondents. 



these specifications are more than sufficient to fully appraise opposing counsel of the basis for 

assessing the privilege claim. No more is required, especially in this case where, as detailed 

below, the level of burden associated with Respondent's demand for a privilege log is undue and 

unreasonable.' 

C. The Privilege Log Demanded by Respondent Is Unduly Burdensome 
And The Motion Shodd Be Denied On That Basis Alone. 

The log demanded by Respondent is also unduly burdensome. The law is clear that the 

Administrative Law Judge has discretion to deny a request for such burdensome privilege log 

where the burden outweighs the likely probative value of the log demanded. R. J. Reynolds 

Tobacco Co., No 9285,1998 FTC LEXIS 179, *3. 

The magnitude of the task would be enormous: Individually cataloguing every privileged 

document would talce a team of paralegals and attorneys literally months to accomplish.6 At the 

end of the day, no purpose would have been accomplished. Such an effort would place an 

inordinate stress on the limited resources available to Complaint Counsel in this case and thus 

can only substantially interfere in the ability of Complaint Counsel to prepare for trial. As 

detailed below, all this expense and effort is simply wasted because the privileges are obvious 

5 We note that MSC.Sofh.vare incorrectly purports to distinguish R. J. Reynolds 
Tobacco as involving the situation where respondents were requesting documents that were 
located "in offices of the Commission other than those of Complaint Counsel." (Slip op. at 4). 
R. J. Reynolds Tobacco in fact involved cc[d]ocuments in complaint counsel's files," noting that 
Rule 3.38A of the Commission's rules were applicable only to such documents. See R.J. 
Reynolds Tobacco Co., 1998 F"rC Lexus at 179 & n. 1). R. J. Reynolds is thus directly on point. 

6 Respondents' document requests are broad and far reachmg, including covering 
other ongoing law enforcement actions. These other ongoing actions, which do not involve 
Respondents or the challenged products, involve documents which were largely produced in 
response to compulsory process and which number well into the thousands. 



from the description provided by Complaint Counsel. Requiring the privilege log demanded by 

Respondent is thus simply senseless and is thus not required. See, e.g., R.R. Donnelley & Sons 

Co., 1992 FTC LEXS 265, No. 9243, Order Denying Respondent's Motion to Compel the 

Production of Privilege Log (noting first that the documents are not responsive or relevant but 

that "even if the documents were responsive and relevant, they are subject to the deliberative 

process privilege and therefore, are not discoverable"); Tower Loan of Mississippi, I~zc., 1991 

FTC LEXIS 24, No. 9241, Order Denying Tower Loan's Amended Motion to Compel ("Since 

there is no warrant for overturning the privileges claimed by 'complaint counsel, requiring them 

to list those documents, see 3.38A, Rules of Practice, would be senseless7'); 6 2  re TK-7 & 

Moshe Tal, No. 9224, 1990 FTC LEXIS 20, (March 9, 1990) (rejecting argument that complaint 

counsel failed to comply with Rule 3.38A; complaint counsel stated specific grounds for 

invoking privilege for each interrogatory and 3.38A requires no more; requirement that the party 

responding to interrogatories furnish a schedule of documents that may underlie the privileged 

information being withheld would serve no useful purpose and needlessly risk disclosure of 

privileged information); In re Safeway Stores, Inc., No. 9053, Order Ruling on Respondent's 

Motion for Issuance of a Subpoena for Production of Records of the Federal Trade Commission, 

1976 FTC E X I S  78 (Nov. 8,1976) (rejecting respondent's contention that complaint counsel's 

claims of privilege could not be decided until they identified each document for which they 

claimed privilege); In re Sterling Drug, Inc., NO. 8919, Order Modifying and Granting 

Respondents' Application for Issuance of Subpoenas Duces Tecum to Federal Trade 

Commission, 1976 FTC E X I S  460, "7, (March 17, 1976) ("respondents' proposed requirement 

that complaint counsel identify and list all documents as to which privilege is claimed is rejected 



for imposition of such substantial burden upon complaint counsel in these circumstances would 

not serve any useful purpose and is not justified") (citing Great Atlantic & Pacific Tea Co., 82 

F.T.C. at 1860-1862 (1973)). 

D. Even if Complaint Counsel were to provide a More Elaborate Privilege 
Log, The Documents Are Protected bv Longstanding Privileges. 

The RULES limit discovery to information reasonably expected to yield information 

relevant to the allegations of the Complaint, to the proposed relief, or to the defenses of any 

respondent. RULE 3.31(c)(l). The pre-complaint investigative deliberations are not relevant and 

are beyond the reach of Respondent's discovery. See, e.g., In the Matter ofExxon C o p ,  No. 

8934, 1981 FTC LEXIS 113 (Jan. 19, 198 1) (Once the Commission has issued a complaint, "the 

issue to be litigated is not the adequacy of the Commission's pre-complaint information or the 

diligence of its study of the material in question but whether the alleged violation has in fact 

occurred."); Order Denying Basic Research's Motion to Conzpel, at 5 (Nov. 4, 2004). Finally, 

the documents listed on the Privilege Log include attorney communications, regarding research 

and strategy in the instant case. 

Moreover, Respondents do not argue, nor could they, that they would even be entitled to 

the documents. Instead Respondents flatly assert the conclusion that it is ccimpossible" to tell 

from the Privilege Log. See Mot. at 4. This argument is without merit. As hiscussed supra, a 

cursory review of Complaint Counsel's Privilege Log demonstrates that these are the very type of 

documents that have been long protected from disclosure vis-a-vis deliberative process and 

attorney work product privileges. Likewise, documents falling within the work product 



privilege, including those involvihg non-testifying experts, the law enforcement files privilege 

and the confidential informant privilege are similarly protected. 

CONCLUSION 

This Court should reject Respondent's cursory arguments to provide a more detailed 

privilege log. Even if more information were provided, these documents, as described by the 

categories, all fall well within work product, law enforcement files, confidential informant, and 

deliberative process privileges. "To ignore these privileges would seriously interfere with the 

free flow of ideas and information at the Commission." Flowers Industries, Inc., No. 9148, 1981 

FTC L;EXIS 117, at *2 (Sept. 11, 1981). 

In any event, at the end of the day, Respondent's arguments ring hollow. The Privilege 

Log provides sufficient information about the enumerated categories to enable Respondents to 

voice any objections to the asserted privileges. Here, Respondent has riot, nor could they, done 

so. Further, the descriptive categories amply demonstrate that the sought after documents are 

beyond Respondent's reach. Having Complaint Counsel engage in what would be an enormous 

effort to provide document by document specifics is unwarranted and overly burdensome. 

Importantly, it is clear that many of these categories contain documents that are not even relevant 

(e.g., the pre-decisional documents assessing the detednation to file a complaint). Finally, and 

most tellingly, even if Complaint Counsel does engage in this arduous task, none of the 

documents listed are subject to production as they all, as indicated by the category or information 

contained, fall well within longstanding privileges. Here, Respondent has not, nor can it, 

provided any basis that would warrant intrusion on these privileges. 



Respondent's Motion is a but another attempt to pierce longstanding privileges coupled 

with an unfortunate attempt to keep Complaint Counsel running in circles. This Court has 

already recognized that many of these documents are simply not relevant in denying 

Respondent's Motion to Compel. These documents are simply beyond the reach of Respondents. 

Complaint Counsel's Privilege Log is sufficient. This Court should reject Respondent's empty 

arguments and deny this Motion. 

For the foregoing reasons, Complaint Counsel respectfully requests that the Court deny 

Respondent's Motion to Compel. 

Respectfully submitted, 

qfJsz&6 
Laureen Kapin (202) 326-3237 
Joshua S. Millard (202) 326-2454 
Robin M. Richardson (202) 326-2798 
Laura Schneider (202) 326-2604 
Bureau of Consumer Protection 
Federal Trade Commission 

Complaint Counsel 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Ave., N.W, Suite NJ-2122 
Washington, D.C. 20580 

November 26,2004 



CERTIFICATE OF SERVICE 

I hereby certify that on this 26" day of November, 2004, I caused Complaint Counsel's 
Opposition to Basic Research's Motion to Compel Proper Privilege Log and Attachments and to be 
served and filed as follows: 

(1) the original, two (2) paper copies filed by hand delivery 
and one (1) electronic copy via email to: 

Donald S. Clark, Secretary 
Federal Trade Commission 
600 Penn. Ave., N.W., Room H-159 
Washington, D.C. 20580 

(2) two (2) paper copies served by hand delivery to: 
The Honorable Stephen J. McGuire 
Administrative Law Judge 
600 Penn. Ave., N.W., Room H-113 
Washington, D.C. 20580 

(3) one (1) electronic copy via email and one (1) paper copy 
by first class mail to the following persons: 

Stephen E. Nagin 
Nagin Gallop Figuerdo P.A. 
3225 Aviation Ave. 
Miami, FL 33133-4741 
(305) 854-5353 
(305) 854-5351 (fax) 
sna9in@nf-law.com 
For Respondents 

Ronald F. Price 
Peters Scofield Price 
3 10 Broadway Centre 
11 1 East Broadway 
Salt Lake City, UT 84111 
(801) 322-2002 
(801) 322-2003 (fax) 
rfp @psplawyers.com 
For Respondent Mowrey 

Jeffrey D. Feldman 
FeldmanGale, P.A. 
201 S. Biscayne Blvd., 19th F1. 
Miami, FL 33131-4332 
(305) 358-5001 
(305) 358-3309 (fax) 
JFeldman @FeldmanGale. c om 
For Respondents 
A.G. Waterhouse, LLC, 
Klein-Becker USA, LLC, 
Nutrasport, LLC, Sovage 
Dermalogic Laboratories, 
LLC, and BAN, LLC 

Richard D. Burbidge 
Burbidge & Mitchell 
215 S. State St., Suite 920 
Salt Lake City, UT 841 11 
(801) 355-6677 
(801) 355-2341 (fax) 
rburbidge @ burbidaeanclmitchell.com 
For Respondent Gay 

Mitchell K. Friedlander 
5742 West Harold Gatty Dr. 
Salt Lake City, UT 841 16 
(801) 5 17-7000 
(801) 517-7108 (fax) 
Respondent Pro Se 
mkf555 @msn.com 
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UNITED STATES OF M R I C A  
BEPORE THE FEDERAL T W E  COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JLTDGES 

In the Matter of 

BASIC RESEARCH, L.L.C., 
A.G. WATERHOUSE, L.L.C., 
KLEIN-BECKER USA, L.L.C., 
NUTRASPORTy L.L.C., 
SOVAGE DERRlALOGIC 
LABORATORIES, L.L.C., 

BAN, L.L.C., 
DENNIS GAY, 
DANlEL B. MOWREY, and 
MITCHELL K. FRIEDLANDER, 

1 
Docket No. 9318 

Respondents. j 

: COMPLAINT COUNSEL'S PRIVILEGE LOG 

Complaint Counsel hereby s~~bmits the attached Privilege Log in accordance with RULE 

OF PRACTICE 3.38A(a). We reserve the right to supplement the Privilege Log as additional 

information becomes available. 

DEFINITIONS 

The Federal Trade Commission's Bureau of Consumer Protection ("BCP") staff includes 

the following persons: Laureen Kapin, Esq., Walter C. Gross, Esq., Joshua S. Millard, Esq., 

Laura Schneider, Esq., and Robin M. Richardson, Esq. In addition to searching Complaint 

Counsel's own files, in making a reasonable search for relevant documents and mdbrials, s 

Complaint Counsel consulted with andor reviewed the files of the following staff in the Division 

of Enforcement: Jock Chung, Esq., Louise Jung, Esq., Hampton Newsome, Esq., Carol 

J e h g s ,  Esq., Angela Floyd, Esq., Joel Brewer, Esq., Adam Fine, Esq., Lemuel Dowdy, Esq., 

Laura Koss, Esq., Edwi. Rodriguez, Esq., Roger Alvarez, who was formerly employed as an 

intern, Leslie Lewis, who is a legal technician, and Jonathan Cowen, Esq., who was formerly 

employed at the Division of Enforcement. 



Complaint Counsel has also reviewed the files andlor consulted with Rebecca Hughes, an 

honors paralegal in BCP, Susan Braman, who is an economist in the Bureau of Economics 

("BE"), and Karen Jagielski, Esq., who is an Attorney-Advisor in the Office of the Director of 

BCP. Complaint Counsel reviewed the files of the following persons at BCP' s Division of 

Advertising Practices: Matthew Daynard, Esq., Michelle Rusk, Esq., and David Koehler, Esq. 

The BCP and BE management involved in this matter includes the following persons: 

Elaine Kolish, Esq., the Associate Director of the FTC's Division of Enforcement, Reilly Dolan, 

an Assistant Director in the Division of Enforcement, Joni Lupovitz, an Assistant Director in the 

Division of Enforcement, Mary Engle, the Associate Director of BCP's Division of Advertising 

Practices, Heather Hippsley, an Assistant Director of BCP3s Division of Advertising Practices, 

Richard Cleland, an Assistant Director in BCP's Division of Advertising Practices, Gerald 

Butters, the Associate Director of BE, Lee Peeler, the Deputy Director of BCP, Lydia Parnes, the 

Acting Director of BCP, and J. Howard Beales, who was formerly the Director of BCP. 

The Federal Trade Commission is headquartered at 600 Pennsylvania Ave., N.W., 

Washington, D.C. 20580., and has a satellite office at 601 New Jersey Ave., N.W., Washington, 

D.C. 20580. 

October 15,2004 Respectfully submitted by: 

F ' - 
Laheen Kapin (202) 
Joshua S. MiUard (202) 
Robin M. Richardson (202) 
Laura Schneider (202) 

x, 

Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 
COUNSEL SUPPORTING THE COMPLAINT 



Complaint Counsel's Privilege Log as of October 15,2004 

IRECIIPIENT DESCRIPTION I I Pl3IVBLEGE(S) 

BCP Staff 
-and 
Management 

BCP Staff 
and 
Management 

Memos re: discussions with expert 
about calcium and weight loss fi-om 
February 2003 - March 2004 and 
Expert's drafllproprietary 
confidential study in another active 
investigation. 

Work Product 
Deliberative 
Process 

Email re: discussions with expert 
about calcium and weight loss fiom 
February 2003 - March 2004 and 
Expert's draWproprietary 
confidential study in another active 
investigation. 

Work Product 
Deliberative 
Process 

impressions I 

- 
Attorney legal research includes 
selected pages of Rand Report with 
highlights and handwritten 
annotations showing mental 

BCP 
Management 

Work Product . 

Deliberative 
Process 

BCP stiff 
and NIH Staff 

BCP StaE 
and NIH Staff. 

BCP Staff 
'and 
Management 
and NIH StaE 

BCP StafF 
and 
Management 
and m StafF 

Attorney research memorandum 
describing or analyzing dietary 
supplement and weight loss cases 
by ingredients 

Notes re: non-testifying expert re: 
Livieri study. 

Work Product 
Deliberative 
Process 

Work Product 
Deliberative 
Process 
Law Enforcement 
Evidentiary Priv. 

Emails re: non-testifying expert re: 
Livieri study. 

Work Product 
Deliberative 
Process 
Law Enfmsement , 

Evidentiaq Priv. 

B r n  St& 
and BCP 
Management 

- 

BCP Staff 
and BCP 
Management 

- - 

Attorney notes regarding mental 
impressions re: numerous open 
investigations, conferences, meetings 
or other discussions with experts. 

Work Product 
Deliberative 
Process 
Law Enforcement 
Evidentiary Priv. 



BCP Staff 
and BCP 
Management 

BCP Staff 
and BCP 
Management 

E-mails and communications 
regasding mental impressions re: 
numerous open investigations, 
conferences, meetings or other 
discussions with experts. 

Work Product 
Deliberative. 
Process 
Law Enforcement 
Evidentiary Priv. 

BCP 
Management 

-- -- - -- 

Report of Ephedra Worklng Group 
with handwritten notes reflecting 
mental processes (Copy without 
handwritten notes provided to 
Respondents during discovery). 

Attorney notes and memoranda in 
preparation for briefing, litigation, 
and preparation for filing complaint. 

Work Product 
Deliberative 
Process 

BCP Staff 
and 
Management 

Commission 
Attorneys 
andlor other 
Commission 
Staff 

Work Product 
Deliberative 
Process 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

Work Product 
Deliberative 
Process 

Work Product 
Deliberative 
Process 

BCP 
Management 

BCP Staff 
. and 
' Management 

regarding scope of the complaint 

Memoranda and related internal 
documents concerning the internal 
recommendation to enter into consent 
negotiations. I 

E-mails and other communications . 
regarding scope of the complaint 
allegations. 

-- 

BCP Stafl? 
and 
Management 

Work Product 
Deliberative 
Process 

- 

work Product 
Deliberative 
Process . 

14. 

BCP Staff 
and 
Management 

BCP 
Management 

BCP Staff 
and' 
Management 

MenGranda and other internal ' 
documents concerning discussions 
with non-tesbfymg experts and 
expert studies. 

Work Product 
Deliberative 
Process 

. <,- 

BCP 
Management 

BCP Staff 
and 
Management 

Memoranda, notes, and other related 
internal documents concerning the 
mental processes of attorneys and 
recommendation to issue a 
complaint. 

BCP Staff 
and 
Management 

Memoranda,. notes and other 
communications concerning 
settlement negotiations. 

Research memoranda, cases and 
commission memos regarding 
individual liabilitv. 

Work Product 
, Deliberative 
Process. 

BCP 
Management 

Work Product 
Deliberative 
Process 



Notes, memoranda, and other 
communication re: f i g  of 
Complaint. 

Handwritten attorney notes re: 
ephedra and Rand report reflecting 
mental impressions and processes. 

Attorney memo re: FTC cases 
containing ephedra and the sample 
claims and ingredients. 

Attorney notes and mental 
impressions re: 2 other Division of 
Advertising Practices cases not 
related to Respondents. 

18. Work Product 
Deliberative 
Process 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 
and 
Commission 

BCP StdT 
and 
Management 

19. 

, 

Work Product 
Deliberative 
Process 

BCP StaE 
and 
Management 

Work Product 
Deliberative 
Process 

Work Product 
Deliberative 
Process 

20. 

21. 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

-- - 

BCP Staff 
and 
Management 

22. 
- 

Draft complaint re: 2 other Division 
of Advertising Practices cases not 
related to Respondents. 

BCP Staff 
and 
Management 

Work Product 
Deliberative 
Process 

Commission l a n d  - 
-BCP Staff 
and 
Management 
and 
Commission 

23. Draft orders re: 2 other Division of 
Advertising Practices cases not 
related to Respondents. 

BCP Staff 
and 
Management 

Work Product 
Deliberative 
Process 

Work Product 
Deliberative 
Process 

BCP Staff 
and 
Management 
and 
Commission 

BE and BCP 
Staff and 1 Management 

24. Recommendation to Commission in 
2 other Division of Advertising 
Practices cases not related to 
Respondents. 

BCP St& 
and 
Management 

Management 
Drafts of complaints in this matter. Work Product 

Deliberative 
Process 

- - 

Staff memoranda and drafts of 
memoranda re: case strategy. 

26. Work Product 
Delihprative 
Process. ., 

BEStaffand 
Management 

Notes re: case strategy. 

-- -- 

BEandBCP 
Staff and 
Management 

27. 

28. 

Work Product 
Deliberative 
Process 

Emds  re: case strategy 

BE Staffand 
Management 

BE Staffand 
Management 

Work Product 
Deliberative 
Process 

BE andBCP 
Staff and 
Management 

BE andBCP 
Staff and 
Management 



Copies of published journal articles 
with handwritten .annotations 
reflecting mental impressions and 
thought processes. 

BEStaffand 
Management 

Work Product 
Deliberative 
Process 

BEandBCP 
Staff and 
Management 

Notes from consultations with staff 
re: investigationlcase progress. 

BE StafT and 
Management 

- - 

Work Product 
Deliberative 
Process 

BE and BCP 
Staff and 
Management 

Notes from meetings with Basic 
Research counsel reflecting mental 
impressions and conclusions. 

BEStaffand 
Management 

Work Product 
Deliberative 
Process 

BEandBCP 
'Staff and 
Management 

Staff notes and memoranda regarding 
one open investigation, and two 
closed cases, not related to 
Respondents, which involved 
glucomannan, ephedra, and/or 
other ingredients. 

Memoranda, notes and other 
communications concerning 
settlement negotiations in Basic 
Research. 

BCP Staff Work Product 
Deliberative 
Process 

BCP Staff, 
Management 

BCP Staff BCP Staff Work Product 
Deliberative 
Process 

Handwritten notes containing 
personal observations and mental 
impressions re: Congressional 
hearing on dietary supplements for 
overweight children. 

BCP Staff 
and 
Management 

Work Product 
Deliberative 
Process 

;- 

Notes re: preparation for litigation, 
preparation for jiling complaint. 

BCP Staff 
and 
Management 

, 

Work Product 
Deliberative 
Process 

Commission 
Attorneys 
and/or other 
Commission 
Staff 

Memoranda re: preparation for 
litigation, preparation for j2hg 
complaint. 

BCP Staff 
imd 
Management 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

Work Product 
Deliberative 
Process 

Commission 
Attorneys 
and/or ofher 
Commission 
Staff 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

BCP StaB 
and 
Management 

* 

Work ~roduct 
Deliberative 
Process 

Work Product 
Deliberative 
Process 

Work Product 
Deliberative 
Process 

E-mails and other communication 
regarding scope of the complaint 
allegations. 

Internal memoranda regarding scope 
of the complaint allegations. 

-- 

Notes regarding scope of the 
complaint allegations. 



Handwritten notes in preparation for 
nonpublic briefing for U.S. House of 
Representatives Committee on 
Energy and Commerce. 

BCP St& 
and 
Management 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
Privilege 

BE Staff BCP 
Management 

Memorandum analyzing issues in 
reviewing scientific studies. 
Prepared April 1997. 

Deliberative 
Process 

BCP Staff 
ind 
enforcement 
taxget 

BCP Staff 
and 
Management 

Draft complaints and related 
memoranda, notes, and charts 
regarding progress and status of 
investigation. 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
Privilege 

BCP Staff 

BCP Staff 

BCP Staff 

BCP Staff 

BCP Staff 
md 
Management 

BCP Staff 
and 
Management 

BCP Staff 
and 
Management 

Documents relating to unrelated 
calcium pyruvate investigation, 
including the target's website, not 
related to Respondents. 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
Privilege 

With regard to an unrelated closed 
investigation, attorney notes and 
mental impressions re: consultation 
with non-testifjmg expert. 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
privilege 

-- 

With regard to an unrelated closed 
investigation, consulting expert's 
draft document. 

Work Product 
Deliberative 
Process 
Law enforcement 
evidentiary 
privilege 

-- 

BCP Staff 
and 
Management 

With regard to an unrelated cl-osed 
investigation, attorney notes re: 
ephedra, aspirin, calcium, and 
caffeine. 

Work Product 
Deliberative 
Proms 
Law enforcement 
evidentiary 
privilege 

Confidential 
Informant 

Work Product 

- - 

Confidential 
Informants 

BCP Staff Complaints and email fiom 
confidential informants. 

Attorney notes reflecting 
observations and thought processes 
re: investigation progress and status. 

BCP Staff BCP Staff 



-- - 

BCP Staff 
- -- 

Attorney notes reflecting 
observations and thought processes .' 

re: consultation with non-testifymg 
experts. 

Work Product BCP Staff 

- - 

.Attorney notes reflecting 
observations and thought processes 
re: testifying experts. 

Work Product BCP Staff BCP Staff 

- -  - 

Attorney notes reflecting 
observations and thought processes 
re: Congressional testimony. 

Work Product BCP StafT BCP Staff 

BCP Staff Work Product BCP Staff Attorney notes reflecting 
observations and thought processes 
re: doc~unent review. 

Attorney notes reflecting 
observations and thought processes 
re: legal research. 

Attorney notes reflecting 
observations and thought processes 
re: case strategy. 

E-mails reflecting observations and 
thought processes re: investigation 
progress and status. 

E-mails reflecting observations and 
thought processes re: consultation 
with non-testifjing experts. 

E-mails reflecting observations and 
thought processes re: teslx@ng 
experts. 

Work Product BCP Staff BCP Staff 

BCP St& Work Product BCP Staff 

Work Product 
- 

BCP Staff BCP Staff 

Work Product BCP Staff BCP Staff 

Work Product BCP Staff BCP Staff 

Work Product BCP Staff BCP Staff E-mails reflecting observations and 
thought processes re: Congressional 
testimony. 

Work Product 
n, 

C 

Work Product 

BCP Staff BCP Staff E-mails reflecting observations and 
thought processes re: document 
review. 

BCP Staff BCP Staff E-mds reflecting observations and 
thought processes re: legal research. 

BCP Staff 
-- -- 

E-mail~ reflecting observations and 
thought processes -re: case strategy. 

Work Product BCP Staff 

Work Product BCP Staff BCP S t a  Memoranda reflecting observations 
and thought processes re: 
investigation status and progress. 



BCP Staff I BCP staff 

BCP Staff BCP Staff 

BCP Staff 

BCP Staff - I 

BCP Staff 

I 

BCP Staff 

BCP Staff 

BCP Staff 1 

BCP Staff 

BCP Staff . BCP Staff 

BCP Staff 
and 
enforcement 
target 

- 

BCP Staff 
and 
enforcement 
target 

- 

BCP Staff 
and 
enforcement . 
target 

Memoranda reflecting observations 
and thought processes re: 
consultation with non-testifymg 
experts. 

Memoranda reflecting observations 
and thought processes re: document 
review. 

Memoranda reflecting observations 
and thought processes re: legal 
research. 

Memoranda reflecting observations 
and thought processes re: case 
strategy. 

- 

BCP Staff 
and 
enforcement 
target 

Notes re: non-testifyjng expert. 

Notes, memoranda, drafts re: ongoing 
investigation of caffeine and aspirin 
products. 

BCP Staff 
and 
Management 

Notes re: closed investigation 

E-mails and correspondence re: 
ephedra investigation of entity 
unrelated to Respondents. 

Notes, drafts, and documents 
received in law enforcement 
investigation of di-calcium phosphate 
unrelated to Respondents. 

Notes re: consultations with non- 
testifying experts in law enforcement 
investigation unrelated to 
Respondents. 

Notes and documents received 
pursuant to process re: closed 
guarana law enforcement 
investigation unrelated to 
Respondents. 

Notes, memoranda, and documents 
received pursuant to process in 
closed law enforcement investigation 
involving a calcium pyruvate 
ingrehent. Investigation unrelated to 
Respondents. 

Work Product 

Work Product 

Work Product 

Work Product 

Work Product 

Work Product 
Law enforcement 
evidentiary hearing 

Work Product 

Work Product, 
Law enforcement 
evidentiary 
privilege 

Work Product, 
Law enforcement 
evidentiary 
privilege 

Work Product, 
Law enforcement 
evidentiary 
privilege 

Work Product, 
Law enforcement 
evidmtiary 
privilege .- 

Work Product, 
Law enforcement 
evidentiary 
privilege, 
deliberative process 



Enforcement 
:arget 

BCP Staff 

BCP Staff 

BCP Staff 
and 
enforcement 
target 

BCP Staff 

BCP Staff 

BCP Staff 

BCP Staff 

BCP StafT 

BCP StafT 

- - -  - 

Documents received in closed 
ephedra law enforcement 
investigation unrelated to 
Respondents. 

Notes re: 2 open law enforcement 
investigations unrelated to 
Respondents involving ephedra 
products. 

Memoranda re: 2 open law 
enforcement investigations unrelated 
to Respondents involving ephedra 
products. 

Documents responsive to agency 
subpoenas re: 2 open law 
enforcement investigations unrelated 
to Respondents involving ephedra 
~roducts. 

E-mails, memoranda, and notes re: 
consultations with n o n - t e s m g  
experts regarding Basic Research, re: 
confidential informants, 
investigation, legal research, 
settlement, case strategy, 
development of the complaint 
allegations, and internal 
deliberations. 

Law enforcement, 
xidentiary 
?rivilege 

Work Product, 
Law enforcement, 
evidentiw 
privilege 
deliberative process 

Work Product, 
Law enforcement, 
evidentiary 
privilege 
deliberative process 

Work Product, ' 
Law enforcement, 
evidentiary ' 

privilege 
deliberative process 

Work Product, 
Law enforcement, 
evidentiary 
privilege 
deliberative process 



Attachment B 



MIAh4l CENTER, 19" FLOOR 
201 SOWH BISCAYNE BOULEVARD 
MIAMI, FLORIDA 33 13 1.4332 
TEL: 305.358.5001 
FAX. 305.358.3309 

PROMENADE WEST, SUITE 3 15 
880 WEST FIRST STREET 
Los ANGELES, CALIFORNIA 90012 
TEL: 213.625.5992 
FAX: 213.625.5993 

A T T O R N E Y S  A T  L A W  

October 6,2004 

Via email Ikapin@,ftc.~rov 
Laureen Kapin, Sr. Counsel 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, N. W. 
Washington, DC\ 20580 

-. . . . . . -. 
. . .  &g.@ -4F .. , - . .Basii:- ?Ceess~aYYcIzj- .15-L -A .%. Wii-ter71---u- ie,-' .=, . me-ili;B-icRer .*ia-, -zLc, . .. 

. .. 

Nutrasport, U C ,  Sovage Dernzalogic Laboratories, , LLC, Ban, LLC, 
Dertnis Gay, Daniel B. Mowrey, and Mitchell K Friedlander; Docket 
No.: 9318 

Dear Ms. Kapin: 

Please find enclosed Basic Research, L.L.C. and Ban, L.L.C.'s Privilege Log. The log was not 
prepared by my office and I have yet to review the listed documents. I will attempt to do this 
next week. I am therefore providing the log with the express understanding that some of the 
documents on the log may not be privileged or privileged for reasons other than those asserted. 

JDF& 
Enclosure 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

Bate Number 
Range 

07/27/04 

07/07/04 N. Chevreau -I--- 

To 

H. Sprik 

07/27/04 

07/07/04 N. Chevreau I 

Date 

C. Fobbs 

I 

06/18/04 I H. Sprik 

From Description 

06/09/04 K. Jones I 

Privilege 

06/14/04' 
0611 1/04 

I 

05/26/04 1 C. Fobbs 

Topic 

C. Fobbs 
C. Fobbs 

N. Chevreau 

H. Sprik Email 

C. Fobbs Email 

C. Fobbs Email 

I 

H. Sprik 

K. Jones 

P. Hatch ( Email 

Email 

Email 

M. Azcuenaga 

Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 

Email 

Product 
Attorney-Client; 

Product 
Attorney-Client 
Attorney-Client 
Attorney-Client 

Attorney-Client; 
Atty. Work 
Product 
Attorney-Client 

Attorney-Client 

Attorney-Client 

PedmLean Information 

Tummy Flkttening Gel 
Information 

~ediaLean Information 

~ e d i a ~ e a n  Information 

~ e d i a ~ e a n  Information -- 
PediaLean Information - 
PediaLean Information 

-- 
PediaLean Information 

&ing Gel Information 
- 

PediaLean Information 
- 

PediaLean Information - 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

S. Snavely I C. Fobbs I Email I Attorney-Client; ( PediaLean Congressional 

Bate Number 
Range 1 To 

K. Jones 
C. Fobbs 

Date 

C. Fobbs 

From 

Sales 
N. Chevreau; D. 

K. Jones 
C. Fobbs 

Topic Description 

Mowrey; Azzurri 
IT 

C. Fobbs 

C. Fobbs 

Privilege 

Email 
Email 

Qc 
IT 

C. Fobbs 

Email 

S. Nagin 

IT 

C. Fobbs 

Atty Work Poduct 
Attorney-Client 
Attorney-Client 

Email 
Email 

Marketing 

S. Posey 
9 

% 

C. Pitts 

Inquiry - 
PediaLean Information 
AnorexICutting Gel Review 

Attorney-Client 

Email 

Email 

Operations 

PediaLean Information 

Attorney-Client 
Attorney-Client 

Email 

C. Fobbs 

C. Fobbs 

PediaLean Information 
PediaLean Information 

Attorney-Client; 
Work Product 
Attorney-Client 

Email 

PediaLean Information 

PediaLean Information 

Attorney-Client 

Email 

Email 

.- 

PediaLean Information 

Attorney-Client PediaLean Information 

Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 

- 
PediaLean Information 

PediaLean Information 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

Bate Number 

1 03/25/04 V. Hoang 

ROO42809 - 
ROO428 1 1 

S. Posey 

Range 1 Date 

V. Hoang 

03/25/04 

C. Fobbs 
V. Hoang 

From 

S. Erickson 

1 03/24/04 K. Jones 

1 ROO42830 - 1 0311 1/04 I C. Fobbs 

To 

Marketing 
C. Fobbs 

B. Gay 

Description 

C. Fobbs 

B. Gay 

Privilege 

D. Gay 
G. Sandberg & B. 

Topic 

Gav 
Acctg 

Sales 

C. Fobbs 
Sales 

Email 
Email 

Email I Attorney-Client I LeptoPrin Information I 
Email 

Product 
Attorney-Client 
Attorney-Client; 
Atty. Work 

LeptoPrin Information 
PediaLean Information 

product 
Attorney-Client 

Email . 

I I 

Email I Attorney-Client ] PediaLean Information - 

LeptoPrin Information 

Email 

I Attorney-Client LeptoPrin Information I 

Attorney-Client PediaLean Information 

Attorney-Client LeptoPrin Information 

Email 

I I 

Email 1 Attorney-Client I PediaLean Information 

Email 

Email I Attorney-Client Cutting Gel Information I I 

Attorney-Client PediaLean Information 

Attorney-Client Cutting Gel Information 

Email Attorney-Client; I Tummy Flattening Gel 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

Bate Number 

ROO42839 

I Attorney-Client 

Range -1 -- 
Date 

Atty. Work 
Product 1 03/09/04 C. Fobbs I s- Nagin I Email 

From 

ROO42842 
ROO42843 - 
ROO42844 

ROO42845 - 
ROO42846 

ROO42847 - 

To 

03/08/04 
03/08/04 

ROO42848 
ROO42849 

03/04/04 

03/04/04 

03/03/04 

Description 

K. Jones 
C. Fobbs 

03/04/04 
Email 

I Attorney-Client 

H. Sprik 

K. Jones 

J. Davis Attorney-Client ; 
Atty Work 
Product I 03/02/04 

PriviIege 

Sales 
K. Jones 

C. Fobbs 
C. Fobbs 

C. Fobbs I H. Spnk 

ROO42857 - 1 02/26/04 1 H. Gay I Operations I Email I Attorney-Client 

Topic 

C. Fobbs 

Sales 

ROO42854 
ROO42855 - 

Information 

Email 
Email 

S. Nagin 

-- -- 
PediaLean Information 

Attorne y-Client 
Attorney-Client; 

Email 

Email 

03/01/04 
02/26/04 

Cutting Gel Information - 

Anorex Information 
Atty work 
Product 
Attorney-Client; 
Atty Work 
Product 
Attorney-Client 

Email 

- 
PediaLean Information 

Attornev-Client 

C. Fobbs 
C. l?obbs 

Cutting Gel Information 

-- 

PediaLean Information 
LeptoPrin Information 

H. Sprik 
S. Nagin 

PediaLean Information 
- 

PediaLean Information Email 
Email LeptoPrin Information 

Attorney-Client 
Attorney-Client 

LeptoPrin Information 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

C. Fobbs 
K. Jones 

Bate Number 
Range 

L. Jacobus 

Date 

M. Meade 
B. Mowrey ' 

G. Sandberg; D. 1 Email / Attorney-Client 1 LeptoPrin Information I 

Email 
Email 

K. Andrews 

From 

Gay; C. Fobbs 
S. Nagin 

G. Sandberg 
S. Nagin 

To Description 

Attorney-Client 
Attorney-Client 

PediaLean Information 
Cutting Gel Information 

i Email 

Privilege 

PR Firm 
K. McDonough 

C. Fobbs 

Topic 

Attorney-Client 

S. Nagin 

PediaLean Congressional 

Email 
Email 

S. Erickson 

Email 

D. Athnson 

Attorney-Client 
Attorney-Client 

LeptoPrin Information - - 
LeptoPrin Information 

Attorney-Client 

Email 

C. Fobbs 

K. Jones 

LeptoPrin Information 

IT 

Attorney-Client 

Email 

K. Jones 

5 

- 
LeptoPrin Information 

Email 

S. Nagin 

Atttorney-Client; 
Atty. Work 

R. Jones 

- 
LeptoPrin Information 

Product 
Attorney-Client 

Email 

C. Fobbs 

PediaLean Congressional 

Attorney-Client; 
Atty. Work 

Email 

Inquiry 
PediaLean Congressional 
Inquiry 

Product 
Attorney-Client; 
Atty. Work 

PediaLean Congressional 
Inquiry 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

Email 

Bate Number 

Attornev-Client G. Sandberg; I S. Posev 

Range .. 1 
Sptoprin Information - -  
LeptoPrin Information - 
PediaLean Congressional 

Date 

J. Ostler S. Posey 
H. Sprik K. Jones 

From To 

Email 
Email 

Attorney-Client 
Attorney-Client; 
Atty. Work 
Product 

Inquiry 

Topic Description 

J. Ostler S. Posey 
K. Jones H. Sprik 

Privilege 

.- 

Le~toPrin Information Attorney-Client 
Attorney-Client PediaLean Congressional 

Inquiry 
PediaLean Congressional H. Sprik I K. Jones Email Attorne y-Client 
Inquiry - 

PediaLean Information 
PediaLean Information - 
PediaLean Congressional 

H. Sprik C. Fobbs 
H. S ~ r i k  C. Fobbs 

Email 
Email 

Attorney-Client 
Attornev-Client 

K. Andrews K. Jones Email Attorney-Client; 
Atty. Work 
Product 

Inquiry 

H. Sprik C. Fobbs Email Attorney-Client; 
Atty. Work 
Product 

PediaLean Congressional 
Inquiry 

PediaLean 'Information -- 
PediaLean SBIR Information 

C. Fobbs 
C. Pobbs S. Nagin 

Email 
Email 

Attorney-Client 
Attorney-Client 

c. Fobbs R&D 
- 

PediaLean Information Email Attorney-Client 

PediaLean Congressional -- K. Andrews I S. Nagin Email Attorney-Client 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

I Bate Number ( Date ( From I To ( Description I Privilege I Topic I 

12/05/03 S. Erickson i 
12/05/03 S. Erickson -7- 
12/03/03 J. Magleby 7 
1 1/28/03 Thomascbr 
11/28/03 I J. Magleby 

D. Atkinson Email 

Email 

M. Goran; C. 
Fobbs 1 Email 

S. Erickson I Email 

S. Nagin 

D. Gay, M. 
Friedlander, C. 
Fobbs, S. 
Erickson, S. 
Nagin 
Testimonials 

Attorney-Client; 
Atty. Work 

I 

Email 

Email 

Email 

Product 
Attorney-Client 

Attorney-Client 

Attorney-Client 
Attorney-Client 

~ t t o i e ~ - c l i e n t ;  
Atty. Work 
Product 
Attorney-Client ; 
Atty. Work 
Product 
Attorney-Client ; 
Atty. work 
Product 

Attorney-Client 
Attorney-Client; 

[nquiry 
LeptoPrin Information 

~ediaLean Information 

PediaLean SBIR Information 

PedmLean Information - 
PediaLeanKutting Gel 
Information 
LeptoPrin Information 

-- 

L.,epto~hn Information 

~ermalin  Information 

Anorex Information 
LeptoPrin/Dermalin/Cutting Ge 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AM) BAN, L.L.C. 

I Atty. Work 1 Information , 1 

Bate Number 
Range 

S. Erickson Email M. Meade; D. 

Date 

Atkinson; G. Gay 
C. Fobbs 

From To 

Product 
Attorney-Client 

J. Ostler 

LeptoPridAnorex Information 

M. Hahn 

Topic Description 
. - 

I I 

K. Jones; S. 
Nagin; C. Fobbs 
S. Nagin 

PriviIege 

Email I Attorney-Client LeptoPrinIAnorex Informatiol 

LeptoPrin Information Email -1 Attorney-Client 

K. Andrews Email 

Email K. Jones M. Hahn 

Attorney-Client 

Attorney-Client 
I I 

Email ( Attorney-Client 1 LeptoPrin Information 

PediaLean Congressional 
Inquiry 
LeptoPridAnorex Information 

G. Sandberg 
K. Jones 

PR Firm 
M. Hahn Email I Attorney-Client LeptoPridAnorex Informatioil 

S. Erickson Email M. Meade; D. 
Atkinson; G. Gay 
S. Erickson 

Attorney-Client LeptoPridAnorex Informatioll 1 
J. Magleby Email 

Email M. Meade; D. 
Atkinson; G. Gay 
Leptoprinsupport 
J. Davis 

Attorney-Client; 
Atty. Work 
Product 
Attorney-Client 

LeptoPrin Information 

LeptoPridAnorex Informati011 

Email 
Email 

Attorney-Client 
Attorney-Client 

LeptoPrin Information 
LeptoPrin Information 



' CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

1 Bate Number I Date I From I To I Description I Privilege I ' Topic ' I 

Anorex Information P. Hiett J. Davis Attorney-Client 

Dermalin Information P. Hiett 
Carlabd 

J. Davis 
Leptoprinsupport 
C. Fobbs 

Attorney-Client 
Attornev-Client LeptoPrin Information 

LeptoPrin Information S. Erickson Attorney-Client; 
Atty. Work 
Product 

Dermalin Information S. Erickson C. Fobbs Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 
Product 
Attorney-Clien t 

Dermalin Information C. Fobbs J. Magleby; B. 
Miller 

Cutting Gel/Tummy Flattening 
Gel Information 

M. Meade; S. 
Martinez; N. 
Chevreau; D. 
Mowrey; C. 
Fobbs; B. l a t t ;  
G. Gay 
Customerservice 

-- 
Anorex Information T. Poss Attorney-Client 

C. Fobbs 
- 

LeptoPrin Information S. Erickson Attorney-Client; 
Atty. Work 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

10114/03 1 K. Jones 

Bate Number 
Range 

10107/03 H. Sprik + 
10107103 ( K. Jones 

Date 

I Product 
C. Fobbs I Email I Attorney-Client 

From To 

D. Gay 

C. Fobbs 

Description 

Email 

D. Gay 

C. Fobbs I Email I Attorney-Client 

Attorney-Client 

Email 

C. Fobbs 

Operations Email Attorney-Client 
B. Hiatt; M. Email Attorney-Client 
Meade; S. 

Privilege 

Attorney-Client 

Email 

Martinez 
K. Jones Email Attorney-Client 

Topic 

Attorney-Client 

Email 

B. l3att; M. Email Attorney-Client 
Meade; S. 

Attorney-Client 

D. Gay I Email I Attorney-Client ' 

FTC Investigation 

LeptoPridAnorex Information 

FTC Investigation 
- 

LeptoPridAnorex Information 

~ e d i a ~ e a n  Information 

LeptoPrin Information -- 
LeptoPrin Information -- 

LeptoPrin Information 

Tummy Flattening Gel 
Information 
LeptoPrin Information 

- 

Tummy Flattening Gel 
Information 
Dermalin Information 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

Email 
Email 

Bate Number 

Attorney-Client 
Attorney-Client 

LeptoPrin Information 
Tummy Flattening Gel 

Range 1 Date 

Information 
LeptoPrin Information 

I 

C. Fobbs I O~erations 

From 

Email Attornev-Client 

To 

Email 

Description 

B. Miller Attorney-Client; 
Atty. Work 
Product 
Attorney-Client 

C. Fobbs FTC Investigation 

Privilege 

H. Sprik I K. Jones 

Topic 

Email Tummy Flattening Gel 
Information 
Demalin Information 
LeptoPridAnorex Informatio 

Email C. Fobbs Attorney-Client Azzurri Tummy Flattening Gel 
Information - 

K. Jones I C. Fobbs Attorney-Client; 
Atty. Work 
Product 

LeptoPrin Information 

LeptoPrin Information Email K. Jones Attorney-Client; 
Atty. Work 
Product 

D. Mowrey 

LeptoPrin Information Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 

K. Tones 

KT Jones ( D. Mowrey 

D. Mowrey 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

I Bate Number I Date I From To Description Privilege Topic -1 

Atty. Work 
Product 
Attorney-Client; 
Atty. Work 

Dermalin Information -4 D. Gay C. Fobbs 

LeptoPrinIAnorex Information 1 Product 
Attorney-Client; K. Jones D. Mowrey Email 
Atty. work 
Product 
Attorney-Client; Dermalin Information D. Gay 
Atty. work 
Product 
Attorney-Client P. Hiett 

I 

C. Fobbs; / Email Cutting Gel Information 1 
C. Fobbs G t o ~ r i n  Information 

Cutting Gel Information 

Anorex Information 1 
Attornev- Client 

C. Fobbs Attorney-Client 

C. Fobbs Operations Email Attorney-Client 

Attorne y-Client 
- - 

LeptoPrin Information C. Fobbs 
I 

O~erations I Email Anorex Information 
LeptoPrin Information 
Anorex Information 

Attornev-Client 
Attorney-Client 
Attorney-Client 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

09/18/03 1 C. Fobbs 

Bate Number 
Range 

08127103 / K. Clark 

08/22/03 1 S. Posey 

Date 

08/20/03 1 N. Rusk 

From 

G. Sandberg I Email I Attomey-Client 1 LeptoPrin Information 

- 

To 

Operations I Email 
I Attorney-Client Dermalin Information 

Operations 

M. Friedlander 

C. Fobbs I Email 

Description 
.. 

Attomey-Client Email 

I Attorney-Client LeptoPrin Information 

LeptoPrin Information 

Email 

I I I 

D. Mowrey I Email I Attorney-Client I Tummy Flattening Gel 

-- 
Privilege 

Attorney-Client 

I I I 
C. Fobbs I Email 1 Attorney-Client I Pe&aLean Congressional 

Topic 

-- 
Cutting Gel Information - 

D. Mowrey 
C. Fobbs 

Email 
Email 

C. Fobbs 

C. Fobbs 

Attorney-Client 
Attorney-Client 

Email 

C. Fobbs 

Information 
LeptoPridAnorex Information -- 
Dermalin Information 

Email 

K. Jones 

Attorney-Client 

Email 

Inquiry 
LeptoPridAnorex Information 

Attorney-Client 

Email 

- 
LeptoPrin Information 

Attorney-Client 
- 

LeptoPrin Information 

Attorney-Client 
- 

Anorex Information 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

08/20/03 C. Fobbs 7 
Bate Number 

Range 
Date 

08/14/03 

Hum her s 
Tim&&& 

C. Fobbs 

08/14/03 

07/16/03 1 N. Chevreau 

K. Johnson 

K. Jones 

From Description To 

C. Fobbs 

Email 

C. Fobbs 

Privilege Topic 

Attorney-Client; 
Atty. Work 

FTC Investigation 

Email 

K. ~ohnson / Email I Attorney-Client PediaLean SBIR Information I 
Email 

Product 
Attorney-Client LeptoPrin Information 

Attorney-Client 

C. Fobbs 

- 
PediaLean SBIR Information 

C. Fobbs 

Email 

Azzurri 

Email 

S. Nagin 
C. Fobbs 
C. Fobbs 

I I Atty. Work I 

Attorney-Client 

Email 

B. Mowrey 
S. Nagin 

- 
PediaLean SBIR Information 

Attorney-Client 

Email 
Email 
Email 

-- 
LeptoPrin Information 

Attorney-Client 

Email 
Email 

S. Nagin 

Anorex Information 

Attorney-Client 
Attorney-Client 
Attorney-Client 

PediaLean Information 
Pedi.aL,ean SBIR Information 
LeptoPrin Information 

Attorney-Client 
Attorney-Client; 

Email 

PediaLean Information 
FTC Investigation 

Product 
Attorney-Client PediaLean SBIR Information - -. 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

I Bate Number I Date I From To Description Privilege Topic 1 

Attorney-Client S. Nagin K. Andrews Pedia~ean Congressional 
Inquiry - 
PediaLean SBIR Information 
LeptoPrin Information 

I 

K. Jones I N. Chevreau Attorney-Client 
Dan I Customerservice Email Attorney-Client 

J. Lang G. Sandberg Le~toPrin. Information Email Attorney-Client 
Attorney-Client PediaLean Congressional 

Inquiry - 
PediaLean Congressional K. Jones I s. Nagin 

Email Attorney-Client 
Inquiry 
LeptoPrin Information Dan I Customerservice Attorney-Client 

LeptoPrinlCutting GeVAnorex 
Information 

S. Erickson C. Fobbs Chart Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 
Product 
Attorney-Client 

Dermalin Information S. Erickson K. Boyle Correspondence 

Dermalin/LeptoPrin Informatior C. Fobbs I Correspondence 

LeptoPrin Information Correspondence Attorney-Client 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

C. Johnson; 
K. Jacobsen; 
B. Eldndge 

Bate Number 
Range 

S I  ~ialeclu; 
M. Kimber 

S. Nagin 

Date 

B. Tauzin; 
C. Fobbs; K. 
Jones; S. 
Nagin; P. 
Hatch; K. 
Andrews; N. 
Chevreau 

P. EPiett; S. 
Nagin; L. 
~&ueredo; 
C. Fobbs; M. 

From 

sleeker: 
S. Nagin; K. 
McDonough; P. 
Nager; K. 
Jacobsen 
C. Fobbs 

To 

A. Levine 

D. Gay; K. 
Andrews; K. 
Jones; N. 
Chevreau; C. 
Fobbs; S. Nagin; 
D. Nelson; D. 
Gay; M. 
Friedlander 
C. Fobbs; S. 
Nagin; P. Hatch; 
Chairman 
Greenwood; D. 

Description 
. . 

Correspondence Attorney-Client; 1 Atty. Work 

Privilege 

Correspondence 

Topic 

Attorney-Client 

Correspondence Attorney-Client c Correspondence 
Product 
Attorney-Client 

Correspondence 

LeptoPrin Information 

Attorney-Client 

Correspondence 

- 

PediaLean Information 

Attorney-Client 

PediaLean Information 
- 

PediaLean Congressional 
Inquiry 

PediaLean Congressional 
Inquiry 



CONFIDENTIAL PRIVILEGE LOG 
BASIC RESEARCH, L.L.C. AND BAN, L.L.C. 

Azcuenaga; 
P. Hatch; 
Committee 
on Energy & 
Commerce; 
K. Jones 
D. Jones & 
Associates 

Bate Number 
Range 

D. Jones & 
Associates 

N. Chevreau 

Date 

N. Chevreau 

N. Chevreau 

L * 

From 

Q. Anderson 
F 

Mattoon; D. Gay; 
K. Johnson; K. 
Jones; M. 
Friedlander; K. 
Clark 

To 

Miller Magleby & 
Guymon 

Miller Magleb y & 
Guymon 

Description 
. - 

K. Krahnstoever 
Davison; 

K. Krahnstoever 
Davison 

Privilege 

K. Krahnstoever 
Davison 

Topic 

H. Beachell 

Correspondence 

Correspondence 

Email 

Attorney-Client; 
Atty. Work 
Product 
Attorney-Client; 
Atty. Work 
Product 
Attorney-Client 

Attorney-Client 

Attorney-Client 

Attorney-Client 

LeptoPrin Information 

Research 

~ediaLean/wei~htlossforchildse~~ 
.corn Advisory Board 
Information 
PediaLean/weightlossforchildse~ I 

.corn Advisory Board 
Information 
Pedia~ean/wei~htlossforchildZ 
.corn Advisory Board 
Information 
PediaLean/weightlossforchildrei1 
.com Advisory Board 
Information -- 



CONFI 
BASIC RES 

IENTIAL PRIVILEGE LOG 
{ARCH, L.L.C. AND BAN, L.L.C. 

N. Chevreau 

N. Chevreau 

Bate Number 
Range 

N. Chevreau 

Description 
.. 

M. Faith 

Date 

C. Fobbs 

Privilege 

A. Pietrobelli 

From Topic To 

Email 

I ( .corn Advisory Board 

Attorney-Client PediaLean/weightlossforchildrer I .corn Advisory Board 

Email 

I I .corn Advisory Board 

Attorney-Client 

Email 

/ Information 

Information 
PediaLean/weightlossforchildres 

Attorney-Client 
Information - 
PediaLean/weightlossforchildree I 
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UNl'IBD STATES OF AMERICA 

FEDERAL TRADE COMMISSION 
WASHINGTON, D.C. 20580 

Bureau of Consumer Protection 
Division of Enforcement 

Joshua S. Millard 
Attorney 

Direct Dial: 
(202) 326-2454 

October 15,2004 

JeEey D. Feldman, Esq. 
FeldmanGale, P.A. 
Miami Center, 19& Floor 
201 South Biscayne Blvd. 
Miami, FT, 33141-4322 
jfeldman@feldmangale.com 

Richard D. Burbidge, Esq. 
Burbidge & Mitchell 
215 S. State St., St. 920. 
Salt Lake City UT 841 11 
rburbidge Qburbidgeand- 
mitchell.com 

Ronald Price, Esq. 
Peters Scofield Price 
340 Broadway Centre 
11 1 East Broadway 
Salt Lake City, UT 8411 1 
rfp @psplawyers.com 

Stephen E. Nagin, Esq 
Nagin, Gallop & 
Figueredo, P.A. 
3225 Aviation Ave. 3d H. 
Miami, FL 33133-4741 
snagin @ngf-1aw.com 

VIA EMAIL AM) U.S. lMAIL 

Re: Basic Research et al., Docket No. 9318 

Dear Mr. Feldman: 

We write to identify significant issues with the privilege log submitted for Basic Research LLC 
and BAN U C ,  in the hope that we may discuss and resolve these issues. 

As you wiU recall, we served our First R e ~ e s t  for Production of Documentary Materials and 
Tangible Things (''Document Requests") on June 25,2004. In our September 22"* letter, $e observed 
that Respondents had yet to produce a privilege log, and we expressed surprise at your earliersthement 
that there would be no privilege log accompanying your production. 

Complaint Counsel received a privilege log produced by Basic Researcb LLC and BAN LLC on 
October 6,2004. This privilege log applies to those parties' responses to our Document Requests on 
September and August 18th. You have represented that these documents were produced solely by 
Basic Research andlor BAN, and no other Respondents. 

r 

Complaint Counsel believe that we have been provided a draft privilege log. This conclusion is 
based, first, on the October 6th transmittal letter sent by Mr. Feldman, who represents Basic Research and 
BAN. This transmittal letter advised us that the log was not prepared by Mr. Feldman's office, and Mr. 
Feldman stated that he had not reviewed the withheld documents. Most important of all, Mr. Feldman 
stated that he was providing the log "with the express understandirq that some of the documents on the 



Letter to Respondents' Counsel 
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log may not be privileged," or with the express understanding that the listed documents are '>privileged 
for reasons other than those asserted." 

We understand your words of caution, and they are disturbing to us. Before receiving your 
transmittal letter, we anticipated receiving a product that was subject to your legal review and analysis- 
not a draft log produced by some other, unidentified person or entity.' We respectfully request that you 
provide us with a final privilege log. 

Complaint Counsel have carefully reviewed the privilege log, and we have several concerns. 
First, the log does not describe the documents in sufficient detail to explain why you have declined to 
produce them. The descriptions of the withheld documents fall well short of what is required to permit 
us, or the Court, to determine whether a particular privilege was properly asserted. 

Your clients'have made bare assertions of attorneyclient andfor work product privileges, 
followed by one (and in a few instances, two or three) of the following phrases: 

1) c'Dermalin Information" 
2) "Cutting Gel Information" 
3) "Tummy Gel Information" 
4) 'ZeptoPrin Information7' 
5) "Anorex &formation" 
6) "PediaLean Information" ' 

7) TedidiaLean SBIR Information" 
8) ' m C  Investigationy7 
9) 'PediaLean Congressional Xquiry" 
10) 'PediaLean/weightlossforchildren.com Advisory Board Information" 

From these phrases, Complaint Counsel cannot reasonably discern why the identified documents have 
not been produced. Consider each example in tm: 

We are entitled to product "information." According to your privilege log, these documents 
contain information concerning the six challenged products, and these documents are responsive to our 
Document Requests. You have given us no grounds to accept your assertion that documents bearing the 
first six "information" descriptions are privileged. If the first six descriptions are accurate, then all 
documents so described should be produced immediately. *. 

lil . G 

We are also entitled to 'Pedialean SBIR Information." Your log states that you have additional 
documents about Pedialean and the National Institute of Health's Small Business Innovative Research 
program. You have conceded that these documents are responsive to our Document Requests. They 
should be produced as well. 

1 We request that you identlfy who generated the privilege log that you sent to us. 
Additionally, Mr. Feldman's transmittal letter suggests that he has asserted no privileges on behalf of 
Basic Research and BAN with respect to company documents that may be currently in his possession. 
E this is not what was intended to be conveyed, please supplement the privilege log by listing those 
documents. 
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We do not understand why certain documents described as ''FT.C Investigation" or "PediaLean 
Congressional Inquiry" are privileged. These descriptions are too general to support the claims of 
privilege.' 

Also, the phrase c'Pedi~ean,weightlossforchildren.com Advisory Board Information" denotes 
information that is not a privileged attorneyclient communication. This information is relevant and 
responsive to our Document Requests, and should be produced. 

For all documents described with general terms, we ask that you promptly produce these 
documents. Alternatively, you should provide additional information sufficient to support your privilege 
assertions in compliance with RULE OF PRACTICE 3.38A, which requires identification of the specific 
subject matters of the withheld documents. . 

Next, we note that your privilege log does not distinguish authors from recipients. There are just 
two unmarked columns, with some n&s in them. Please clanfy. Many of these names belong to 
persons employed by Respondents 'who are not attorneys for Respondents, at least to our kn~wledge.~ 
Again, you have given us no grounds to accept your assertion that such documents are priyileged. 

Also, we notice that all, or nearly all, of the listed documents are correspondence or emails. 
We ask that you confirm that no other types of privileged documents exist. 

Additionally, we note that most of the listed documents are from 2003 and 2004. Given that your 
clients had dealings with the Federal Trade Commission previous to 2003, we ask that you confirm that 
all privileged documents have been identitied. We also ask that you c o n f i i  that no other Respondents 
possess any privileged documents. If they have copies of privileged documents, they must be disclosed 
-on a log. 

As discussed above, we have many significant concerns with t$e privilege log. You did not 
review the log before sharing it with us, you have not vouched for it, you have cautioned us regarding its 
completeness or accuracy, and we cannot reasonably rely on it. 

With this letter, Complaint Counsel forward their privilege log. Naturally, if you have any 
concerns regarding our log, we are prepared to listen. Our conversation should proceed, however, with 
the understanding that we have, at least, endeavored to give you a log sufficiently detailed so that you can 
reasonably discern why the identified documents have not been produced, and our assuran"c"~ the$, to the 
best of our knowledge, the log is accurate. We request that you provide us the same assurances. * 

Complaint Counsel believe that you may already have made efforts to correct this log, and we 
hope that you will take the necessary steps outlined in this letter to produce the documents or to generate 

2 We are, however, prepared to accept the one-word description, "research," provided for 
one document sent between law .firms (R0043804), if you will represent that this was legal research. 

3 If your clients had identified the positions or organizations to which the authors or 
recipients belonged, as RULE OFPRACTICE 3.38A specifically requires, we would have identified all of 
these documents in this letter. 
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a final privilege log in response to our concerns. We will contact you on Monday to arrange a . 
teleconference and; hopefully, to resolve this issue. Thank you for your attention. 

. . Sincerely, 

cc: Mitchell K. Friedlander, pro se 
5742 West Harold Gatty Dr. 
Salt Lake City, UT 84116 
mkf555@msn.com 
enclosure 


