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RESPONDENTS' MOTION FOR LEAVE TO ADD AN EXPERT WITNESS AND TO
REOPEN DISCOVERY FOR A LIMITED PURPOSE

Respondents Basic Research, LLC; A.G. Waterhouse, LLC; Klein-Becker USA , LLC;

Nutrasport, LLC; Sovage Dermalogic Laboratories , LLC; Ban, LLC; Dennis Gay, Daniel B.

Mowry, and Mitchell K. Friedlander respectfully request leave to add an expert rebuttal witness

and to reopen discovery for the limited purpose of preparing and exchanging an expert report and

providing Complaint Counsel an opportunity to depose the expert. The matters upon which the

proposed expert will testify first arose as substantive issues at the August 30 2005 deposition of

Complaint witness Steven Heymsfield, M. , the Complaint Counsel' s designated expert on

whether the alleged advertising claims for Leptoprin, Anorex , and PediaLean are supported by

competent and reliable scientific evidence. That deposition was taken pursuant to his Honor



Order of March 15 2005 after discovery had closed. The Order permitted four additional hours

of examination. This motion is filed within 30 days of August 30, 2005.

RULES AND STANDARDS FOR EXPERT WITNESS TESTIMONY

FTC Rule of Practice Section 3.31 (b )(3) (16 C.F . R. 31) states, in pertinent part

Parties shall disclose to each other the identity of any person who may be used at trial to
present evidence as an expert. Except as otherwise stipulated or directed by the
Administrative Law Judge, this disclosure shall , with respect to a witness who is retained
or specially employed to provide expert testimony in the case or whose duties as an
employee ofthe party regularly involve giving expert testimony, be accompanied by a
written report prepared and signed by the witness.. ..These disclosures shall be made at
the times and in the sequence directed by stipulation by the Administrative Law Judge.
In the absence of other directions from the Administrative Law Judge or stipulation by
the parties, the disclosures shall be made at least 90 days before the trial date or the date
the case is to be ready for trial or, if the evidence is intended solely to contradict or rebut
proposed expert testimony on the same subject matter identified by another party under
this paragraph, within 30 days after the disclosure made by the other party.

In accordance with his Honor s August 11 , 2004 Scheduling Order, the parties exchanged

expert witness lists on October 6 and 13 2004, and expert reports on October 20 and November

2005 , for Complaint Counsel and Respondents, respectively. Complaint Counsel identified

rebuttal experts on December 13 , 2004 and provided rebuttal expert reports then as well. Dr.

Heymsfield' s deposition was taken on January 11 2005 , February 4 2005 , and August 30, 2005.

The hearing in this case is scheduled for March 7, 2006 , more than ninety days from the date of

this motion (approximately 155 days).

The August 11 , 2004 Scheduling Order addressed in paragraph 11 the requirements for

expert production: "At the time an expert is first listed as a witness by a party, the listing party

will provide to the other party: (a) materials fully describing or identifying the background and

qualifications of the experts, a list of all publications, and all prior cases in which the expert has

testified or has been deposed...



Expert witnesses are essential for a party to defend its case against charges of false

advertising under the Federal Trade Commission Act. See, e. g., Novartis Corporation v. FTC

223 F.3d 783 , 787 (2000) (weighing expert testimony on either side to decide deceptive

advertisement case). Failure to grant a party the opportunity to present expert witness testimony

on elements of proof necessary to defend its case is prejudicial. See U.S. v. Cavin, 39 F.3d 1299

1308 (5th Cir. 1994) (District Court abused its discretion in excluding expert evidence crucial to

building the defense); S. v. Van Dyke 14 F.3d 415 422-23 (5th Cir. 1994) (District Court

committed reversible error in excluding expert testimony that would clarify complex regulatory

matters with closely intertwined legal and factual issues); S. v. Alexander, 816 F.2d 164 , 169

(5th Cir. 1987) (reversing as clearly erroneous exclusion of expert testimony where entire case

turned on subject of expert testimony.

II. ANALYSIS

In his August 30, 2005 deposition, Dr. Heymsfield testified for the first time as to the

scientific community s standards for co-authorship, a co-authors ' responsibility for data and

findings in a published article, and his failure to list on his CV (attached as Exhibit 1) (and to

supply in response to the presiding offcer s August 22 , 1004 Scheduling Order) six fraudulent

studies in which he was a co-author, five of which were rescinded by the publications due to the

discovery of the fraudulent data (August 30 Deposition at 452-459; 643-645 attached as Exhibit

2). I Those matters are directly material to the credibility of Dr. Heymsfield as a witness, to the

credibility of his expert report, and to the reliability of his testimony in this case. Dr.

. Heymsfield' s affiliation with Darsee for whom Dr. Heymsfield may have had supervisory

I There is a sixth article, according to National Library of Medicine ' s database "PubMed " that lists Dr. Heymsfield
among other co-authors with the individual

, "

R. Darsee," who Dr. Heymsfield testified was the person that
generated fictitious data in the fraudulent studies. Darsee JR, et aI. Hemodvnamics of LeVeen shunt pulmonary
edema. 194(2) Anals of Surgery 189-92 (Aug. 1981). That article was not retracted.



responsibility and his involvement in the six :taudulent studies directly reflect on his credibility

and reliability as a witness.

While discovery has closed, the circumstances here justify reopening discovery for the

limited purpose of allowing Respondents the opportunity to identify and present an expert on (1)

the generally accepted standards for listing of publications on a scientist's currculum vitae; (2)

the ethical responsibility of a co-author of scientific works for :taudulent data in those works; (3)

the supervisorial responsibility of a senior scientist co-author (here, Heymsfield) for a junior

scientist co-author s (here, Darsee s) work; and (4) the extent to which Heymsfield' s August 30

testimony raises questions of his scientific integrty, reliability, and independence that may

impugn the competence and reliability of his scientific opinion. The order reopening discovery

for this limited purpose should designate a deadline for receipt of an expert report on these issues

and give Complaint Counsel an opportunity to depose the expert in accordance with Rule of

Practice 3.31 (b )(3).

The Hearing in this case is scheduled to begin March 7 , 2005. The identification of the

expert, submission of his expert report and of other documents required by Rule 3.31 (b )(3), and

his deposition by Complaint Counsel can be achieved within his Honor s existing Second

Revised Scheduling Order with little or no delay to the existing schedule. Respondents are

prepared to identify their expert immediately on the grant of this motion for leave and to provide

his expert report and all Rule 3.31(b)(3) document disclosures within fourteen days of that order.

At that time the witness wil be available at Complaint Counsel' s convenience for deposition.

Thus, there is no prejudice to Complaint Counsel should this Court grant Respondents

leave to present an expert witness and expert report on the four above enumerated issues. Equity

favors grant of this motion because it helps guard against a miscarrage of justice by protecting



the integrty of the truth-seeking process and by aiding the Court in discerning the gravity of the

malfeasance committed by Complaint Counsel's key witness, Dr. Heymsfield. To deny

Respondents the opportunity to present an expert witness on the foregoing issues will bar them

from a full and fair opportnity to challenge the credibility of the witness , a challenge waranted

in light of the 11 
th hour chance discovery of the six :Iaudulent studies co-authored by Heymsfield

but not disclosed by him or Complaint Counsel.

Moreover, because Complaint Counsel' s case involves assessment of commercial speech

presumed fully protected by the First Amendment :Iom governent restriction unless and until

Complaint Counsel proves , by a preponderance of the evidence, that the speech is false, there is a

constitutional imperative that no testimony that could reveal the inadequacy of Complaint

Counsel' s proofbe excluded :Iom this proceeding. The sum total of the foregoing justifications

counterbalance and outweigh any administrative inconvenience Complaint Counsel may posit as

grounds for disallowing the expert.



III. CONCLUSION

For the reasons stated above, Respondents respectfully request leave to identify an expert

witness on the issues enumerated above first raised in the August 30 deposition and to present

his expert report and required disclosures under Rule 3.31 (b )(3). Furthermore, Respondents

respectfully request leave to reopen discovery for the limited purpose of permitting Complaint

Counsel the opportnity to depose the identified expert. With their permission, the undersigned

counsel submit this motion on behalf of all Respondents. A proposed order is attached.

Respectfully submitted

By:
J nathan W. Emord
ndrea G. F errenz

Emord & Associates, P.
1800 Alexander Bell Dr.
Suite 200
Reston, VA 20191
P: (202) 466-6937
F: (202) 466-6938

Date submitted: September 29 2005
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ORDER GRANTING RESPONDENTS' MOTION FOR LEAVE TO ADD AN
EXPERT WITNESSES AND REOPEN DISCOVERY FOR A LIMITED

PURPOSE

On September 28 , 2005 , Respondents filed a motion for leave to add an expert
witness and to reopen discovery for a limited purpose. Complaint Counsel's expert
witness Steven Heymsfield , M.D. raised new issues in his August 30 2005 deposition
concerning: (1) the generally accepted standards for listing of publications on a scientist's
currculum vitae; (2) the ethical responsibility of a co-author of scientific works for
fraudulent data in those works; (3) the supervisorial responsibility of a senior scientist co-
author for a junior scientist co-author s work; and (4) the extent to which Heymsfield'
August 30 testimony raises questions of his scientific integrty, reliability, and
independence that may impugn the competence and reliability of his scientific opinion.
Respondents have demonstrated good cause for their request to identify an expert
witnesses to testify on these matters and to reopen discovery in order for Complaint
Counsel to depose that expert. Accordingly, Respondents ' motion is GRANTED.



It is hereby ORDERED that Respondents shall have fourteen days from the date
of this order in which to identify their expert in accordance with Rule of Practice 3.31
and to provide Complaint Counsel with the expert' s report. Complaint Counsel shall
have 30 days from service of the expert report in which to depose that expert for a period
not to exceed 2 hours.

ORDERED:

Stephen J. McGuire
Chief Administrative Law Judge

Date:
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CERTIFICATE OF SERVICE

I hereby certify that on this 29 day of September, 2005 I caused the

Respondents ' Motion for Leave to Identify an Expert Witness and to Reopen Discovery

for a Limited Purpose and its draft order to be filed and served as follows:

1) an original and one paper copy filed by hand delivery and one electronic copy
in PDF format filed by electronic mail to

Donald S. Clark
Secretary

S. Federal Trade Commission
600 Pennsylvania A venue, N. W.
Room H- 159
Washington, D.C. 20580
Email: secretary ftc.gov



2) two paper copies delivered by hand delivery to:

The Hon. Stephen J. McGuire
Chief Administrative Law Judge

S. Federal Trade Commission
600 Pennsylvania Avenue, N.
Room H- 112
Washington, D.C. 20580

3) one paper copy by first class U.S. Mail to:

James Kohm
Associate Director, Enforcement

S. Federal Trade Commission
601 New Jersey Avenue, N.
Washington, D. C. 20001

4) one paper copy by first class U.S. mail and one electronic copy in PDF format
by electronic mail to:

Laureen Kapin
Joshua S. Millard
Laura Schneider
Walter C. Gross III

S. Federal Trade Commission
600 Pennsylvania Avenue, N.
Suite NJ-2122
Washington, D.C. 20580
Email: lkapin~ftc.gov

jmillard~ftc.gov
lschneider~ftc.gov
wgross~ftc.gov

Stephen E. Nagin
Nagin, Gallop & Figueredo , P.
3225 Aviation Avenue
Third Floor
Miami , FL 33133-4741
Email: snagin~ngf-Iaw.com

Richard D. Burbidge
Burbidge & Mitchell
215 South State Street
Suite 920
Salt Lake City, UT 84111
Email: rburbidge~burbidgeandmitchell.com



Ronald F. Price
Peters Scofield Price

340 Broadway Center
111 East Broadway
Salt Lake City UT 84111
Email: rf~psplawyers.com

Mitchell K. Friedlander
c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, UT 84116
Email: mkf555~msn.com
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error, but not to omit anything. If a paper

for example, there were several papers that

were retracted a number of years ago, those

papers are not on my CV-

What papers are those?

There was a set of papers written

by a student at Emory University, where I was

and some of the information thena professor,

was later found to be falsified. That group

of papers was retracted from the journals and

they are not on my CV-

Can you tell us what that was

about?

I think this has come upSure.

already in our discussions if I recall

correctly, but there was a student at

Emory University who did research and later

went to Harvard, and while he was at Harvard

it was discovered he had fabricated some data

at Harvard, and when an investigative

committee was set up it was found that some

of the data he worked on while he was at

Emory also was fabricated.

All of the papers at Harvard and at
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Emory that involved any fabrication were

retracted from the medical journals.

What was his name?

25 or 30.

Darsee , John Darsee.

You were a co-author?

Yes, me and about 25 other people,

That were all on the same paper?

On all of his papers that were

retracted, yes.

What about the ones that you were

there?

invol ved in, how many other co-authors were

Several.

that?

About ten.

On each paper?

Probably it ranged, it varied.

Is there a reason you are as king me

I can ' t give you the exact number.

my career and I can t tell you the exact

I have 400 or 500 publications in

author count on each one.

of those?

Do you know where I can find copies

Sure. Just go on to PubMed and
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more than likely you will be able to find if

you type in Darsee, D-A-R-S-E-E , you should

be able to pull up those papers. Even though

they are retracted they are still more than

likely in electronic form on the internet.

Pardon the question , but what' s the

role of a co-author?

What is the role of a co-author?

Yes.

It' s actually fairly

well-described. There s criteria for

co-authorship that' s published by each

journal and so you can see it there, but

there s a criteria for co-authorship and

there are a number of different functions a

co-author has. It doesn t -- it may not

necessarily be one function. I t can be three

or four different functions.

Does a co-author have any

responsibility in regards to how a study is

published, a review of the data , things like

that?

not sure, you know, exactly

what the question is you are asking.
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course that you know, people who are

co-authors share certain responsibilities for

the data.

So did you share any responsibility

in the fraudulent data being supplied by

Darsee?

You mean are you asking me if I

was involved in the fraud?

m asking you what your

invol vement was in the study?

I was a colleague and I

participated in the research with him. I saw

some of the patients that were in the study

and I helped him prepare the manuscript,

manuscripts, several.

So you were privy to all the data?

All of the data " no.No.

rarely see all the data in any study, except

in studies which I' m the primary author of

the paper.

So when you are a co-author you see

less of the data and take less

responsibility; is that what you are saying?

No, that' s what you are saying.
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Okay.

You know, co-authorship, as I

mentioned, can be based on any set of

cri teria. There are ten different things you

do when you are a co-author. You have to

meet usually two or three of those different

things to be a co-author, so a part of it

could be getting the funds to the study,

helping to prepare the manuscript , analyzing

the data, designing the studies.

It' s a rather long list.
co-authorship is very variable depending on

specific study.

So in your list of publications,

many of them list you as a co-author?

Yes.

We would have to go through each

and everyone of those studies to find out

what your participation is, has been?

Yes, yes.

And in some of them you list it

could have been minimal, like just getting

the funding; is that correct?

Not necessary -- you know, that'
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what you are saying. The contribution on a

paper could have involved, as I said, there

are about ten different criteria. Usually

most journals require two to three of those

criteria, so it could be anyone of those two
combination, those two or three.

If you get the money for a study

that usually means you had the idea and wrote

the grant, as in academia and so that

already commutes a lot of responsibility in

terms of conception of the ideas and so on.

And how do you determine, when you

put your name study as co-author and

you don have the ultimate responsibility

being the lead author

Yes.

-- how do you determine that all of

the data that they are providing you to

review is correct?

It' s called trust and integrity.

And if somebody lies to you then they

violated that trust and it' s just like in any

business, in any relationship, people can be

either honest or dishonest. And so there s a
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certain level of trust that you have and if

they violate it then, you know there

nothing you can do to test someone ' s

honestly, including lie detector tests or

whatever so, you know, so you have to depend

on integrity. And that' s what science is

based on and it doesn t always work

perfectly, but it works most of the time.

You used the word " fraud" when I

asked you a question and you answered me

back, are you accusing me of fraud; is that

correct?

Well, I think you used the word to

begin with. We can read it back. I was

just --
What do you mean by " fraud"

MS. KAPIN: Objection, relevance.

I I m not sure why you are asking me

this or what it has to do with what we

discussing. Fraud" is a word and you d have

to give me a context to put it in into.

Well, you just used the word --

could you find that in the transcript where

he used the word fraud?
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Well 

MR. FELDMAN: He asked if you were

accusing him of participating in fraud,

that was the question of Dr. Heymsfield

to you.

What do you mean when you use the

word " fraud"

What was the sentence that I was

responding to when I asked that, can I get

that from you?

(Record read.

So I' m just responding back to your

use of the word " fraudulent. "

Well, what did you mean by the use

of the word " fraud"

Well , I told you.

MS. KAPIN: I I m going to renew my

objection.

MR. FELDMA: Can we get that

colloquy read back, the three, four

sentences that led up to the comment

that Dr. Heymsfield made.

(Record read.

Was there fraud involved in the


