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Complaint Counsel represent to the Presiding Officer that all six of the fraudulent

studies Dr. Steven B. Heymsfield ("Heymsfield") co-authored with Dr. John R. Darsee

were retracted by the publications in question. Opposition at 1 6. Not so. Four of the

six studies were retracted. Two were not (that according to National Library of

Medicine s "PubMed" database). See Exhibit 1 (Darsee JF, Fulenwider JT, Rikkers LF

Ansley JD, Nordlinger BF, Ivey G, Heymsfield SB Hemodynamics of LeVeen shunt

pulmonary Edema, 194(2) Annals of Surgery 189-92 (1981); Darsee JR, Nutter DO

Hyemsfield SB Hvpertrophic cardiomyopathy, 301 (8) New England Journal of Medicine

442-443 (August 23 , 1979)). Heymsfield lists none of the six studies on his CV, not the

four that were retracted and not the two that were not. See Exhibit 2. None of the six

fraudulent studies appears on any list supplied by Complaint Counsel to Respondents.

Complaint Counsel contend without transcrpt or affidavit support that Dr.

Heymsfield had no involvement with Darsee in obtaining the data used in the six

fraudulent studies. Opposition at 6. Not so, as explained in Respondents ' Motion, Dr.

Heymsfield admitted in his August 30, 2005 deposition that he did obtain data for the

studies. Complaint Counsel's statement conflcts with the witness ' testimony. Exhibit 3

at 454-461. In his August 30, 2005 deposition Heymsfield testified that he had

peronned tests on patients in association with the studies. See id. at 455 ("I saw some of

the patients that were in the study and I helped him prepare the manuscript, manuscripts

several "
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more than likely you will be able to find if

you type in Darsee, D-A-R-S-E-E, you should

be able to pull up those papers. Even though

they are retracted they are still more than

likely in electronic form on the internet.

Pardon the question, but what r s the

role of a co-author?

What is the role of a co-author?

Yes.

It r S actually fairly
well-described. There r S criteria for

co-authorship that r s published by each

journal and so you can see it there, but

there s a criteria for co-authorship and

there are a number of different functions a

co-author has. It doesn r t 

-- 

it may not

necessarily be one function. It can be three

or four different functions.

Does a co-author have any

responsibility in regards to how a study is

published, a review of the data, things like

that?

not sure, you know, exactly

what the question is you are asking.
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course that you know, people who are

co-authors share certain responsibilities for

the data.

So did you share any responsibility

in the fraudulent data being supplied by

Darsee?

You mean, are you asking me if I

was involved in the fraud?

m asking you what your

invol vement was in the study?

I was a colleague and I

participated in the research with him. I saw

some of the patients that were in the study

and I helped him prepare the manuscript,

manuscripts, several.

So you were privy to all the data?

All of the data, " no.No.

rarely see all the data in any study, except

in studies which I' m the primary author of

the paper.

So when you are a co-author you see

less of the data and take less

responsibili ty; is that what you are saying?

No, that' s what you are saying.
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Okay.

co-authorship, as IYou know,

mentioned, can be based on any set of

criteria. There are ten different things you

do when you are a co-author. You have to

meet usually two or three of those different

things to be a co-author, so a part of it

could be getting the funds to the study,

helping to prepare the manuscript, analyzing

the data, designing the studies.

It' s a rather long list.

co-authorship is very variable depending on

specific study.

So in your list of publications,

many of them list you as a co-author?

Yes.

We would have to go through each

and everyone of those studies to find out

what your participation is, has been?

Yes, . yes.

And in some of them you list it

could have been minimal, like just getting

the funding; is that correct?

Not necessary 

-- 

you know, that'
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what you are saying. The contribution on a

paper could have involved, as I said, there

are about ten different criteria. Usually

most journals require two to three of those

criteria, so it could be anyone of those two
combination those two or three.

If you get the money for a study

that usually means you had the idea and wrote

the grant, as in academia, and so that

already commutes a lot of responsibility in

terms of conception of the ideas and so on.

And how do you determine, when you

put your name on a study as co-author and

you don have the ultimate responsibility as

being the lead author

Yes.

-- how do you determine that all of

the data that they are providing you to

review is correct?

It' s called trust and integrity.

And if somebody lies to you then they

violated that trust and it' s just like in any

business, in any relationship, people can be

either honest or dishonest. And so there s a
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certain level of trust that you have and if

they violate it then, you know, there

nothing you can do to test someone ' s

honestly, including lie detector tests or

whatever so, you know, so you have to depend

on integrity. And that' s what science is

based on and it doesn t always work

perfectly, but it works most of the time.

You used the word " fraud" when I

asked you a question and you answered me

back, are you accusing me of fraud; is that

correct?

Well, I think you used the word to

begin with. We can read it back. I was

just 

What do you mean by " fraud"

MS. KAPIN: Obj ection, relevance.

not sure why you are asking me

this or what it has to do with what we

discussing. Fraud" is a word and you I d have

to give me a context to put it in into.

Well, you just used the word 

could you find that in the transcript where

he used the word fraud?
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Well 

MR. FELDMAN; He asked if you were

accusing him of participating in fraud,

that was the question of Dr. Heymsfield

to you.

What do you mean when you use the

word " fraud"

What was the sentence that I was

responding to when I asked that, can I get

that from you?

(Record read.

So I' m just responding back to your

use of the word fraudulent. "

Well, what did you mean by the use

of the word " fraud"

Well, I told you.

MS. KAPIN; m going to renew my

obj ection.

MR. FELDMA; Can we get that

colloquy read back, the three, four

sentences that led up to the comment

that Dr. Heymsfield made.

(Record read.

Was there fraud involved in the
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Darsee studies?

Yes.

What do you mean by the word

fraud" in that context?

Darsee made up data that was

eventually put into the papers.

fabricated the data. He claims to have

evaluated patients that actually were not

able to be found later. not sure Darsee

ever admitted to it, but there was a

committee formed that established that the

patients who were in some of his papers could

not be identified.

When you talk about the " student"

that student was Darsee; is that correct?

Yes.

And was Darsee under your

supervision?

Not at the time he was caught for

his fabrication, no, he was at Harvard at

that point.

The time he committed the fraud was

he under your supervision?

No, he was not under my direct
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supervision. He was working as a medical

resident, in fact, he was chief resident at

Emory University. He is under the direct

supervision of the chief of medicine,

Willis Hearst (phonetic).

Was he under your supervision in

any way; direct, indirect?

I don t think so, I mean other than

I had a higher rank than he did. I was

probably an assistant professor and he was

still in training and, therefore, our ranks

were different, but I didn t supervise him.

And in the world I live in today, the word

supervision" has very specific meaning.

No, he was not an employee of mine,

nor did I evaluate him or grade him in any

way.

Did you write to the peer review

journals that published the studies and ask

for retraction of the studies?

Well, I think that there were

retraction letters and I believe that I did

sign some of them. I would have to go back.

My memory on this is not impeccable, but



UNITED STATES OF AMERICA
FEDERAL TRAE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, D.

In the Matter of

BASIC RESEARCH, LLC
G. WATERHOUSE LLC

KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
SOV AGE DERMALOGIC LABORATORIES, LLC
BAN LLC d/b/a BASIC RESEARCH LLC

OLD BASIC RESEARCH, LLC
BASIC RESEARCH, A.G. WATERHOUSE
KLEIN-BECKER USA, NUTRA SPORT, and
SOV AGE DERMALOGIC LABORATORIES

DENNIS GAY
DANIEL B. MOWREY d/b/a AMERICAN

PHYTOTHERAPY RESEARCH
LABORATORY, and

MITCHELL K. FREDLANDER
Respondents

Docket No. 9318

CERTIFICATE OF SERVICE

I hereby certify that on this 13 day of October, 2005 I caused the Respondents

Petition for Leave to File Reply and the attached Respondents ' Reply to Correct False

Representations in Opposition to Respondents ' Motion to Add an Exper Witness and to

Reopen Discovery and the exhibits thereto to be filed and served as follows:

1) an original and one paper copy fied by hand delivery and one electronic copy
in PDF fonnat filed by electronic mail to

Donald S. Clark
Secretary

S. Federal Trade Commission
600 Pennsylvania Avenue, N.
Room H-159
Washington, D.C. 20580



Email: secretar ftc.gov

2) two paper copies delivered by hand delivery to:

The Hon. Stephen J. McGuire
Chief Administrative Law Judge

s. Federal Trade Commission
600 Pennsylvania Avenue, N.
Room H- 112
Washington, D.C. 20580

3) one paper copy by first class U.S. Mail to:

James Kohm
Associate Director, Enforcement

s. Federal Trade Commission
601 New Jersey Avenue, N.
Washington, D.C. 20001

4) one paper copy by first class U.S. mail and one electronic copy in PDF fonnat
by electronic mail to:

Laureen Kapin
Joshua S. Milard
Laura Schneider

Walter C. Gross III
Lemuel W.Dowdy
Edwin Rodriguez

S. Federal Trade Commission
600 Pennsylvania Avenue, N.
Suite NJ-2122
Washington, D.C. 20580
Email: lkapin ftc.gov

jmilard ftc.gov
lschneider ftc.gov
wgross ftc.gov
ldowdy ftc.gov
erodriguez ftc.gov

Stephen E. Nagin
Nagin, Gallop & Figueredo , P.
3225 Aviation Avenue
Third Floor
Miami , FL 33133-4741
Email: snagin ngf-Iaw.com



Richard D. Burbidge
Burbidge & Mitchell
215 South State Street
Suite 920
Salt Lake City, UT 84111
Email: rburbidge(iburbidgeandmitchell.com

Ronald F. Price
Peters Scofield Price
340 Broadway Center
111 East Broadway
Salt Lake City UT 84111
Email: rfp(ipsplawyers.com

Mitchell K. Friedlander
c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, UT 84116
Emai1: mkf555(imsn.com


