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UNITED 5TATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

Docket No, 9204

MEC.SOFTWARE CORPORATION,
# curporalion.

e e e e e

PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL
For the purpose of proteciing the interests of the partics and persons who are not parties

in the above-caplioned matter (the “Matter™) against improper usc and disclosure of confidemial
information submitted or produced in cormection with this procceding:

IT IS HEREBY ORDERED THAT this Protective Crder Governing Discovery Material
{"Protective Order”) shall govern the handhing of all Discovery Matenal, as hereafter defined.

DEFINITIONS

1. “Matter” means the matter captioned i the Matter of MSC Sofhware Corporation, Docket
No. 9289, pending before the Federal Trade Commuission, and all subseqeent appeliate or
ather raview procesdings related thereto.

2, *Commussion” or “FTC™ means the Federal Trade Commisston, or any of its employsss,
agents, atlomeys, and all other persons acting on its behalf, cxcluding persons retmned as
consuliants or experts for the purpeses of this Matter.

3 “MSC” meants MSC.Software Corporation, a corporation arganized, existing, and doing
business under and by virtue of the laws of the State of Delaware, with its principal place
of business located at 2 MacArthur Place, Santa Ana, California %2707,

4, “Party”’ means either the FTC or MSC.

Lre

“Respondent’” means MAC,

6. “Dutside Counsel™ means the taw firms that are counsel of record for Respondent in this
Matter and their associated attomeys; persons regularhy emploved by such law Brms
(inchuding lcgal assistants, clerical staff, and information management personmel) and
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temporary porsonnct retauned by such law [irms to perform legal or clerical duties, ur io
provide logistical litigation support with regard to this Matter; provided that any attorney
associated with Outside Counsel shall not be a director, officer or employee of
Respondent. The term Cutside Counsel does not include persons retained as consultants
or experts for the purpose of this Matter,

“Producing Party” means 4 Pariy or Third Party that produced or intends to produce
Confidential Discovery Marerial to any of the Parties. As to Confidential Discovery
Material of a Thuird Party that 15 produced by or in the possessien, custady or control of
the FTC, “Producing Party™ shall mean the Third Party that originalty provided the
Confidential Discovery Matenal to the FTC. As to any documeant or material preparcd
by, or on behalf of the FTC, “Producing Party™ shall mean the FTC.

“Third Party” mcans any nalural person, parinership, corporation, association, or other
legal entity not named as a parly lo Lhis Matter and its employees, directors, officers,
artormeys, and agents.

“Expert’Consiliant™ means experts or oiher persons wha are retained to assist Complaing
{Counsel or Respondent’s counsel in preparation for trial or to give testimony at tral in
this Mattcr.

“Customsrs of a company which develops or supplies CALVCAE software,” “customers
of such companies,” or "customncr of such a company™ meaus only 4 customer using the
CAD/CAE software in the development of a product which the customer markets and
sells.

“CADICAE Software” means any software which petforms either computer aided design
or computer aided engmeenng or both.

“Document” means the complete original and any copies of any written or graphic matter,
no matter how produced, recorded, stored or reproduced, including, but not limited to,
any wriling, letter, envelope, meeting minute, memorandum, affidavit, declaration, book,
record, survey, map, study, handwritten note, working paper, chart, index, tabulation,
graph, tape, data sheet, printont, microfilm, computer readable media or other
electronically stored data, appointment book, diary, diary entry, calendar, desk pad,
telephone message ship, note of interview or commumecation or any other data
compilation, incleding all drafts of all such documnents. “Document”™ also includes cvery
writing, drawing, graph, chart, photograph, phono record, tape and other data
compilatrons frem which information can be obtained, and includes alt drafts and all
copies ol ¢very such wniting or record that contaln any eommentary, notes, or marking
whatscever not appearing on the original.
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“Discovery Matenal” means any documenis or infurmnation produced or given o one
Party by another Party or by a Third Party in connection with discovery ot this Matter,
and includes without limitation deposition testimony, deposition cxhibits, interrozatory
responscs, adinssions, affidavits, declarations, decuments produced pursuant to
compulsory process or voluntanly in ligu thercot,

“Confidential Discavery Materal™ means all Discovery Material that is designuted by a
Produeing Party as confidential and that is covered by Section &(f) of the Federal Trade
Comnmission Act, 15 ULS.C. § 40(f), and Commission Rule of Praclice § 4.10{a)}2), 16
C.FR. § 4.10(2)2); or Rule 26{c)7) of the Federal Rules of Civil Procedure and
precedents thereunder. Confidential Discovery Material shall includs non-public
commereral informanon, the disclosure of which to Respondent or Third Parties woutd
causc substantial commercial hanm or personal embarrassment to the disclosing party.
The followng is 2 non-exhaustive list of examples of information that likely will quakify
for reaiment as Confidential Discovary Material: sirategic plans {involving pricing,
marksting, rescarch and development, product road maps, corporate allianees, or mergers
and acquisitions) that have not been fully implemented or revealed to the public; trade
secrets; customer-specifie evalwations or data {e.g., prices, volumes, or revenes);
personnel files and evaluations; information subyect to confidentiality or non-disclosure
agreements; proprietary technical or engineering information; proprietary financial data or
projections; and proprietary consumer, customer or market research or analyses
applicable to current or future market conditions, the disclosure of which could reveal
Confidential Discovery Maicrial.

TERMS A ONDITIONS OF PROTECTIVE ORDER

Disclosure of Discovery Matenal, or information derived therefrom, shall be used solely
by the Parties for purpescs of this Matter, and shali not be used for any other purpose,
inchiding without limitation any business or commercial purpose, except that with notice
to the Producing Party, a Party may apply te the Administrative Law Judze for approval
of the use or disclosure of and Discovery Material, or information derived therefrom, for
any other proceeding. Provided, however, that in the event that the Party seeking to use
Discovery Matertal in any other proceeding 1 granted leave 1o do so by Lhe
Administrative Law Judge, it will be required to take appropriate steps to preserve the
confidentiality of such matenial. Additionaily, in such cvent, the Commission may only
nse or dizelose Dhscovery Materizl as provided by (1) its Rules of Practice, Sections 6(f)
and 21 of the Federal Trade Commizsion Act and any cases construing them; and (2) any
other legal obligation imposed upon the Commission. The Partigs, in condusting
discovery from Third Parties, shall attach to such discovery requasts a copy of this
Protective Order and a cowver letter that will apprise such Thuird Parties of their nghts
hereunder.



2. This paragraph concerns the designation of matenal as “Conftdential™ and “Restricted
Confidential, Attorney Eyes Only”

{a)

(b}

Destgmation of Documents as "CONFIDENTIAL - FTC Decket No. 9299.7

Driscovery material may be designate matertal as Confidential Discovery Matcrial

by Producing Parties by placing on or affixing, in such manmer as will not
interfere with the egibility therzof, the notation “CONFIDENTIAL - FTC Docket

 INo. ¥299” (or other shmilar notation contaming a reference io thes Matter) to the

first page of a document containing such Confidential Discovery Matenal, or, by
instcting the court reparter to denote each page of a transeript contaimng such
{onfidential Dhiscovery Matenal as “Confidential.” Such desigmations shall be
made within fourteen (14) days from the initial production or deposition and
constitute 4 good-faith representation by counsel for the Party or Third Party
making the desigrations that the dociiment constitutes or contains “Confidential
Discovery Malenial”

Designation of Documents as “RESTRICTED CONFIDENTIAL, ATTORNEY
EYES ONLY - FTC Docket No. 9294,

In order to perrmit Producing Partiss to provide additional protection for a limited
nurnber of documents that contain highby sensitive commercial information,
Producing Parties may desigmate documents as “Rastricted Confidential, Attomey
Cyes Only, FTC Docket No.729%™ by placing on or affixing such legend on each
page of the document. It is anticipated that documents to be designated Restricted
Confidential, Attornev Eyes Onty may include certaun marketing plans, sales
forecasts, business plans, the financial terms of contracts, operating plans, pricing
and cost data, price terms, analyses of pricing or competition information, and
linited proprietary personnel miormation, and thar this particularly restrictive
designation is to be wtilized Ior a limited munber of documents, Pocuments
designated Restricted Confidential, Attorney Eyes Only may be disclosed 1o
Outside Counsel, Complaint Counsel, in-house counsel (designated pursuant to
paragraph 3, herenf), and to Experts/Consultants (purayraph 4(c), huercod) that are
net current officers, directors or employees of compamies which develep or supply
CADYCAE software, or carrent officers, directors or cmployces of customers of
snch companies (other than in-house counsel designated pursuant to paragraph 3
hereto). Such matenials may not be disclozed to Experts/Consultants or to
witnesses or deponents at trial or deposition {paragraph 4(d) hereof), whers the
Expert/Consultants, deponents or witnesses are curvent officers, directors, or
employees of companies which develop or supply CAD/CAE software, or current
officers, directors or employees of customers of such companies (other than in-
house counsel designated pursuant to paragraph 5 hereto), except it accordance
with subsection {¢) of this paragraph 2. In all other respects, Restricted



(e)

(d}

Confidential, Attomey Eyes Only matenal shali be treated as Confidential
Mhscavery Materal and all references in thts Protective Order and in the sxhibit
hereto (o Confudential Discovery Material shail include documents designated
Restncted Confidential, Allemey Eves Only.

Disclosure of Restricled Confidentisl, Atiomey Eves Only Material to
Experts/Consultants, Deponents or Witnesses Who Are Current Gfficers,

- Drirectors, ot Employees of Companies which Develop or Supply CAD/CAE

Software, or Current Officers, Directors or Employees of Customers of Such
Comparnies (other than m-honse counsel designated pursuant to paragraph 3
hereta).

If any party desires to disclose Restricted Confidential, Attormey Eves Only
material to any Expert/Consuitant, deponent or witness that is corrently an officer,
director or employee of a company which develops or supplies CADVCAE
software, or & curent officer, director or cmployee of a cuslomer of such a
company, other than in-house counsel designated parsuant to paragraph & hereto,
the disclosing party shall notify the Producing Party of its desire 1o disclose such
material. Such notice shall identify the specific individual to whom the Restricted
Confidential, Attommey Eves Unly matenal is to be disclosed. Such identrfication
shall include, but net be limited to, the full name and professional address and/or
affiliation of the identified individual. The Producing Party may object to the
disclasure of the Restricted Confidential, Attorney Eves Only material within five
{5) business days of receiving notice of an intent to disclose the Restricted
Confidential, Attorney Eyes {lnly material to an individual hy providing the
disclosmyg Party with a wntten statement of the rezsons for ohjection. If the
Producing Party timcly obects, the disclosing Party shall not disclosc the
Restricted Confidential, Attorney BEyes Oy matenial to the identified individead,
absent a written agreement with the Producing Party, order of the Administrative
Law Judge or reling on appeal. The Producing Party lodging an objection and the
disclosing Party shall meat and confer in good faith in an attempt to determine the
terms of disclosure to the identified individual. [f at the end of five (5) business
days of negotiating Lhe parties have not resolved their differences or if counsel
determine 1o good faith that negotiations have failed, the disclosmyg Party may
make written apphcation to the Admintstrative Law Judge as provided by
paragraph Te) of this Protective Order. IFthe Producing Party does not object to
the disclosure of Restricted Confidential, Attorney Eyes Only matetial o the
identified mdividual within five {5} business days, the disclosing Party may
disclose the Restricted Confidential, Attorney Eves Only matetial the identified
individual.

Disputes Conceming Designation or Diselosure of Restneted Confidential,
Attorney Eyes Unly Matenal
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Drisputes concerning the designation or disclosure of Restricted Conlidential,
Attorney Byes Only material shall be resolbved in accordanee with the provisions
of paragraph 7.

(e} No Presumption or Inference

Na presumption or inference shall he drawn that matcrial designated Restricted
Confidential, Attomey Eves Only i3 entitled to the protections of this paragraph.

() Due Process Savings Clause

Nothing herein shall be used to argue that & Party’s right to attend the trial-of, or
other proceedings in, this Matter is aftected In any way by the designation of
material as Restncted Confidential, Attomey Fyes Only.

All documents heretofore obtained by (he Cormmssion through compulsory process or
voluntarily from any Party or Third Party, regardless of whether designated cenfidential
by the Party or Third Party, and transeripts of any investigational hearings, intervisws and
depositions, that were obtained duxing the pre-comiplaint stage of this Matter shall be
treated as “Confidential™ m accordancs with paragraph 2(a) of this order. Furthermore,
Complaint Counsel shall, within five business days of the effective date of this Protective
Order, provide a copy of this Order lo 4ll Parnes or Third Parthizs from whom the
Commission obtainred documents during the pre-Complaint invesligalion and shall notufy
those Parties and Third Parties that they shall have thirty days from the effective date of
this Proteetive Order to detemmine whether their materials qualify for the higher
protection of Resmicted Confidential, Attorney Eyes Only and to so designate such
documents.

Confidential Discovery Material shall not, direstly or indirectly, be disclosed or otherwise
provided to anvone except to:

{a) Compiaint Counsel and the Commission, as permitted by the Commission’s Rules
of Practice,

{h) Outside Counsel,
{c) Experts/Consultants {in sccordance with paragraph @ hereto);
fdy  witnesses or deponents at trial or deposition,

(&) the Administrative Law Judge and personnel assisting him,



(f) conirt reporters and deposiiion Transcript reporters;

{2}  judges and other count personnel of any court having jurisdiction over any appual
proceedings involving this Matter; and

{h) any author or recipient of the Confidential Discovery Material (as indicated on the
face of the document, record or material), and any individual who was in the
direct chain of supervision of the awthor at the time the Confidential Discovery
Material was created or received.

In addition to the above-described persons, certain naned desiznated individuals,
including not more than two in-house counsel for Respondent, who do not have day to
day business responsibilitiss, if approved by the Administrative Law Judge pursuant to
the terms of this paragraph, shall be provided with access to Confidential Discovery
Matenal, including matenal destgnated as “Coniidential™ and “Restricted Confidential,
Attorney Eves Unly” on the condition that such in-house counsel or designated executive
signs a declaration m the form attached hereto as Exhibit “A” which 1 incorporated
herein by reference. It is Respondent's burden to establish thal any person Respondent
proposes satishies the governing legal standard for access 1o confidential materdal.
Respondent may move the Administrative Law JTudae to approve named individuals
purstant to ths terms of this paragraph, after supplving to eech producing party and
Coraplaint Counsel ten days advance notice, together with the name and business
atfiliation of the ndividuals, their job 1esponsibilides, and the identity of persons
reporting to them and persons to whom they report.

Confidential Discovery MMaterial, including material designated as “Confidential” and
“Restricted Confidential, Attorney Eyes Only,” shall not, directiy or indirectly, be
disclosed or otherwise provided to an Expert/Consultant, whether ot nol Lhat
Expert/Consultant is currently an officer, director, or employee of a company which
develops or supplics CADVCAE software, or a current ofiicer, director ot cmployoc of a
customer of such a company, unless such Expert/Consultant agrees in writing:

(a) to maintain such Confidential Discovery Material i separate ocked rooms or
locked cabinets when such Confidential Discovery Material is not heing reviewed;

(h)  to return such Confidential Discovery Material to Complaint Counsel ot
Respondent's Cutside Counsel, as appropriate, upon the conchision of the
Expert/Consultant's assigrment or retention or the conclusion of this Matter;

(¢} to not disclese such Confidential Discovery Matcrial to anyone, except as
permitted by this Protective Order; and



(d to use such Confidential Discovery Material and the informatien contained therein
solely for the purpose of rendening consulting services to a Party to this Matter,
including providing testimony in judicial or administrative proceedings arising out
nf this Matrer.

7 This paragraph govemns the procedures for the tollowing specified disclosurcs amd

challenges to designations of confidentiality.

(a)

Disclosure of Confidential Discovery Material to Experts Who Arc Current
Officers, Directors or Employees of Companies which Develop ot Supply
CADYCAE software, or Current Officers, Directors or Emplovees of Customers of
Such Companies (Other than In-house Counsel Designated Pursuant o Paragraph
5 hereto]}.

[f any Party desires o disclose Confidential Discovery Material to any Expert who
may lesiify and who 13 a current officer, director or amployees of a company which
develops or supplivs CADYCAE sollware, or a currenl officer, director or
employves of a customer of such a company {other than in-house eounsal
designated pursuant to paragraph 5 hereto), the disclosing Party shall netifiy the
Producing Party of its desire to disclose such material. Such notice shall identify
the specific exper: who may testify to whom the Confidential Discovery Material
15 t0 be disclosed. Such identification shall include, but not be limited to, the full
name atud professional address and/or affiliation of the proposed expert who may
testity, and a current eurriculum vitae of such expert identifying all other present
and prior employers and/or companies which develop or supply CAD/CAT
software, or costomers of such companies for which or on behalf of which the
identified expert has been employed or done consulting work in the preceding
four (4} years. The Producing Party may object to the disclosure of the
Confidential Discovery Material withm five (5) business days of receiving notice
of an intent to disclose the Confidential Discovery Matenal to the identified
expert by providing the disclosing Party with a wotten slatemneni of the reasons
for the objection. If the Producing Party timely objects, the disclosing Party shall
not discloss the Confidential Discovery Material to the identified cxpert, abscnt a
written agreement with the Producing Party or order of the Administraiive Law
Judge. The Producing Party lodging an ohbjection and the disclosing Party shall
meet and confer in good faith in an attempi to determine the terms of disclosure o
the identified expert. {f at the end of five (5) business days of negotiating the
parties have not resobved their differences or if counsel determume 1n good faith
that negotiations have failed, the disclosing Party may make written application to



{b)

(c)

the Admanistrative Law Judgc as provided by paragraph 7{c) of this Protective
Order. If the Producing Party does not object to the disclosure of Confidential
Dhscovery Material to the identified cxpert within five (5) business days; the
disclosing Party may disclose the Confidential Discovery Material to the
wdentified expert.

Challenges to Conhdentiality Designations

If any Darty sccks to challenge a Producing Panty's designation of material as
Confidential Discovery Material or any other restriction contained within this
Protective Order, the challenging Party shall notify the Producing Party and all
Partics of the challenge to such designation. Such notice shall identify with
specifieity ({.e., by document cantrol numbers, deposition franscript page and line
reference, or other means sufficient to locate =asily such matenals) the desipmaton
being challenged. The Producing Pairty may preserve its designation within five
{3) buginess days of receiving notice of the confidentiality challenge by providing
the challenging Party and all Parties to this action with a written statement of the
reasons for the designation. I {he Producing Party timely preserves its rights, the
Parties shall continue to treat the challenged material ag Confidential Discovery
Material, absent & written agreement with the Producing Party or order of the
Administrative Law Judge. The Producing Party preserving is ighls and the
challenging Party chall conter 1in good faith m an attempt to negotiate changes to
any challenged designation. If at the end of five (5) business davs of negotiating
the pariies have not resolved their differences or if counsel determine in good faith
that negotiations have failed, the challenging Party may malke written application
to the Administrative Law Judge as providead by paragraph 7(c) of this Protective
Order. If the Producing Party does not preserve its rights within five (5) bisiness
days, the challenging Party may alter the designation as contmted in the notice.
The challenging Party shall notify the Producing Party and the other Parties to this
action of any changes m confidentality designations.

Regardless of confidential designation, copies ol published magarine ox
newspaper articlcs, and cxcerpts from published books and public decuments filed
with the Sccuritics and Exchange Commission may be used by any Party without
reference to the procedures of this subparagraph. '

Resolution of Disclosure or Confidentiality Disputes

If negotiations under subparagraphs 7{a)-(b) of this Protective Order have finled to
resolve the issues, a Party seeking to disclose Confidential Thscovery Matenal or
challenging a confidentiality designation or any other restriction contamed within
this Protective Order may make written application {o the Admumstrative Law
Judge for relicf. Such application shall be served on the Producing Party and the
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other Party, and be accomparnied by 2 certification that the meet and confer
obligation of paragraph have heen met, hut {tat good faith negotiations have failed
to resolve outstanding issues. The Producing Party and any other Parties shatl
have five (5) business days to respond to the application. While an application is
pending, the Parties shall maintain the pre-application status of the Confidential
Discovery Material, Nothing in this Protective Order shall create a presumption
or alter the burden of persnading the Admmnistrative Law Judge of the propriety of
a requested disclosure or changs in designation.

Confidential Discovery Material shall not he disclosed to any person described in
subparagraphs 4(¢} and 4{d} of this Protective Order until such person has executed and
transmitied io Respondent’s counsel or Complaimt Counsel, as the case may be, a
declaration or declarations, as applicable, in the form attached hereto as Fxhibit “A "
which is incorporated herein by reference. Respondent’s counsel and Complaint Counsel
shall maintain a file of all such declaralions for the duration of the litigation.
Conlidential Discovery Matenial shali not be copiced or reproduced for use m this Matter
except to the extent such copying or reproduction is reasonably necessary to the conduct
of this Matter, and all such copies or reproductions shall be subject to the terns of this
Protective QOrder. If the duplieation process by which copes or reproductions of
Confidential Discovery Material are made does not prescrve the confidentiality
designations that appear on the original documents, all such copies or reproductions shali
be stamped “CONFIDENTIAL - FTC Docket No, 9209,

The Parties shall not be obligated to challenge the propriety of any designation or
treatment of information as confidential and the failure to do so promptly shall not
preclude any subsequent objection to such designation or lreatment, or any motion
seekimg patmission to disclose such material to persons not referred to in paragraphs 4
and 5 above. I Confidential Discovery Muterial is produced without the legend attached,
such document shall be treated as Confidentizl from the time the Producing Party advises
Complaint Counsel and Respondent’s counsel in writing that such material should be so
designated and provides all the Partics with an appropriately labeled replaccment. The
Parti=s shall retumn promptly or destroy the unmarked documents.

If the FTC: {2) receives a discovery request that may requirs the disclosure by it of'a
Third Party’s Confidential Discovery Matenal; or (b) intends to or is required 1o disclose,
voluntarily er involuntarily, a Third Party’s Confidential Discovery Material (whether or
nat such disclosure is in response to a discovery request}, the TTC promptly shall noufy
the Third Party of either receipt of such request or its intention to disclase such material,
Such notification shall be in writing and, 1f not otherwise done, sent for recept by the
Producing Party at least five (5) business days before prodection, and shall include a copy
of this Protective Order and a cover letter thut will apprise the Third Party of its nghis
herennder.

10



Pt It any Party receives a discovery reguest m another procesding that may require the
disclosure of a Producimg Party’s Conlidential Discovery Material, the subpoena recipiertt
promptly shall notify the Producing Barty of receipt ol such request, Such notilication
zhall be in writing and, if not otherwize done, sent for receipt by the Producing Party at
least five {5) business days bolore production, and shall include a copy of this Protective
Order and a cover letter that will apprisc the Producing Parry of its righrs hereunder. The
Producing Patty shall be solely responsible for asserting any objection to the requested
production. Nothing herein shall be construed as requinng the subpocna recipiont or
anyone else covered by this Order 10 challenge or appeal any such order requiring
production of Confidential Discovery Materal, or to subject itself to any penalties for
noncompliance with any such order, or w scok any relicl ffom the Administrative Law
Judea or the Comumission.

12, This Order governs the disclosure of matcrial during the course of discovery and does not
comstitute an in camera order as provided in Section 3.45 of the Conunission's Rules of
Practice (“Tinle™), 16 C.F.R. § 3.45.

13. MNothiny m thig Protective Order shall be construed to conflict with the provizsions of
Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 T.8.C. §§ 46, 50, 57b-2,
or with Rules 3.22, 3.45 ar 4.11 (b)-(e), 16 CF.R. §§ 3.22, 3.45 and 4.11 (h)-(e).}

Ay Party or Producing Party may move at any time for (n camera treatment of any
Confidential Discovery Material or any portion of the proceedings in this Matter to the
gxtent necessary for proper disposition of the Matter. An application for i camera
treatment oiest el the siandards sel forth m 16 C.FE. § 3.45 and cxplaned in fir re
Dura Lube Corp., 1999 FTC LEXIS 255 {Dcce. 23, 1999,

14, Al lhe conclusion of this Matter, Respondent’s counsel shall returm to the Producing
Party, or destroy, all onginals and copies of documents and all notes, memaranda, or
other papers contamming Ceonfidental Discovery Material which have not becn made part
of the peblic record in this Matter. Complatnt Counsel shall dispose of all documenes in
accordance with Bule 4.12, 16 CFR. § 4.12.

i5.  The provisions of this Protcetive Order, insofar az they restrict the communication and
use of Confidential Discovery Material, shall continue to be binding after the conclusion
of this Matter, unless modified by written permission oi the Producing Party or further
order of the Commission or Administrative Law Judge hearing this Matter.

' The right of the Administrative Law Judge, the Commission, and reviewing courts to
disclose information afforded in camera (reatment ot Confidential Discovery Maleral, o Lhe
cxtent necessary for proper disposition of the proceedmg, 1z specifically resarved pursuant to
Ruic3.45, 16 CFR. §3.45.
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This Protectrve Order shall not apply to the disclosure by a Producing Party or its Counscl
of such Producing Party’s Confidential Discovery Matenal 1o such Producing Party’s
empiloyees, agents, former employees, board members, directors, and officers.

The production or disclosure of arry Discovery Material made afier entry of this
Protective Order which a Produecing Party claims was inadvertent and should not have
been produced or disclosed becauss of a privilege will not antonratically be deemed to be
a waiver of any privilege to which the Producing Pasty would have been entitled had the
privileged Discovery Material not inadvertently been produced or disclosed. In the cveni
of such claimead inadvertent production or disclosure, the following procedures shall be
followed:

(1)

(b)

()

The Producing Party may request the remun of any such Discovery Material within
twenty (20) days of discovering that it was madvertently produced or disclosed {or
inadvertently produced or disclosed without redacting the privileged conrent). A
request for the rerum of any Discovery material shall identify the specific
Discovery Material and the basis for asserting that the specific Discovery Material
(or portions thercof) is subject to the attomey-client privilege or the work product
doctrine and the date of discovery that there had been an inadvertenr production or
dizclosure.

If a Producing Party requests the return, pursuant to this paragraph, of any sach
Discovery Matenal from ancther Party, the Party to whom (he request 1s made
shall return imemediately (o the Producing Party all copies of the Discovery
Material within its pessession, custody, or control — including all copics in the
possession of experts, consuliants, or olhcrs to whom the Discovery Material was
provided —unless the Party asked to renun the Discovery Material in good faith
reasonably believes that the Diseovery Material ia not pnivileged. Such good faith
belict shall be bascd on either {1} a facial review ol the Discovery Matenial, or {i1)
the inadequacy of any explanations provided by the Producing Party, and shall ned
be based on an argument that production or disclesure of the Discovery Maremnal
waived any privilege. In the cvenl that only portions of the Discovery material
cantain privileged suhject matter, the Producing Party shall substitute a redacted
version of the Discovery Material at the time of making the request for the return
of the requested Discovery Material.,

Should the Party contesting the request to retum the Discovery Material pursuant
to this paragraph deciine to return the Discovery Muterial, the Producing Party
sgeking returm of the scovery Material may thereafter move for an order
compelling the refum of the Discovery Material. Tn any such motion, the
Producing Party shatl have the burden of showing that the Discovery Matetial is
privileged and that the production was inadvertent.

12



18.  [Cniry of the foregoing Protective Order s without prejudice to the night of the Parties or
Third Parries to apply for further protective orders or for modification of any provision of
this Protective Order.

ORDERED: _ _ _
o CZ’MM
D. Michaet Chappe

Administrative Law Judge

Dated: November 27, 2001

13



EXHIBIT A

LUNITEDR STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

Docket Mo, %299

MSC SOFTWARE CORPCORATION,
4 corporation.

T ™ e’ ema et twr

DECLARATION CONCERNING PRIFTECTIVE
ORDER GOYERNING DISCOVERY MATERIAL

L [NAME], hereby declare and certify the following (o be true:

i. [Statcment of employment]
2. I have tead the “Protective Order Governing Discovery Matenal” {“Protective
Order™) issued by Administrative Law Judge D, Michacl Chappell on . 1N comnection

wilh the ahove-captioned matter. T understand the restrictions on my use of any Confidentiat
Discovery Matersal {as this term 15 used m the Protective Order) in this action and T agree to
abide by the Protective Order.

3 [ understand that the restrictions on my use of such Confidential Dhzcovery
Matenial include:

a. that I will use such Confidantial Dhscovery Material only for the purpose
of preparing for this procesding, and hearmg(s) and any appeal of this
proceeding and for no other purpose;

b. that I will not disclose such Confidential Discovery Material to anyone,
except as permitted by the Protective Order; and

G that upen the lermination of my participation 1n tles proceeding [ waill
promptly retm all Confidential Discovery Matcrial, and all notes,
mesmoranda, or othor papers containing Comnfidential Discovery Material,
to Complaint Counsel or Respondent’s counsel, as appropriate,



[4. [ understand that i[' T am receiving Confidential Discovery Matenal as un
Expert/Consultant, as that term is defined in this Protective Order, the restrictions on my use of
Confidential Dhscovery Matenal also include the duty and obligation:

3 to maintain such Confidential Discovery Materal in separate locked
rooms o lockod cabinets when such Confidennal Discovery Matenal 1s
not being reviewed;

b. to return such Confidential Discovery Material to Complaint Counsel or
Respondent's Outside Clounsel, as appropriate, upon the conclusion of my
assignment or retention; and

c. to use such Confidential Discovery Maleriad and the information contaimed
thercin solely tor the purpese of rendermnyg consalting serviecs to a Party to
this Matter, including providing testimony in judicial or administrative
proceedings ansing out of tns Matter ]

5. [ am fully aware that, pursuant to Section 3.42(h) of the Commission’s Rules of
Practice, 16 C F.E. § 3.42{h), my failure to comply with the terims ol the Protective Order may
constitute contempt ot the Commission and may subject me to sanctions impesed by the
Commission.

Datg:

Full Narne [Typed or Prinied]

Signature



