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)
MSC.SOFTWARE CORPORATION, } Docket No, 3299
a corporation. j
)
JOINT MOTION TO AMEND

PROTECTIVE ORDPER GOVYERNING DISCOVERY MATERIAL

Complaint Counsel and counsel for Respondent MSC.Soltware Corporation herehy
jointly move the Court to coter the attached Amended Protective Order Gioverning Discovery
Material (“Amended Protective Order™. The Amended Protective Ordor adds a senlence at the
end of Paragraph 3 that sets forth a methoedology lor Producing Partics to designate materials as
“Restricted Confidential, Attormey Eves Only.” This amendment is proposed in response 10
inquiries from several Third Parties aboul how o desigoate documments as “Restricted
{‘onfidecntial, Allorney Eves Only.™ The proposcd new seitence states:

“Parties and Third Parties shall designate malenals that quahfy for the higher

protection of Restricted Confidential, Altorney Eyes Only cither {2) by placing on

or 2ffixing such legend on each page of the document, or (b) submitting a log
identifying and descnbing each such document, including any batcs numbers, if

available.”

The titles and definitions have also boen appropriately modified to note that Protective Order has



been amended. We have attached the proposed “Amcnded Protective Order.”
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 3259

MSC SOFTWARE CORPORATION,
a corporation.

L N L

AMENDED PROTECTIVE ORDER GOVERNING IMSCOVERY MATERIAL

For the purpose of protecting the interests uf the parties and persons who are not parties
in the above-captioned matter (the “Matter™) against tmproper use and disclosore of confidential
mformation submitted o produced in comrection with this proceeding:

IT IS HERERY ORDERED THAT this Amended Protective Order Governing Diseovery
Material {“Protective Order™) shall govern the handling of all Discovery Material, as hereafter
defined.

DEFINITIONS

1. “Matter” means the matter captioned I the Matter of MEC Software Corparation, Dockel
No. 9292, pending before the Federal Trade Commission, and all subsequent appellate or
othet review proceedings related thereto.

2. “Commission” or “FTC” means the Federal Trade Commission, or any of its emplovess,
agents, attorneys, and all other persons acting on its behalf, excluding persons retained as
consultants or experts for the purposes of this Matter.

3 “MSC” means MSC.Software Corporation, a corporation organized, exizting, and domg

business under and by viriue of the laws of the State of Delaware, with its principal place
of business Incated at 2 MacArthur Place, Santa Ana, California 92707,

4, “Party” means either the FTC or MSC.
5 “Respondent”™ means MSC,

&, “Outside Counzel” means the law firms that are counsel of record for Rezpondent in this
Mattcr and their asscciated attornevs; persons regularly coploved by such law firms
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(including legal assistants, clerical staff, and information management personnel) and
temporary personnel retained by such law firms to perform legal or clerical duties, or to
provide logistical litigation support with regard to this Matter; provided that any attorncy
assoclated with Outside Counsel shall not be a director, officer or employee of
Respondent. The term Outside Counsel does not include perzons retained as consultants
or experis fur the purpose of this Matier.

“Producing Party™ means a Parly or Third Party that produced or intends to produce
Confidential Discovery Material to any of the Parties, As to Confidential Discovery
Material of a Third Party that is produced by or in 1he possession, custody or conteol of
the FTC, “Producing Pariy”™ shall mean the Third Party that originally provided the
Contidential Discovery Material to the FTC. As to any document or material prepared
by, or on behalf of the FTC, *Producing Pany” shall mean the FTC.

“Third Party” means any natural person, partnership, corporation, association, or other
legal entity not named as a patty to this Maller and its employees, dwectors, oflicers,
attorneys, and agents,

“Bxpert/Consultant” ineans experts or other persons who are retained 1o assist Complaing
Counsel or Respondent’s counsel in preparation for trial or to give testimony at trial in
this Matter.

“Customers of & company which develops or supplies CAD/CAE software,” “customers
of auch companies,” or “customer of such a company” means only & customer using the
CAD/CAE suftware in the development of a product which the customer markets and
gells.

“CAD/CAE Software” means any software which performs cither computer aided design
ot computer aided engmeenny or both.

“Document” means the compicte original and any copies of any written or graphic matter,
ng matter how produced, recorded, stored or reproduced, including, but not limited to,
any witing, leiter, envelope, meeting minute, memorandum, affidavit, declaration, book,
record, survey, map, study, handwritten note, working paper, chart, index, tabulation,
graph, tape, data sheet, printout, microfilm, computer readable medra or other
electronically stored data, appointment book, diary, diary entry, calendar, desk pad,
telephone message slip, note of interview or communication or anv other data
compilation, mcluding ail drafts of all such documents. “Document” also mclades every
writing, drawing, graph, chart, photograph, phoro record, tape and other data
compilaiions from which information can be obtained, and inchudes aii drafts and ali
copies of every such wiriting or record that contain any commentary, notes, or marking
whatsoever bot appcaring on the origingl.
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“Discovery Material” means any documents or information praduced or given to one
Party by another Party or by & Third Party in connection with discovery of this Matter,
and includes without limitation deposition testimony, deposition exhibits, interrogatory
responscs, admissions, atfidavits, declarations, documents produced pursuant to
compulsory process or voluntarily in liew thereol.

“Confidential Discovery Material” means all Dscovery Material ihat is designated by a
Producing Party as confidential and that is covered by Section 6{f) of the Federal Tradc
Commigsion Act, 15 U.S.C. § 46{t), and Commussion Rule of Practice § 4.10(a)(2), 16
CFI. §4.10{a)¥2);, or Rule 26(ci(7) of the Pederal Rules of Civil I'rocedure and
precedents thercunder. Confidential Discovery Materal shall include non-public
commetcial mformation, the disclosure of which to Respondent or Third Parties would
canss substantial commercial harm or personal embarrassment to the disclosing party.
The following 18 a non-exhaustive list of examples of information that likely will qualify
for treatment as Confidential Discovery Material: strategie plans (involving pricmg,
markcting, research and development, product road maps, corporate alliances, or mcrgers
and acquisitions ) that have not been fully implemented or reveated to the public; trade
secrets, custumer-specific evaluations or data (e. g, prices, volumes, or revenes);
persennel fles and evaluations, mformation subject to confidentiality or non-disclosure
agreements; proprietary technical or engincering intormation;, proprietary financial data or
projections; and proprietary conswner, customer or market research or analyscs
applicable to current ar future market conditions, the disclosure of which could reveal
Confidential Dhseovery Material.

TERMS AND CONDITIONS OF PROTECTIVE OR.DER

Disclosure of Discovery Material, or mformation derived therefrom, shall be used solely
by the Partics for purposes of this Matter, and shall not be used for any other purpose,
including without limitation any business or commercial purpose, except that with notice
to the Producing Party, a Party may apply 1o the Adminisuarive Law Tudge for approval
of the use or disclesute of and Discovery Material, or information derived therefrom, for
any other proceeding. Provided, however, thut in the event that the Party seeking to use
Discovery Material in amy other proceeding s granted leave 1o do so by the
Administrative Law Judge, it will be required to take appropriaic steps to preserve the
confidentiality of such material, Additionally, in such event, the Commission may only
use o1 thscluse Discovery Material as provided by (1) ®s Rules of Practice, Sections 6(F)
and 21 of the Federal Trade Commission Act and any cases construing them, and (2) any
other legal obligation imposcd upon the Commission. The Partics, in conducting
discovery from Third Parties, shall attach to such discovery requests a copy of this
Protective Order and a cover letter that will apprise such Third Parties of their nights
hereunder,

el
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This paragraph concems the designation of material a3 “Confidential” and “Restricted
Confidential, Attorney Eyes Only.”

(a)

(b

Designation ef Documents as “CONFIDENTIAL - FTC Docket Mo, 3290,

Discovery material may be designate material ag Confidential Discovery Material
by Producing Parties by placing on or affixing, in such manner 45 will not
interfere with the legibility thereof, the notation “CONFIDENTIAL - FTC Docket
Mo, 92997 (or ather similar notation containing a reference to this Matter) to the
first page of a document containing such Confidential Discovery Material, or, by
instructing the court reporter to denote each page of a transcript containing such
Confidential Discovery Material as “Conflidential * Such designations shall be
made within fourteen (14} days Irom the indial production or deposition and
constitute a good-[alth represcotation by counsel for the Party or Third Party
making the designations that the document constitutes or contains “Confidential

Discovery Material.”

Designation of Documents as “RESTRICTED CONFIDENTIAL, ATTORNEY
EYES ONLY - FTC Dacket No. 92007

In order to permit Producing Parties to provide additional protection for a limited
number of documents that contain highly sensitive commercial infarmation,
Producing Parties may designate documents 1 “Restricted Confidential, Atlommey
Eves Only, FTC Docket No 9299 by placing on or aftixing such legend on each
page vf the document. It 13 anticipated that documents to be designated Restrnicted
Cenfidential Attorney Fyes Only may include certain marketing plans, sales
forecasts, business plans, the financial terms of contracts, operating plans, pricing
and cost data, price terms, analyscs of pricing or competition information, and
limited proprietary personnel information, and that this particularly restrictive
designation is (& be utilized for a limited mymber of documents. Docuiments
designated Restricted Confidential, Attorney Eyes Only may be disclosed to
COutside Counsel, Complaint Counsel, in-house counze] {designated pursuant to
paragraph 5, hereof), and to Experts/Consultants {paragraph 4{c), hereof) that are
not current afficers, directors or emplovess of companies which develop or supply
CADVCAE software, or current officers, directors or employees of customers of
such companies {other than in-house counsel desigmated pursuant to paragraph 5
hereto). Such materials may not be disclosed to Experts/Consultants or to
witnesses or depunents at trial or deposition (paragraph 4(d) hereof), where the
Expert/Consultunts, deponents or witnesses are current officers, dwectors, or
employees of compames which develop or supply CAD/CAE software, or current
officers, directors or employees of customers of such companies {(other than in-
house counsel designated pursuant to paragraph 5 hereto), except in accordance
with subsection () of this paragraph 2. In all other respects, Restricted



Confidential, Attorney Eves Only matena!l shall be treated as Confideniial
Discovery Material and all references in this Protective Order and in the exhibit
hereto to Confidential Tiscovery Material shall include documents designated

Bestricted Confidential, Attorney Eyes Only.

Drselosure of Restricted Confidential, Attorney Fyes (nly Material to
Experis/Consultants, Deponents or Witnesses Who Are Current Officers,
Directors, or Employees of Companies which Develop or Supply CAD/CAL
Software, or Current Officers, Directors ar Employees of Customers of Such
Companies {other than in-house counsel designated pursuant 1o paragraph 5

hereto).

If arty party desires to disclose Restricted Confidential, Attorney Eves Only
material to any Expert/Cansultant, depenent or witness that is currently an officer,
director or emplovee of a company which develops or supplies CAD/CAE
software, or a current officer, director or employes of a custotner of such a
compatty, other than in-house counsel designated pursuant to paragraph 5 hereto,
the disclosing party shall notify the Producing Pariy of its desire to dirclose such
material.  Such notice shall identify the specific individual to whom the Restricted
Caoniidental, Attorney Eyez Caly material is to be disclosed. Such identification
shall include, but not be limited to, the full pame and professional address and/or
affiliation of the identifled mdividual The Producing Marty may object to the
disclosure of the Restricted Confidential, Attorney Eves Only material within five
{5) business days of receiving notice of an intent to disclose the Restricted
Confidential, Attorney Eves Only material to an mdividual by providing the
disclosing Party with a written statement of the reasons or objection. If the
Producing Party timely objects, the disciosing Party ghall not disclose the
Resiricted Confidential, Attorney Eyes Only matenal to the wentitted individual
absent 4 written agreement with the Producing Party, order of the Administrative
Law Judge or ruling on appeal. The Producing Party lodging an objection and the
disclosing Tarty shall mect and confer in good faith in an attempt fo determine the
terms of disclosure to the identified individual. 1f at the end of five (5) busmess
days of negotiating the parties have not resolved their differences or if counsel
determine in good faith that negotiations have failed, the disclosing Party may
make written apphcation to the Administrative Law Judge as provided by
paragraph 7(c} of this Protective Order. [f the Producing Party does not object to
the disclosure of Restricted Confidential, Attorney Eves Only material to the
identified individual within five {5) business days, the disclosing Party may
discigse the Restricted Confidential Attorney Eyes Only material the identified
inlividual.

Disputes Concerning Designation or Disclesure of Restricted Confidential,
Attorney Eves Only Material



Disputes concerning the designatinn or disclosore of Restricted Confidential,
Attorney Eves Otily material shall be resolved m accordance with the provisions
of paragraph 7.

{e) Mo Presumption or Inference

Mo presumption or inference shafl be drawn that material destgnated Restricted
Confidential, Attorney Eyes Only is entitled to the protections of this paragraph.

(f) Due Process Savings Clanse

Mathing herein shall be used to argue chat a Party's right to attend the trial of, or
other proceedings in, this Matter is affected in any way by the designation of
material as Restricted Confidential, Attorney Eves Only.

All documents heretofore obtained by the Commission through compulsory pracess or
voluntarily from any Party or Third Party, regardless of whether designated confidential
by the Party or Third Party, and transcripts of any investigational hearings, interviews and
depositions, that were obtained during the pre-complaint stage of this Matter shall be
treated as “Confidential” in accordance with paragraph 2{a) of this order. Furthermore,
Complaint Counsel shall, within five busincss days ol the effective date ol this Proteclive
Order, provide a copy of this Order to all Parties or Third Parties from whom the
Comymission vbtamed documents durmg the pre-Complaint investigation and shall notify
Lthose Parties and Third Parties that they shall have thirty days fom Lhe ellective dale of
this Protective Order to deterinine whether their materials qualify for the higher
protection of Restricted Confidential, Attorocy Eyes Only and to so designate such
documents, Parties and Third Parties shall designate materials that qualify for the higher
protection of Restrnicted Confidential, Attorney Eyes Only either {(a) by placmg on ar
affixing such legend on each page of the document, or (b) submitting a log identifymy
and describing each such document, including any bates numbers, if available.

Confidential Discovery Material shall not, directly or indirectly, be disclosed or otherwise
provided tn anyane except to:

{a) Complaint Counsel and the Commussion, as permitted by the Conumission’s Rules
of Practice;

by  Outside Counsel;
(¢}  Experts/Consultants (in accordance with paragraph & hereto),

(d)  wimesses or deponents at trial or deposition;
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{¢)  the Administrative Law Judge and persommel assisting him;
() court reporters and deposition transeript reporters;

(g} judges and other court personnel of any court having jurisdiction over any appeal
procesdings involving this Matter, and

{h}  any anthor or recipient of the Confideotial Discovery Malerial {as indigated on the
face of the document, record or material), and any individual who was in the
direct chain of supervision of the author at the tine the Confidential Discovery
Material was created or received.

I addition to the abeve-described persons, certain named designated individuais,
includivg not more than two in-house counsel Jor Respondent, who do not have day to
day business responsibilities, if approved by the Admintstrative Law Judge pursuant to
the terms of tins paragraph, shall be provided with access to Confidential Discovery
Material, including material designated as “Confidential” and “‘Restricted Confidential
Attorney Eyes Only” on the condition that such in-house counsel or designated exceutive
signs a declaration in the form attached hereto as Exhibit “A,” which is incorporated
herein by reference. It is Respondent's burden 1o establish that any person Respondent
proposes satisfics the governing legal standard for access to confidential material,
Respondent may move the Administrative Law Judge to approve named mdividuals
pursuant to Lhe terms of this paragraph, after supplying to each preducing party and
Complaint Counsel ten days advance notice, iogether with the name and business
affihation of the individuais, their job responsibililies, and the identity of persons
reporting to them and persons to whom they report.

Confidential Discovery Matenal, including material designated as “Confidential” and
“Restricted Confidential, Attomev Eves Only,” shall not, directly or indirectly, be
disclosed or otherwise provided to an Expert/Consultant, whether or not that
Expert/Consultant 1s currently an officer, direcior, or empioyee of a company which
develops or supplies CAD/CAE software, or a current officer, director or employvee of a
customer of such a company, unless such Expert/Consultant agrees in writing:

(a)  to mainrain such Confidential Discovery Material in separate Iocked rooms or
locked cabinets when such Confidential Discovery Material is not being reviewed,;

(b}  to return such Confidential Discovery Material to Complaint Counsel or
Respondent's Outside Counsel, as appropriate, upon the conclusion of the
Expert/Consultant's assigmneni or retenlivn or the conclusion of this Matter;

{c) w0 not discloss such Confidential Discovery Material to anyone, except as



(d)

permuited by this Protective Order, and

0 use such Confidential Discovery Material and the mformation congained thersin
solely for the purpose of rendering consulting services te a Party to this Matter,
meludng providing testimony in judicial or administrative proceedings arising out
ol this Matter.

This pa_ra;_.;raph woverns the procedures for the followmg specified duclosures and
challenges to designations of confidcentiality.

(a)

Disclnsure of Confidential Digcovery Matenal to Experts Who Ave Current
Officers, Directors or Employees of Companies which Develop or Supply
CAN/CAFE zaftware, or Current Officers, Directors or Employees of Customers of
such Companies (Other than In-house Counzel Designated Pursuant to Paragraph
5 hereto).

If any Party desires to dis¢lose Confidential Discovery Matenal to any Expert who
may testify and who is a current afficer, director or employee of a company which
develops ar supplics CATWCAT software, or a current officer, director or
emplovec of a customer of such a company (other than in-house counsel
designated pursuant to paragraph 5 hereto), the disclosing Party shall notifiy the
Producing Party of i18 desire 10 disclose such material. Such notice shall identify
the specific expert who may testify to whom the Confideatial Discovery Material
is 1o be disclosed. Such identification shall include, bul not be Knited to, the full
name and professional address and/or affiliation of the proposed expert who may
testify, and a current curnculum vitae of such expert identifying all other prescnt
and prior employers andfor vorapanies which develop or supply CADYCAE
sofiware, or customers of such companizs for which or on behalf of which the
identilicd expert has been empleyed or done consulting work n the preceding
four (4} yvears, The Producing Party may objoct to the disclosure of the
Confidential Discovery Material within five (5) business davs of receiving notice
of an intent to disclose the Confidential Discovery Material to the identified
expert by providing the disclosing Farty with a written statement of the reasons
tor the objection. If the Producing Party timely objects, the disclosing Party shall
not disclose the Confidential Discovery Matenal to the ideatified expert, absent a
written apreement with the Producing Party or order of the Administrative Law
Judge. The Producing Party lodging an objection and the disclosing Party shall
meet and confer in good faith in an attempt 10 determine the terms of disclosure to
the identified expert. If at the end of five () business days of ncgotiating the
parties have not resolved their differences or if counsel determine in good faith
that negotiations have failed, the disclosing Pacty may make written application to



(b)

(c}

the Administrative Law Judge as provided by paragraph 7(c) of this Protactive
Order. Tf the Producing Party dees not object to the disclusure of Coniidential
Discovery Material to the identified expert within five (5) business days; the
disclosing Party may disclose the Confidential Txscovery Material to the
identified cxport.

Challenges to Confidentiality Degignalions

If any Party seeks to challenge a Producing Party’s designation of malerial as
Confidential Discovery Material or any other restriction contained within this
Protective Order, the challenging Party shall notify the Producing Party and all
Parties of the chalienge to such designation. Such notice shall identify with
specificity (Z.e., by document control numbers, deposition transeript page and line
reference, or other means sufficient to locate easily such materials} the designation
heing challenged. The Producing Party may preserve its designation within five
{5} business days of receiving notice of the confidentiality challenge by providing
the challenging Party and all Parties to this action with a written statement of the
reasons for the designation. IF the Producing Party timely preserves its rights, the
Parties shall continue to treat the challenged material as Confidential Liscovery
Matcrial, absent a written agreement with the Producing Party or order of the
Administrative Law Judge The Producing Party preserving its rights and the
challenging Parly shalt confer in geod taith in an attempt to negotiate changes to
any challenged designation. 1f at the end of five (5} business days of negotiating
the parties have not resnlved their differences or if counsel determine in good faith
that negotiations have failed. the challenging Party may make written application
to the Administrative Law Judge as provided by paragraph 7(c) of this I'rotective
Order. If the Preducing Party does not preserve its rights within five (5) business
days, the challenging Party may alter the designation as contained in the notice.
The challenging Party shall notify the Producing Party and the other Parties to this
aciion of any changes in confidenriality designations.

Regardless of confidential designation, copies of publhished magazine or
newspaper articles, and excerpts from published books and public documents filed
with the Securities and Exchange Commission inay be used by any Party without
reference to the prucedures ol this subparagraph.

Resolution of Discloaue or Confidentialify Dispures

If negotiations under subpuaragraphs 7(a)-(b) of this Protective Order have failed to
resolve the 1ssues, a Party seeking to disclose Confidential Discovery Material or
challenging a confidentiality designation or any other restriction comtained within
this Protective Order may make written application to the Administrative Law
Judge for relief. Such application shall be served on the Producing Party and the
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other Party, and be accompanied by a certification that the meet and confer
obligation of paragraph have been met, but that gond faith negotiations have failed
to resolve cutstanding issues, The Producing Party and any other Parties shall
have five (5) business davs to respond to the apphication. While an application is
pending, the Parties shall maintain the pre-application status af the Confidential
Dvscovery Material. Nothing in this Protective Order shall create a presumption
or alter the burden of persuading the Administrative Law Judge of the propriety of
a requested dizclosure or change in designation.

Confidential Discovery Material shall not be disclused (o any person described in
subparagraphs 4(c) and 4(d) of this Protective Order untii such person has executed and
transmitted to Respondent’s counsel or Complaint Counsel, as the case may be, a
declaration or declarations, as applicable, i the [orm altached hereto as Exhibit “A7
which is incorporated herein by reference. Respondent’s counsel und Complaint Counscl
shall maintain a filc of all such declarations for the duration of the litigation,

Confidential Dizcovery Material shall not be copied or reproduced for use in this Matter
except to the extent such copying or reproduction is reasonably necessary to the conduet
uf this Matter, and all such capics or reproductions shall be subject to the terms of this
Protective Order. I the duplication provess by which copies or reproductions of
Confidential Piscovery Material are made does not preserve the confidentiality
designanons that appear on the original documents, 8}l such copes or reproductions shall
be stamped “CONFIDENTIAL - FTC Docket No. 92597

The Parties shall not be obligated to challenge the propriciy of any designation or
treatment of information as confidential and the failurc to do so promptly shall not
preclude any subsequent objection to such designation or treatment, or any maotion
secking permission to disclose such material to persons nat referred to in paragraphs 4
and 5 above. T Confidential Diseowvery Material is produced without the legend aitached,
such document shall be treated as Confidential from {he time the Producing Party advizes
Clomplaint Counsel and Respondent’s counsel in writing that such material should be so
designated and provides all the Parties with an appropriately labeled replacement. The
Darties shall return promptly or destroy the unmarked documents.

If the FTC: (a) receives a discovery request that may require the disclosure by it of a
Third Party’s Confidential Discovery Material, or (b) intends tu or is required to disclose,
voluntarily or Bvoluntarily, a Third Party’s Confidential Discovery Matenial (whether or
not such disclosure is in response to a discovery request), the FTC promptly shall notify
the Third Party of either receipt of such request or its intention to disclose such matenal.
Such notification shall be in wrilng and, i not otherwise done, sent for receipt by the
Producing Party at least five {3) business days before production, and shall inclde a copy
of this M'rotective Order and a cover Ieticr that will apprise the Third Party of its rights
hereunder.

14
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If any Party receives a discovery request in annther procceding that may require the
disclosure of a Producing Party’s Confidential Discovery Material, the subpoena recipient
promptly shall notify the Producing Patty of receipt of such request. Such nofification
shall be i writing and, if not otherwise done, sent for receipt by the Producing Party at
feast five (3) business days beforc production, and shall include a copy of this Protective
Order and a cover letter that will apprise the Producing Party of its rights hereunder. ‘The
Producing Party shall be solely responsible for asserting any objection lo the requested
prodiction. Nothing herein shall be construed as requiring the subpoena rccipieat or
anyone else covered by this Order to challenge or appeal any such order requiring
production of Confidential Discovery Material, or to subject itself to any penalties for
noncompliance with any such order, or to seek any relief from the Administrative Law
Judge or the Commnizsion

Thiz Order governs the disclosure of material during the course of discovery and doas not
congtitute an w2 carmera order az provided in Section 3.45 of the Commission's Rules of
Practice (“Rule™), 16 CFR. § 3.45,

Nothing m this Protective Order shall be construed to conflict with the provisions of
Sections 0, 10, and 21 of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 50, 57b-2,
or with Rules 3.22, 3.45074.31 (h)-{e), 16 CF.R §§3.22, 345 and 4.11 (h)-(e).}

Any Party ar Producing Party may move al any time for in camera treatment of any
Confidential Discovery Material or any portion of the proceedings in thiz Watter to the
extent necessary for proper disposition of the Matter, An application for in covmera
treatment must meet the standards set forthin 16 CF R § 3.45 and explamned m f» r¢
Dhiva Lube Corp., 1999 FTC LEXTS 255 (Dec. 23, 1999).

Al the conclusion of this Matter, Respondent’s counsel shall retum to the Producing
Party, ot destroy, alt ariginals and copies of documents and all notes, memoranda, or
other papers containing Confidential Discovery Matena which have not been made part
of the public record in this Matter. Complamt Counsel shall dispose ol all documenis in
accordance with Rule 4. 12, |6 CFR. §4.12,

The provisions of this Protective Order, insofar as they restrict the communication and
wsc of Confidential Discovery Matenal, shall continue to be binding after the conclusion
of this Matter, unless modified by written permission of the Producing Party or further
order of the Commission or Admimistrative Law Judge hearing this Matter.

' The right of the Admimstrative Law Judge, the Commission, and reviewing courts to

disclose information afforded i camera treatment or Confidential Discovery Material, to the
extent necessary for proper disposition of the procesding, 15 specifically reserved pursuant o
Rule 3.45, 16 CFR. § 3.45.

11
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This Protective Qrder shall not apply to the disclosure by a Producing Party or its Counsel
of such Producing Party’s Confidential Discovery Material to such Producing Party’s
cmployees, agents, lormer employess, board members, directors, and oificcrs.

The production or diselosure ol aty Discovery Material made afer entry of this
Promcctive Order which a Producing Party ¢lains was madvertent and should not have
been produced or disclised because of a privilege will not automatically be deemed to be
1 walver of any privilege o which ithe Producing Party would have been entitled had the
privileged Discovery Material not inadvertently been produced or disclosed. Inihe cvent
of such claimed inadvertent producton or disclosure, the following procedures shall be
followed:

(@)

(b)

(c)

The Producing Party may request the return of any such Discovery Material within
twenty (20} days of discovering that it was madvertently produced or disclosed {or
madvertently produced or disclosed without redacting the prvileged content). A
request for the return of any Discovery material shall identify the specific
Discovery Material and the basis for asserting that the spectiic Discovery Material
{or portions thercof) 18 subject to the attorney-client privilege or the work product
doctrine and the date of discovery that there had heen an inadvertent production or
disclosure.

If a Producing Party requests the return, pursuant to this paragraph, of any such
Discovery Material from another Party, the Party to whom the request 1s made
shall return immediately 10 the Producing Party all copies of the Discovery
Miaterial within its possession, custody, or control — inchiding all copies in the
possassion of experts, consultants, or others tv whom the Discovery Matertal was
provided — unless the Party asked to return the Discovery Matertal in good faith
reasanably beligves that the Discovery Material 15 not privileged. Such good faith
beliet shall be based on enther (i) a facial review of the Discovery Material, or {if)
the inadequacy of any explanations provided by the Producing Party, and shall nat
be based on an argument that production or disclosure of the Discovery Material
waived any privilege, In the event that only portions of the Discovery material
contain privileged subject matter, the Preducing Party shall substitute a redacted
version of the Discovery Matenal at the time of making the request for the return
of the requested Discovery Material.

Should the Party contesting the request to return the Discovery Material pursuant
to this paragraph dechine to return the Discovery Material, the Producing Party
seeking return ol Lhe Discovery Material may thereafter move for an order
compelling the return of the Discovery Material. In any such mation, the
Producing Party shall have the burden of showing that the Discovery Material s
privileged and that the production was inadvertent.
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18.  Entry of the foregoing Protective Order is without prejudice to the right of the Parties ot
Third Parties to apply lor [urther protective orders or for madification of any provision of
this Protective Order.

ORDERELD:

D. Michael Chappell
Admsnistrative Law Judge

Dated: December &, 2001
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EXHIBIT A

UNITED STATES OF AMERICA
FEDLERAL TRADE COMMISSION

In the Matter of
Docket Ko, 9200
MSC.SOFTWARE CORPORATION,

a coTporation.

L\-r"-—-"\a.-r\-_{h...-‘

DECLARATION CONCERNING FPROTECTIVE
ORDER GOYERNING DISCOVERY MATERIAL

L INAME], hereby declare and certify the following to be true:
i [Statement of employment]

2. 1 have read the “Amended Protective Order Governing Discovery Material”
{"Frotective Order™) issued by Administrative Law Judge D). Michacl Chappell on in
comnection with the above-captioned matter. I understand the restnctions on my use of any
Confidential Discovory Matenal {as this term is used in the Protective Order} in this action and T
agree to abide by the Protective Order.

3. I understand that the restrictions an my use of such Confidential Discovery
Material include:

a. that [ will use such Confidential Dhscovery Matenal only for the purpose
of preparing for this proceeding, and hearing(s) and any appeal of this
proceeding and for no other purpose;

b. that I will not disclose such Confidential Discovery Material to anyone,
except as permiited by the Frotective Order; and

C. that upon the termination of my participation in this proceeding I will
prompily return all Confidential Discovery Material, and all notes,
memoranda, or other papers contaming Confidential Discovery Material,
e Complainl Counsel or Respondent's counsel, as appropriale.



[4. I understand that if' T am receving Confidential Discovery Material as an
Expert/Consuliant, as that term is defined in this Protective Order, the resirictions on my use of
Contidential Discovery Matenal also include the duty and obligation;

a. tey maintaim such Confidential Discovery Materizl in separate locked
reoms of locked cabinets when such Confidential Discovery Material is
not being reviewed,

b. to return such Confidential Discovery Material to Complaint Counsel or

Respondent's Outside Counsel, as appropriate, upon the conclusion of my
assigniment or retention; and

c. 10 use such Conlidential Discovery Material and the information contaitied

therein solely for the purpose of rendering consulting services to a Party to
this Matter, incloding providing testimony in judicial or administrative
pracecdings arising out of this Matter, |

3 1 am fully aware that, pursuant to Section 3 42(h) of the Commission’s Rules of
Practice, 16 CF.R. § 3.42(h}, my failure to comply with the terms of the Protective Order may
congtitute contempt of the Commission and may subject me to sanctions impesed by the
Cormimission

Date;

Full Name [Typed or Printed]

signanire




