UNITED STATES OF AMERICA s
BEFORE FEDERAL TRADE COMMISSION

.
M. {""ﬂh:-- rr __,,-'(5

fn the Matter of

MSC SOFTWARE CORPORATION, Docket No. 9299

a corporation.

COMPLAINT COUNSEL’S RESPONSE TO
RESPONDENT®S MEMORANDUM [N OPPOSITION TO
COMPLAINT COUNSEL’S MOTION YO COMPEL COMPLIANCE 1WITH
COMPLAINT COUNSEL’S FIRST REQUEST FﬂR

PRODUCTION OF DOCUMENTS AND THIN

shm of its thetoric, 4nd its attacks on Complaint Counsel, Respondent’s Memormandum
in opposttion te Compiaint Counsel’s Motion to Compel leaves little in dispute. Respondent has
abandoned many of its earfier ebiections o the Document Request, and has agreed to search for
and produce documents respensive to the Document Reguest despite many of its earlier
objections. Nevertheless, our Motion to Compel is not moot, and should be grmted. Since
Respondent has demonsitated a disturbing hahit of reneging on promizes made both to
Complaint Counsel and to this court about its intention to cooperate with discovery, a Motion to
Compel =ven as 10 those aspects of the Document Raquest that Respondent now agress to
comply with is not meot. As 1o Respondent’s remaining objections 10 the Document Request,
they all fail, and Complaint Counsel’s Motion 1o Compel showld be granted. A preposed Order
was attached to the Motion to Compel, and is attached again hereto as Exhibit A.

Respandent’s Memorandum backs down frorn most of Respondent’s earlier refusals to
search for or prodnce documents, as stated in its written ohjections o the Docurnent Request,

dated December 3, 2001 (hereinaller “Respundent’s Objections™, attached hereto as Exhibit B).



Respondent no longer states that 11 will refuse to comply with discovery on the basis of most of

1ts pravicusiy-asserted objections, Respondent should be regarded as having abandoned those

objections. To the extent not mads on December 3, 2000, Respondent has waived any additional

objections, smee Rule 3.38A requircs such objections lo be assertad not Jater than the dale sat for

production of the material, which was December 12, 2001.

Sinee Complaint Counsel filed its Motion to Compel, Respondent has backed down

considerably from Respondent’s Objections. Respondent now states that it:

Does not intend to withhold any documents based on dissatisfaction with
Complaint Counsel’s compliznce with Respondent’s discovery (Respondent’s
Memorangdum 2t 5y,

Will search all its offices worldwide {Respondent’s Memorandum at 7);

Will comply wath the Document Request instruchion thal Respondenl either
provide duplicate copics of dociments found in varous files, or produce ene copy
anid ideniafy the fites in which identical copics are found (Respondent’s
Memorandum at 9);

Will not refuse 0 produce docements for Industries other than automative and
ACTOSPAcs (IRespnndf;nt’s [Memorancumn at 10); and

Agress to search for responsive documents back to January 1, 1995 {Respondent’s

Memorandum at 12}.

While Complaim Counsel welcome Respondent’s abandonment of these obiections,

Complaint Counsel note that they have delayed Complaint Counsel’s discovery, and needlessly

troubled this court with motions praciice. Moreover, simee Regpondent has demonstrated fe this

R



court in the context of our deposition dispute that its representations about future comptiance
with discovery cannot be trusted, Complaint Counsel’s Motion to Compel is not mooted as 0
fhese withdrawn objections until Respondent actually praduces the decumenis.

Furthermore, Respondent still refuses to comply with the Document Request in the
following ways:

] Respundent refuses to comunit to a date by which it will complete its response to

the Document Reguest (Respondent’s Memorandum at 7, 12).
" Respondent refuses to commit to responding to the Docunient Request by

producing a privilege loy, offering only Lo exchange privilege logs with Complaint

Counsel “at an appropriate time™ {Respondent’s Mcmorandum at D).
[ Respondent refuses to produce data responsive to the Document Reguest
{Respondent’s Memorandum at 10 -11).
[ Respondent refuses to commit to searching backup tapes for documenis
responsive (o the Document Request (Respondent™s Memorandum at 11).
As explained heiow, Respondent has failed to jnstify these remaining objections to the Doclnent
Request, or daféﬂd its refisal to comply.

Response Date, Kaspondent refuses to cotnimit to a response date (Respondent’s

Memorandmm at 7, 12), making general burden claims, attempting to excuse ils earlier fatlures to
comply with discovery by clakning business exigencies, and making accusations that Complaini
{ounsel’s conduct delaved Respondent’s search for responsive documents. Respondent’s burden
claxms and accusations against Complaint Connsel are ﬁnsuppﬂrtad by any factual basis, or any

affidavit of eenmsel for Respondent. Accordingly, Respondent has failed to satisfy its burden of
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proof in seeking a Rule 3.31(c) limttation on the scope of discovery.

Privilege Log. Respondent has no susiainable basis for conditioning its own production
of a privileee log on exchange of privilege lags with Complaint Counsel at some undefined
“appropriate” time {Respondeni’s Memorandum at 9). The Rules of Practice, at 3.31{z), require
that, to the greatest extent practicable, discovery should be contucted simultanennosly, not
sequentially, and the fact that a parly is conducting discovery shall not operate to delay any other
party’s discovery.  This is the second instance in which Respondent has flouted Rule 3.31(a),
and sought to depmive Complaint Counsel of its right to condunct discovery. {See Second
Supptement to Complaint Counsel’s Motion 1o Compel Compliance with Subpoenas Ad
Testificandum apd Duces Tecum). An erder of this court appears necessary to clarify this
requirement of Rule 3.31{2) for Respondent.

Drata Production. Respondent’™s refirsal to produce responsive data {Respondeni’s
Memorandum at 1{ - 11) appears to be based on a misrcading ol Rule 3.37 and a
mistmderstanding of how Respondent keeps dala in the ordinary course of business. Rule 3.37
provides that “{a] party shall make documents available as they are kepl in the usual cowrse of
busingss or shait organize and label them to correspond to the categories in the request.” The
Document Request essentially instructs Respondent how to “organize and label” computerized
data maintained in the ordinary courze of business, by using particular data queries maintained by
Respondent in the ordinary course of business, and as such dees not require Respondent to do
anything it iz not required to do by Rule 3.37. Respondent’s objection to producing the data as
required by the Dacument Request therefore is without merit. |

As Camplain: Counsel have explained to Respondent in numerous conversations, the
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Document Request secks data in the form that was least burdcnsome to Respondent, based on
information provided by Respondent’s counsel and information technology personnel during the
Part 2 phase of this case. After consultation with Respondent’s information techuology
personnel and Respondent’s counsel, Respendent during the Part 2 investigation agreed to
produce two data sets of computerized transaction data. Respondent gemerated each data set
from the datsbase Respondent maintains in the erdinary course of business using existing queries
whose programs Respondent maintains in the ordinary coursc of business: the "Data Mart" query
apd the "ANR" query. |

The Docurent Request secks nothing different now, It asks for the same data sets,
generated from the dala-hasn: Respondent maintains int the ordmary coursc of business, using the
same two queries, whose programs Respondent maintains in the ordinary course of business. It
merety asks that these data sets be updated for the time penod coverad since the earher data sets.
These updated gueries do not requirc Respondent 0 write any new programs to capture the
required informatian from the data base.

Recognizing that Respondent had obtained different counsel since the Part 2
investigation, and that R&pcndunt’s present Counsel did not appear to be familiar with the Part 2
data production, Complaint Counsa! offered on numerous cccasions to diseuss the data request
with Responderi’s Counsel, but Respondent’s Counsel refused to diseuss the reguest, and did not
exhibit any interest in becoming more familiar with the data set, queries, or previous production.

The manner in which the Document Request requites Respondent produce data
maintaned in the ordinary conrse of business using queries maintained in the ordinary course of

business is not unduly burdensome. Abseat any demonstration of busden, Respondent’s refusal
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te praduce daia iw compliance with the Document Request is without menl.

Backup Tapes. Respondent’s refuses to commit to searching backup tapes for documents
responsive to the Document Request {Respondent’s Memorandum at 11). Since Respondent dicd
not timety abject on this ground, any objection that might have been made has been waived.
Respondent therefore has no basis for refusing to search and produce responsive documents from

backup topes
CONCLUSTON

Cormplaint Counsel’s Motion to Compel is not moot, and should be granied. Respondent
has demonsirated a distarbing habit of failing to comply with required discovery, the Rules of
Practice, the Scheduling Order issued by this court, and the Protective Order, and has a history of

’ reneging on promises made both to Complaint Counsel and ta this couri abowt its intention to
cooperate with discovery, Given Respondent’s demonstrated failures to abide by iis promises to
comply with discovery, Respondent cannot be counled on to comply with the Document Reqpest,
or to do so in a tirety manner, absent an order of this court.  As o Respondent’s remaining
abjections to the Document Request, they all fail, and Cnmp!air;t Counsel’s Motion to Compel

Respondent to Comply with the Document Request should be granted.



For the reasons set forth above and in Complaint Connsel’s Motion to Compel,
Complaint Counsel request that the Motion to Compel Compliance with Complaint Counsel’s
First Request for Prodiction of Docnments and Things he granted.

Fanuary 11, 2002

Respectivlly Submitted,

-‘\'-\.
-
.

e oy o Tk _f:
P Abboit McCartney

Pepgy D. Bayer

Kent E. Cox

Karen A. Mills

[atrick J. Roach

Counsel Supporting the Complaint

Burcau of Comgpetition

Iederal Trade Commission

Washington, D.C. 20580

{202) 326-2695

Facsimile (202} 326-3496
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

-y

In the Matter of

MSCSOFTWARE CORPORATION, Docket Mo. 9299

a corporation.

o S W L N W ]

ORDER GRANTING COMPLAINT COUNSEL'S MOTION TO
COMPEL COMPLIANCE WITH COMPLAINT COUNSEL’'S
I R PROD ON OF DOCUMENTS AND THING

IT IS HEREBY ORDERED that Complaint Counsel’s Motion to Compel Compliance with
Complaint Counsel’s First Request for Production of Documents and Things, as modified by
Complaint Counsel’s letter of Decemnber 26, 2001, is GRANTED.

Regpondent shall begin compliance with Complaint Counsel’s First Reguest for Production of
Documents and Things, as modified by Complaint Counsel’s letter of December 26. 2001,
imrnediateiy, and continue production on a relling basts.

Respondent shall comply fully with Complaint Counsel’s First Request for Production of
Docurments and Things as modified by Complaint Counsel’s letter of Dacember 26, 2001, no

tater tham January 25, 2002.

Furnthermore, Respondent shall prioritize its rolling production as follows: Respendent shali:

{1) produce responsive documents by December 28, 2001, from M3C files maintained by or for
the foliowing individuals: Mr. Beer, Mr. Brown, Mr. Cully, Mr. Curry, Mr. Hart, Mr. Jones, Mr.
[auwers, and Mr. Riordan; (2) produce by Janoary 3, 2002, all responsive documents relating to
the following custormers: Boeing, all NASA centers, Lockheed, GM, Chrysler, and Ford; and

(¥} produce by January 3, 2002, all MSC board minntes.

Drated:

D. Michael Chappell
Administrative Law Tudge



Exhibit B



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

[N THE MATTER OF
MSC.SOFTWARE CORPORATION, Dacker No, 9209

A COrporarion.

T e et e gt g’

RESPONDENT MSC.SOFTWARE CORPORATION'S
RESPONSES AND OBJECTIONS TO COMPLAINT COUNSEL'S
- 5T FOR PRODUCTION GF

Pursuant 1o Bule 3.37 of the Federal Trads Commission’s Bnles of Practice. 16 C F R.§3.37.
Respondent M5C Seftware Corporation ("MSC™) hereby provides 1ts Responses and Objections to
. Complamt Counsel’s First Reguest for the Production of Documents and Things.

GENFRAL OBTECTIONS

The following general objections to Complaint Counsel’s specifications are hereby

incorporated into each of MSC’s responses 1o each of Complaint Counsal’s specifications for the

production of documents and things as though fully sct forth therein:

ecifications, MSC objects

bjection

to the time period Complaint Counsel have identified - January 1, 1995 — for all their specifications.
Such 2 backward-looking inguiry is fundamentally at odds with the ultimate issue in th.is case — what
has been the competitive effect of MSC’s consanmmated acquisitions of Universal Analytics, Inc.
{"UAI") and Computerized Structural Analysis and Research Corporation ("CSAR™). MSC has
already searched its files, pursuant to Complaint Counsel’s prior CIDs {or information back 10

January 1. 1997, No possible justification can be given for seeking discovery - now - back to
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January 1, 1993 as 1o anything, let alone the blunderbuss demands for the production of documents
Compizint Counsel has made. See, e.g.. Specification Ivo. 16 (relating 1o all contracts, sales ¢all
reports, camrespondence, and invaices, etc. for all ales by MSC forany products). Thisis particulariv

tie since MSC operates in a dynamic, figheatech industry subject 10 sudden and significam

Schﬁnpcnﬂﬁan competttion. Given that the FTC Comumissioners found sullicient "reason w
believe” on Ocrober 9. 2001, that M5C s acquisition of UAT tn June. 1999, and CSAR in November.
1999, o meri this administrative procseding, M3C s produciion obligations should be limited to
searching for responsive documents since November 17, 2000 (the date MSC certified its
compliance with the FTC s subpoena and CID}. absent specific good cause shown for other
discovery.

B. jectio Applvi = raphic Scope of the Search (g the World.

MSC abjects to Complaint Counsel’s instnuction extending the geographic scope of the search for
responsive documents and things to the world. M5SC has admitted that the relevant geographic
market is the world. However, 1o the extent that MSC intends to offer documents from foreign
offices. MSC will search those officcs. There is and there ¢an be no showing of need for discovery
from all of MSC's forty-five offices around the world.

C. Qbjection to Reguests for Protected Informatian. MSC objects to Complaint

{Counset’s specifications 1o the extent that they call for the production of documents which are
subject to the arorney-client privilege. are protected by attomey work product immunity, or any
ather evidentiary privilege or immunity. .

I, M{M_B_Mmm,- MSC objects to Cemplaint Counsel’s

specificarions to the extent that they are overly broad; unduly burdensome; unreasonabiy cumulative
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or duplicative:; seek information obtainable from some other source that is more convenient. less
burdensome, or less expensive; seek informnation for which the burden and expense of production
ourweigh the benefit ofhaving the informatien; and call for the production of documents and thines
not reasonably calculated to lead to the discovery of admissible evidence. MSC bas already
]:Im&uc:d twenty-two boxes of documents during the course of the FTC’s non-public tnyvestization
of MSC s 1999 acqusitions of CSAR and UAL. MSC objecis o producing further docurents in this
case before the FTC has complied with its obligation to provide documents as part of its mandatory
Initial Disclosures under Commission Rule of Practice 3.31, 16 C.F.R. § 3.31.

E. Obiection to any™ and “MSC_ " M5 objects o

Complaint Counsel’s definition of “the company™ and *MSC™ .tcr the extent It attempts to impose
upom MSC an obligation t0 respond to these specifications on behalf of affiliates, joint ventures,
directors, officers, mployees, consultants, agents and representatives of the foregoing 1o the extens
that MSC dogs not exercise control over such persons.

F. Lbiection to Definition of “MNastran ™ MSLC objects to these specifications to

the extent that Complaint Counsel’s definition of “INastran™ calls upon MSC 1o produce docurnents
and things unrelated to FEA solvers.
G. Objectionto u 1 lated to the Aerospace and
Auromotive Industries and the Service Ipdustries whic . MSC objecis to these
specificalions to the exient that they call upon MSC to produce documents and things unrelated to
customers in the aesrospace and autometive industries and the service industries which support them.
H. Obrection to Impesition of Bequirements Bevoad Those Comtained iﬁ the

Commission’s Rules. MSC objects to these specifications to the extent that they impose ohligations
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greater than those imposed by the Commission’s Rules of Practice.

1. hiecrion t 1 unsel’s Instruction Mo,

Magnztic Media, MSC objects to Complaint Counse!’s Instruction Ne. 3 regarding the formattins
of magnetic media to the extent that 1t imposes obligations upon MSC bevond those required by
Commission Rule of Practice 3.37, 16 C.F.R. § 3.37.

L jecti laint Counsel's Instruction N

Responsive 1o Specification No. 22. MSC objects 10 Complaint Counsel's Instruction No, &

regarding the formatting of data responsive 1o Specificarion No. 22 to the extent that it imposes

obliganons upon MSC bevond those required by Commission Rule of Practice 3.37, 16 CF.R. &
337

K. Obiection ta Instructions Nos. 7 214, MSC objects to Compiaum Counsel’s
instructions Nos. 7 - 10 1o the extent that they call upon MSC to produce dociunents in a manner
other than the way in which they were kept in the normal course of business and, therefore, seek to
mmpose obligations upon MSC greater than those upposed by Commission Rule of Practice 3. 37,
16 CF.R §3. 37

L. Obieciion, 1o Instruction No. 12, MSC objects to Complaimt Counsal's
Instruction INo. 12 to the extent that it calls for M3C o produce copies of documents that are
identical to those previousiy produced except for the fact that they are located in different files than
those from which they were originally produced. Producing identical copies of previously-produced
documents 15 unreasonably duplicative, curnulative. and burdensome.

M. Ohection to Epstruction No. i3, MSC objects 10 Complaint Counsel's

Instruetion No. 13 to the extent that it requires information to be contained within a privilege log
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beyond that which is necessary to establish the prounds for an assertion of privilege or immunivy
with respect to that document, Spectfically. MSC objects 1o Instruction Nos. 13g. 13h, and to the
instruction that MSC identify the emplover. firm. and title of each recipient. avthor. or addresges.
MSC further objects to searching the files or logeing @ny pnvileged documents from the files of
gutside coumsel 1o thns manter. MSC also further obmects to lopging any documents created after the
dare on which the FTC jssued its Complaint in this matter.

N. MSC Responses Mot an Admission of Compizm Copnsel' s Aceuraey. MSC's

production of any document or thing in response 1o these specifications is not an admission of the
accuracy or compieteness of amy of Complaint Counsel's definitions. In addition. MSCs preduction
of anv document or thing 1n response to these specifications 15 not an admissien reparding the
admissibility, relevancy, responsiveness, or discoverability of such documents or things.

0.  MSC's Agreement o Produce “Nop-Privileged™ Respansive Documents is

an Agreement 1o Conduct 2 Reasonable Search, MSC s response to any specification that it intends

1o praduce non-privileged responsive documents means that M5C agrees to conduct 2 reasonable

search of its files for such documenis and 10 produece such docwnents withoutr waiving any of its
general or specific obyections or applicable povileges and immauniues,

i Regervation of Right to [urther Object. MSC s enumeration of particular
abjections in response 1o Complaint Counsel’s speeifications is not, and should net be construed to
be, a waiver of objections not so specified.

Q. Reservation of Right to Supplement. MSC reserves the right to supplement

its responses to the specifications pursuant to Commission Rule of Practice 3.31, I6CF.R. §3.31.
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MSO’S RESPONSES AND OBJECTIONS TO
O N Hyl 'S SPEC TONS
1. One copy of each organization chan and personnel directory in effect since

Jamuary 1, 19935, far the company as awhole, and for each of the company s
facilities or divisions involved in any activity relating to anv relevam product
or service. '
RESPONSE: Subject to and without waiving its General and Specific Objecnions. MSC will
produce non-privileged documents and things responstve to this Specification to the extent that such

documents znd things have not already been producad.

2 Documents sufficient 1o show all document tetention and desmuction
systems, policies, procedures, capabilities. and personnet of the company:

a, the persons tesponsible for managing such systems. policies.
procedurss. or capebilities:

b any special policies or procedures put into place by MSC as 2 result
of the Federal Trade Commussion’s investigation of the company’s
acquisitions of UAI and CSAR:

. all electronic data and document management information systems of
the company';

d all petwork-accessible documents, information and financial data
Systems;

€. all backup procedures; and

f. the process and cost of recovery of backup files including documents
sufficient to show:

{i) the cost of recovery of backup files gencrally,

(i1}  the ¢ost of recovery of backup fles contaiming documents
responsive to the Federal Trade Comumission's June 28, 2000,
Subpoena Duces Tecum to MSC Saftware, and

{tii)  the cost of recovery of backup files containing documents
responsive to this dotument reguest.
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RESPONSE: MSC abjects to subpart “{.(ii1)” as unduly burdensome because itimposes obligations
upon MSC greater than those imposed by the Commssion™s Rules of Practice to the cxtent that the
specification calls upon MSC 1o create information regarding “the cost of recovery of backup files
containing documents respontsive 1o this document request” which does not exist. Subtect 1o and
without waiving its General and Specific Objections. MSC will produce pan-pnivileged documents
responsive to this Specification to the extent they have nat already been produced.

3. All budget and financial statements. including financial projections. income
statements, balance sheets, general ledgers. capital investment plans,
operating repons, budget and operating results for individual business groups
and product lnes, and board or management financial performance
summaries, presentations or other mangeement reporting packages. iogether
with ail documents rebed upon to commpile such documents. including
docurnems sufficient 1o show and all compuienzed dala coniaming detmled
income statement and balance sheet line items; and all docwments analyzing,
interpreting, or otherwise discussing the information, fioures. ortrends found
or identified in such budget or financial siatements.

BRESPONSE: MSC cbjects that the specification is overbroad, upduly burdensome, znd not
rezsonably calculated to lead to the discovery of admissible evidence to the extent that i1 calls for
the production of documents and things unrelated to FEA solvers. Subiect to and without waiving
its General and Specific Objections, M3C will produce non-privileged documents and things
responsive to this Specification 1w the extent that the specified documents and things peniain to FLA

splvers and have not aiready been produced.
4, All stock analvsts' or other investment community analyses.
recommendations, or research reports relating 1o the company, toany relevant

product or service, or to compuier aided engineering products and services
in general, including all Daratech tables, analyses. and research reports.
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RESPONSE: Subject to and withowt waiving iis General and Specific Objections. MSC will
produce non-privileged documents and things responsive to this Specification to the extent that have

not aiready been produced.
3. All documents recording or relating to amyv communications between or
among the company and any individual stock analvst or otherperson engaped
[sic] associated with the investment comrnunity., metuding correspondence,
press weleases, notes, azendas. scripts, transeripis and recordings.
RESTONSE: MSC objects that the specification is overbroad. unduly burdensome and not
reasonabiv calculated to lead 10 the discovery of admissible evidence to the extent that it seefs
deguments and things unrelated to any issue in this case. Subject to and without walving its General
and Specific Obiections. MSC will produce non-privileged documents and things responsive 1o this
Specification 1o the extent that they pertain 10 FEA solvers and the specified documents and things
relate w other specifications of this document request and 1o the extent that they have not already

been produced.

&. All decurnents relating to any meeting of or decision making by the board of
directors or of any board, executive, or management committee. inclading:

a afl announcements of. agendas for, and minutes of any meeting;
b. all rnemoranda. reports, presentations. or other documenis distnbuted
10 or presented to such board or committees. including all decuments
relied upon to prepare the memorandum. report. or presentation; and
c. all documents relating 1o the deliberations and decision making of the
board or committee, including notes taken by any persons
participating in any such meeting or decision making.
RESPONSE: MSC objects that the specification is overbroad, unduly burdemsome and not
reasonably caleulated 10 lead 10 the discovery of admissible evidence to the extent that it seeks

documents and things unrelated to any issue in this case. Subject 1o and withow waiving its General
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and Specific Objections. MSC will produce non-privileged documents and things responsive 10 this

Specification io the extent that they pertain to FEA solvers and are responsive to other specifications

of this document regquest and have not already been produced.

7.

All documents relating 1o MSC s acquisitions of UAl or CSAR andihe post-
acquisilion integration of UAT or CSAR into MSC. including:

a. all pre-acquisiiion communications between the parties relating 1o the
transaction or its e{fects, including any plans. proposals. agreements.
contracls, executive and emplovee agreements. distriburion
agretments. covenants not 1o compete. licenses, patents. copyrights.
trade secretrs. and trademarks;

b. all documents relating to changes and plans for chapzes in MSC’s.
UAL's. or CSAR s operations, structure, policies. pricing. stratepies.
corperate goals, financing, business, officers. emplovees, product
lines, product fratures, development, or enhancements. amv other area
of corporate activity as a result of either acquisition. including
whether to honor existing UAT or CSAR coniracts:

c. all documents relating to former UAL and CSAR customers’
continued use of UAI MNastran, CSAR Mastren, Astros, Gensa and 10
switching to orsubstitution of other products after the discontinuation
of such UAI and CSAR products, including afl contracts and pricing
dogumems for such products;

d. all documents relating to changes or threatened changes in usape of
Nastran for any custommer or potential customer or changes in the
company’srevenue attributahle to Nastran following the acquisitions:

e. all documents relating 10 the reasons for each acquisition:

f all board and management commitiee documents relating 1o UAl and
CSAR or to the proposed acquisitions or their effects, including
mematanda, repoits. corespondence, minutes, notes, presentations
and agendas, as wecll as al! documents used to prepare such
memoranda, correspondence, minnes, notes. presentations, and
agendas, Excel worksheets, and communications from regional
executives or other sales representatives;
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g all documents relating to any person’s valuation of UAl and of
CSAR;

h. all documents relating to all statements or actions by any person in
support of. in opposition to, or otherwise expressing opinions about
gither acquisition or its effects:

L all documents relating to MSC s accounting or tax weatment of each
acquisition. ineluding any writeoff of goodwill from each acquisition:

3 3}l documents relating to anv efficiencies, cost savings. economies,
synergies, or consumer or other benefits from each acquisiticn and
whether such efficiencies. cost savings, economies. sypergies. or
other benefits could be achieved without acquiring UAT or CSAR;

k. doruments sufficient to show the name. address. and job
responsibilities of all persons emploved by or acting as a consulant
or agent 10 either UAL or CSAR at any time since January 1. 1998,
and whether MSC hired or retained the person as an emplovee.
consultant, or agent for any peried since making each acquisition; at!
employment or consulling contracts with each such person: and af!
documenis relating to salanes, compensation. bonuses, stock options,
or other financial incentives paid or provided to the person by any
person; and

L all documents relaling to each job, program. or project assigned or
oiven by MEC to each former UAI or CSAR employee, consultant,
or agent employed or wetained by MSC, including documents
sulficient to show (i) the conibution and perfonmance of each such
person to the job, program, or project, {i1) the goal or ebjective of the
job, program, or project, (iii) the dates the job, program, or project
began and coneluded. {iv) the personnel requirements for the job,
propram, or project. {v) the name, address, and job responstbilities of
other persons working on job, program. or project. (vi) the job’s,
progrzm’s, or project's budget, including personnel costs, and (vii)
the recruiting efforts undertaken to staff the program or project.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will
produce non-privileged documents and things responsive to this Specification to the extent that the

specified documents and things have not already been produced.
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All docurnents relating to the competitive sipnificance, actual or projected
financial status or condition. and leng term viability of UAI or CSAR prior
1o thetr acquisitions by MSC. including UAL's or CSAR s intentions or
attempts to sell UAT or CSAR. UAl's or CSAR s plans 1o exit the market or
to cease supplving any relevam produet or service. and ability to engage in
the continuing sales. licensing. marketing, development. pregramming. and
customer support of any relevant product or service.

RESPONSE; Subject to and withowt waiving its General and Specific Objections. MSC will

producs non-privileged documents and things responsive 10 this Specification 1o the extent that the

specified documents and things have not elready been produced.

9.

All documents relating to any person’ s plans relating 10 any relevam product
Of SETvIce Of 10 any product or service compatible with any relevart product
or service, including business plans; shon term and long range strategic plans
and objectives; joint veature, partnenng, strategic alliance, and acquisition
strategies and plans; budgets. financial statements. and financial projactions:
personnel recruitment or reassignment plans; plans for new products or
product enhancements, features, modules, applications, or services: research
or development plans: strategies for product integration: distribution plans
and agreements; sales or marketing plans; plans regarding shifng from
product pricing that inciudes service to pricing products and services
separately or shifting from commaodity pricing ofany relevant product toward
greatet revenue realization from any relevant service whereby customers pay
directly for such services. plans and sraegies for use of unlimited usage
agreements and paid-up licenses; customer support services and customer-
funded development plans; analyses of customer satisfaction: and plans for
participation in ar adoption of the AP209 exchange format siandard.

RESPONSE: MSC objects to this specification as overbroad. unduly burdensome. and not

reasonably calculated to lead to the discovery of admissible evidence to the extem that it calls for

documents “relating to any person’s plens relating to any relevant product or service or to any

product or service compatible with any relevant produet or service.™ The use of the term

“compatihle™ extends the specification 10 inciude documents regarding competition in areas not

relevant to any issue In this case. Subject to and without waiving its General and Specific Objections,
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MSC will produce non-privileged documents and things responsive 1o this Specification to the extant

that they pertain to FEA solvers and the specified documents and things have not already baen

produced.

14

Al documents relating in [sic] any person s prices. pricing decisions, pricing
propesals, licensing fees. or cost of services relating to any relevant product
or service generally or with respect to any pariscular customer or groups of
customers, including standard and non-standard price lists. discount
schedules and practices, pricing formulag for CMV, GLV. and BLV faciors.
campus 2nd token pricing systetns, pricing commitments, pricing for feanres.
modules, and enhancements, pricing plans, pricing pelicies, pricing forecasts.
pricing swategies, pricing analyses, cost analvses, supply and demand
mmalyses, analyses regarding shifting from product pricing that includes
sgrvice 10 pricing products and services separately or shifting from
comracdity pricing of any relevanmt product toward greater revenue reabzation
from any relevant service wherehy customers pay directly for such services,
pricing negetiations. pricing for unlimited usage contracts, paid-up licence
pricing, guidance 10 marketing of sales personnel regarding prices,
presentations 10 customers relating to prices, pricing for development
contracts, on-site and eff-site service contracts, price for web sales and
licensing, and all documenis considered by of emaznating from person.
committes, or group making a prcing decision. recommendation, or
proposal. including pricing packaging group and global pnang package
COMMites.

RESPONSE: MSC objects to this specification as overbroad. unduly burdensoms, and not

reasonably calculated to lead to the discovery of admissible evidence to the exient that it calls for

documents "relating in [sic] any person’s prices, pricing decisions. pricing proposals. licensing fees,

or cost of services relating to any relevant product or service generally or with respect to any

particuiar customer or groups of customers,” to the exient that the request calls for documents

unrelated to FEA solvers. Subject to and without waiving its General and Specific Objections, MSC

will produce non-privileged docoments and thines responsive to this Specification to the extent that

the specified documents and things pertain to FEA solvers and have not already been produced.
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All documents relating 1o competiion in the design. development.
enhancement, research, manufacturing. diswibution, licensing. marketing.
sale, support or service of any relevant product or service. meluding all
documents relating 1o

a. tha market share or competitive position of the company or any of its
competitors;

b. the relative swengths or wezknesses of any person producing or
selling any product o7 service competing with any relevant product or
SErViee;

. the relative strenpgths and weaknesses and differences in capabilities.

features, enhancements, and modules between or among any relevant
products or services;

d. amny actua! or potential conditions affecting the supply. demand, entry,
cost, price. quality. features, enhancements, modules. or applications
relating to any relevant product or service:

C. efforts to win custemmers or sales from other compames, or (he loss of
customers or revenues due to competition or sales by other
companiss;

f. the effects of competition from any supplier of any relevant products

or services, including MSC, UA] and CS5AR. on sales. pricing,
revenues. cusiomers, development. featvres, enhancements, modutes.
or applications,

g "customers” use of in-house codes, traditional methods of product
testing, or prototyping; and

k. lock-in effects or switching costs, including the use of unlimited
usage agreemends and paid-up licenses.

RESPONSE: Subject to and without waiving its General and Specitic Objections, MSC wall
produce non-privileged documents and things responsive to this Spacification to the axtent that

theytlings have not zlready been produced.
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12, All documents relating to switching, including shifts in utilization. between
or among any relevant product or service and any other product or service.
including the relative ease or difficulty of switching: the estimated, projected
or actual costs incurred by users w switch: the ume required 1o switch: the
degree of switching possible: the effect on a user's price from switching or
shifting utilization or threatening 10 switch or shifi or the availatlity of the
opporunity to switch or shift: the cost of swiiehing auributable o Jost
productivity while gaining proficiency in the new product or service or from
use of a less than optimum product or service: the cost of and 1ime required
for training; the cost of and time required for translating or coaverting
existing files. models, routines. commands, DMAP alters, or other legacy
materials 1o the new produet or service: the effect of switching on customer
or collaborator relanonships; the effect of unlimited usage contracts or paid
up licenses on switching; the possible loss or cost of complementary software
used with the produet or service; the use, availability. and the availability and
effect of translators and AP209 exchange format standards: and
governmental, customer, contracinal, or Indusiry or collaborator
requirernents, preferences, or practices requiting use of or producnon of
analyses or results in any particular sofiware format.

RESPONSE: Subject to and without waiving its General and Specific Oljections, MSC will
produce non-privileged documents and things responsive to this Specification to the extent that the
specified documents and things have not already been produced.

13.  Alldocuments relating to actual, attempted, or potential entry into the market
for any relevant product or service, including all documents relating to:

a. the tmeliness, conditions, costs, attractiveness. likelihood. or
competitive significance of any such entry:

b. the effects of unlimited vsape contracts. paid up licenses. or any
exisiing contracts by existing firms uposn such eniry;

c. the requirernents for such entry including research and development,
planning and design, production reguirements, distribution systems,
service requirements, patents. licemses, trademarks, sales and
marketing activities, securing a sufficient customer base to achieve
minimum viable scale, persannel and siaffing. and any necessary
governmental and customer apprevals, and the time necessary to meet
each such requirement;

14
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d. the effccts of open or ciosed software architeciure and applications
programming interfaces and the availability of translators. AP209
exchange format standards. trademarks, copvrights, patents. ot oiler
technolagy upon such entry:

€. the total costs required for such entry. includine:

(i} the amount of such vosts that would be recoverabie if the
entrant were unsuecessful or elected 1o exat the licensing or
sale of the product or service; and

fai} the methods and amount of time necessary W recover such
costs: and the total nor-recoverable costs entaled
satisfying the requirements for entry: and

f. the minimum viable scale. the minimum and optimum oumber of
products of services, requireéments for multi-product. or vertieally
imtegrated operations, or other factors required 10 attain any available
cost savings or other efficiencies necessary to compete successfully
in the licensing or sale of such relevant products or services.

RESPONKE: Subjeci to and without waiving its Genersl and Specific Objections. M3C will
produee non-privileged decuments and things responsive to this Specification to the extent that the

specified documents and things have not already been produced.
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All docurments relating to the development or acquisiion, including licensing.
of any feamres. enhancements. modules. or applications for any Nasran
product since January 1, 1993, including any such development or acquisition
considered but not endertaken during that period, including:

a.

documents sufficient to show the feature. enhancement. module, or
application. the price or charge to the customer {ur each such feature,
enhancement. module. or application. the date each such fearure.
enhancement. module. orapplication was added. and the function and
beneliis of such feature. enhancement. modute. or application.

for all features. enhancements. modules. and applications developed
in-house or considered for in-house development. all documents
relating to the in-house developmemt. development plans and
strategies. time lines for development, budpet and projecied revenue
for the development. personnel reguirements. and the i1dentity of
customers likely ta license the developed product: and any analvses
whether (o develop in-house or to acquire or license such feaiure,
enhancement, module. or application;

for all fealures, gnhancements, teodules, and applicalions co-
developed with a customer or considered for such co-development,
all documents relating to the development. developmemt plans and
statepies, the co-developer cusiomer's identity, time Hinss for
development, budget and projected revenue for the development,
personne] requirements, and the identify of other cusiomers likely to
license the developed produet;

for all features. ephancements. modules. and applications co-
developed with anather supplier of FEA software or considered for
such co-development. all documents relating 1o the development,
development plans and strategics, the co-developer supplier's
identity, time lines for development. budget and projected revenue for
the development., personnel tequirements. and the identify of
custemers likely to license the developed produet; and

for all features, enhancernents, modules, and applications acquired,
including licensing, by the company or considered for aequisition, al]
documents relating to the acquisition or licensing of such feature,
enhancement. module, or application, the projecied revenue for the
feature, enhancement. module, and application, the identity of
customers likely to licensc the developed product. and any anatyses
whether to develop in-house or to acquire or license such feature,
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enhancement. module, or application.
RESTONSE: MSC objects that the specification is overbroad. unduly burdensome, and nov
reasanably calculated to lead 1o the discovery of admissible evidence to the cxtent that it calls for
ikie production of documents and things uwirelated to FEA solvers. Subject 1o and without waiving
its General and Specific Objections, MSC will produce non-privileged documents and things
responsive to this Specification to the extent that the specified documents and things pertain to FEA
sohvers and have not already been produced.

15, All documents relating to any change and modification to any MSC software
product, proposed, implemented, or considersd by MSC, that aficcted or
coutd affect the compatibility of any M3C product to work or interface with
any other software products, including any customer’s pre- and post-
processors or input or outpuet file formats or models. the customer’s ability 10
switch among Nastran products. or the cost. time required. ease, or difficulty
of switching from any Nastran product supplied by MSC to any other
product.

RESPONSE: MSC cobiects to this specification because it is overbroad, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence to the extent that it sesks
“[a]ll documents relating to any change and medification to any MSC software product, proposed,
implememed, or considered by MSC, that affected or could affect the compatibility of any MSC
preduct to work or interface with any other software products.” The use of the terms “compatibility™
and “interface” extand this specification to cover produets other than FEA solvers. Subject to 2nd
without waiving its General and Specific Objections, MSC will produce non-privileged documents

and things responsive to this Specification to the extent that they pertain to FEA solvers and the

specified documents and things have not already been produced.
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16.  All documents relating to the licensing or sale of any relevant product or
service to all customers. including customer-fimded development.
mcluding

a. all contracts, license agreements. offers. bids, bid solicitations, or
proposals for comracts and licensing agreements and all documents
interpreting, modifying, or amending such contracts. license
agreements. offers. bids. or proposals:

b. sirategic. sales, and marketing plans for licensing and serving the
customer, including saled call reports and sales presentations and
pitches;

c. price lists, negotiation correspondence, price escalarion caleulations.

documents relied upen to formulate or calculate prices, prejecnons of
prices offered by other suppliers of relevant products or services;

d field and headguarters sales and contract files;
€. reports of prior or existing nsage; and
f. invoices for products and services; and record of payment for

products or services.
RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will
produce non-privileged dacuments and things responsive to this Specification 10 the exient that the
speethed documents and things have not already been produced.

17.  All documents relating to personnel and stalfing for the development and
technical suppert of any relevant product and setvice, including:

i all practices, policies, plans, agreements. and proposats relating to
hiring and retention of employees, including recruiting efforts,
employment incentives and bonuses, wage, salary, bonus, and stock
opnonoffers and agreements, incentives and restrictions on employee
mobility, covenants not to compete, job advenisements. and the use
of recruiting firms;

b. all documents relating to the usc of off-shore developers and the use
of conrrartors and consulbiants, and
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¢, all documents relating to the personnel and swaffing needs for anv
general or specific job. program. or project including custorner-
funded development projects.

RESPONSE: Subject to and without warving 1ts General and Specific Objections. MSC will

produce non-privileged documents and things responsive o this Specification to the extent that the
specified documents ang things have not already been produced.

18, All documents relating to any plans of. interest in. or efiorts undertaken by

the company or any other person for any acquisition. divestiturc, joint

venture. alliance, or merger of any kind involving the licensing or sale of any

relevant produet or service, meluding:

A any acquisition. joint venture. alliance. or merger of anv kind with
UAT or CSAR by any person;

b. the divestiture or sale by MSC of any former UAl or CSAR assets,
intellectual property, employees. contracts, customer relations, or
UATI’'s or CSAR’s former businasses as poing concems;

c. any strategic business relationship betwesn MSC and Dassault
Systemes or any Dassauh affiliated person or between MSC and 1IBM
or anv [BM aftiliated person; and

d. any acquisition of an interest in MSC by Trassault Systemes or any
Dassault affiliated person.

RESPONSE:. Subject to and without waiving its General and Specific Objections, MSC will
produce non-privileged documenis and things responsive to this Specification to the extent that the

specified documents and things have net already been produced.
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19.  All docurnents relating to financial or economic methodelogies. formulae. or
performance models or criteria used by the company or anv person for
valuing or determining the purchase prices for anv actual. anempled. or
potential acquisitions, divestitures, joint veatures. alliances. or mergers ofanv
kind invoiving the licensing or sale of any relevant product or service.

RESPONSE: Subject to and without waiving its General and Specific Objections. MSC will
produce non-priviteped documents and things responsive to this Specification 1o the extent that the
specified documents and things have not already been produced.

20, Al license agrecments for any intellectual property. including patents,
copyrights, trademarks, or trade secrets, owned by any person other than the
company and included in or furnished with any Nastran product ot service,
mcluding all documents modifying, amending. or interpreting such
agreements, all documents relating to payment of any licensing fees. and ail
documents relating to the company 's plans. actions. or efforts to enforce such

agreements against any persan.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will
produce non-privileged documents and things responsive 1o this Specification to the extent thar they

have not been previously produced.

21. All documents relating to any governmental, customer, contractual, industry,
network, or collaborator requirements. preferences, custom. or practices
requiring, recommending, suggesting. dictating. or promoting the use of any
particular relevant product. including Nastran.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC wll

produce non-privileged documents and things responsive to this Specification to the extent that the

specified documents and things and have not already been produced.
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22, Documents sufficient to show and all computerized data containing each
transaction for the licensing or sale of any Nastran product or service for the
penod January 1. 1993, to the present. including:

d.

b.

the date of transaction.

the amount of the transaction,

the guantity,

the type and duration of the contract or license.

a description of each product or service licensed or sold (including
product number or code),

the comntract number,

the location, mcluding physical address and serial number. of the
computer where the software is located or service rendered.

the 5IC code. trade or indusiny caegory, and business wwoup of the
customer, and

the price paid for each item, including the beginning price, discount,
net price, quantity, and units of 1sage. and as may be applicable.

RESPONSE: Subject 10 and without waiving its Genperal and Specific (hjections, MSC wili

produce non-privileged docurnents and things responsive to this Specification to the extent that havs

not already been produced.

23.  For each relevant product or service ofiercd for sale or licensing. all selling
aids and promotional materials and all manaals, including instructional and
instaliation manuals.

RESPONSE: Subject to and without waiving its General and Specific Objections, MSC will

produce non-privileged documents and things responsive to this Specification to the extent that they

have not already been produced.

21-



Nated: Decemnber 3, 2001

Mith {Bar No. 458441)
el O. Skubel (Bar No. 204934
Michael 8. Becker (Bar Ma. +47437)
Bradford E. Biegon (Bar No. 433766]
Larissa Paule-Carres { Bar No. 467907)
KIRKLAND & ELLIS

635 15" Street. N W,

Washington. D.C. 26005

(2073 R79-3000 (tel.)

{2023 §79-3200 (fax)

Counsal for Respondents,
MSC.Software Corporation



CERTIFICATE OF SERVICE

This i5 to certify that on December 3, 2001, I caused a copy of the attached Respondent
MSC. Software Comperation’s Responses and Objections to Complaint Coungel’s First Raguest
for Producnon of Doguments and Things 1o be served vpon the following persons by hand
detivery:

Richard B. Dagen, Esquire

P. Abbott MeCarmey, Esquire
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580




CERTIFICATE OF SERVICE

Thus is to certifiy that on January 11, 2002, [ caused a copy of Complamt Counsel’s
Response to Respondent’s Memorandum in Opposition lo Complaint Counsel’s Motion to
Compel Compliance with Complamat Counsel’s First Request for Production of Documents and
Things to be served by hand upen the following persons:

The Honorabie D). Michacl Chappel!
Federal Trade Commission

600 Pennsylvania Avenne, N.W.
Washmgton, D.C. 20580

Matimichasl O. Skubei, Ezquire
EIRELAND & ELLIS

&55 Fifteenth Street, NJW.
Washington, D.C. 20005

{202) 879-5034

Fax: (202) 879-5200

[ TP

1. Dennis Harcketts
Bureau of Competition
Federal Trade Commission
Washington, D.C. 20580
{202) 326-2733

Fax: (202) 326-3490




