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In the Mattcr of

Docket No. 9299

-

MEC.SOFTWARE CORPORATION,
a coTporation.

et Tt St e Syt

RESPONDENT MSC.SOFTWARE CORPORATION'S
OPPOSITION TO COMPLAINT COUNSEL’S
MOTION TO COMPEL DEPOSITIONS

On April 15, 2002, a mere six ‘-;;w.'ebks before the close of discnvcry_, with dozens of third-party
depositions yet to be talcen, Complaint Counsel cxpressed its interest in scheduling the depositions of
six MSC executives and the former Chietf Executive Officer of CSAR. This simply represents one
mere of C_nmplaint Coungel's many devices to harazs and burden MSC, dizrupting MSC™3 business
al a catical iine and unpairing MSC’s attormeys from preparing MSC’s Case [or trial.

The fatest renmd of depositions reguested by Complaint Counsel is absolutely not needed, as
the explanation Complaint Coungel provide make obvious. Contrary to Complaint Counsel’s claim,
not all of the executives noticed are on MSC’s witness list: Mr. Dyer and br. Blakely will not be
called to testify. While if is true that these seven individuals have knowledge about issues in the trial,
by that standard every employee in the company would have knowledge. The issue is when does the
discovery become curmulative, duplicative, and rse to the leve] of harassment. MSC subimits it has
reached this point.

Complaint Counsel has taken 14 depositions in this admimistrative proceeding. The first reason
Complaint Counsel pives to take seven more is the need to ask questions on paid-up licensecs.

Complaint Counscl has questioned 14 MSC employees about the move to pald-up pricing. There is



subslantial Lestimony aboul the pro-compelilive benefils of tos pricing system; how i 15 cormumon in
the industry; and that for existing customers who prefer anmal licenscs, the option is still availabls.
Complaint Counsel hardly needs to depose six more MSC people to learn more about this non-event.

The second stated reason for the need to depose six people for several days is the Dassault
Systems Alliance. This Alliance was Lhe subjecl of an mguiry dusing the Part 2 investigalion. MSC
provided documents and information at that time and this Ailiance is not the subjoct of the FTC?s
Complamt.

The third reason provided is that MSC iz in the process of turning over electronic discovery.
MSC finds it curious that befure even reviewing these documents, Complaint Counsel expects that it
_ will have to question thase six individuals (as opposed to the 37 others for whom we are submitting
electronig discovery} on the new docnments,

IFinaIIj.r, Complaint Counsel's offer to limit aff depositions to one day i3 ludicrous. Complaint
Counsel cannot be so naive to equate the deposition of fact witnesses to that of an expert. Dr. Hilke
produced a 291 paragraph tome replets with unsubstantiated hearsay and questionable economic
conclusions, Confimng his deposition to one day would constitute Jegal malpractice. On the other
hand, de:pus.iﬁuns of fact witneszes are routinely imited to one seven hour infederal proceedings, See
Fed. R. Civ. P. 30 {d)(2). Complamt Caounsel has provided no compelling reason why any of these

depusitions need to be curried ever o a second day.



For these reasons, MSC requests that Complaint Counsel’s Motion be depied.

Respecthilly submitted,

Tefft W. Smith (Bar No. 453441)
Marimichael 0. Skubel (Bar Ne, 204534)
Michael 5. Becker (Bar No. 447432)
Bradlord E. Biegon (Bar No. 453766)

- Larissa Paule-Carres {Bar No. 467907)
KIRKT AND & ELLIS
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{202) 879-5000 (Phone)
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Connsef for Respondent
MSC. Saftware Corporation

Dated: May 2, 2002



CERTIFICATE OF SERVICE

Thiz 15 to certify that on May 2, 2002, T caused a copy of Respondent MSC. Software
Corporation’s Opposition to Complaint Counsel’s Motion to Compel Depositions to be served
upon the following persons by hand defivery:

The Honorable 13, Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Penmsylvania Avenne, N.W,
Washington, D 20580

Richard B. Dagen, Esq.

Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

P. Abbatt McCaniney, faq.
Federal Trade Commission

601 Pennsylvamia Avenue, N.W.
Washington, DC 20580

Karen Wilis, Esq..

Federzal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

655 15" Streel, NW
Washington, 3.C. 20005
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