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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

Hiy 235 2002

IN THE MATTER OF PUBLIC VERSION

MSC.SOFTWARE CORPORATHON, Docket No. 5299

a corporation

i P AT

MSC’S OPFPOSITION TO HARRY SCHAEFFER’S
MOTION TO QUASH DEPOSITION SUBPOENA

MSC is again being stonewalled by Complaint Counsel and the third-parlies with
whom Cr:-mplaim Counsel has been coordinating. This time it is Harcy Schaeffer, the founder and
chicf architcct of a new Nastran-bas:v;bd solver called AI*NASTRAN, wha is secking to avoid being
deposed. ‘The facts here are egregious, and this Court should order Dr. Schaeffer to sit for
deposition,

AT*NASTRAN conclusively establishes that entry is not difficult, within the meaning of the 992
Merger Cuidelines, InDecember 2001, Dr. Scheaffer, through SAS, announced an alliance with
MSC’s mumber one competitor, ANSYS, to develop and market AT*NASTRAN as part of
ANSYS’s total solution offeriogs.’ [ﬁEI]ACTEl}] :

see alse AI¥NASTRAN Brochure {allached as Exhibit 23 Unlike UAL and CSA, which ANSYS

! In addition Lo Dr. Schaeffer, SAS was founded by Dr. Richard McNeal, MSC's former Chairman,
CEQ, and founder. Dr. McNeal, however, 13 not on Complaint Counsel’s witness list. This is not
surprising, since as early the late 1980°s, Dr. McNeal proclaimed ANSYS as MSC’s strongest
competitor. The MacNeal-Schendler Corporaion, The {irst Twenty Years, at 94 {1988) (“Three
impoertant fimte element programs were introduced in the United States m the same year as
NASTRAN. They were ANSYS..., MARC ..., and the SAP program.... Over the years, the ANSYS
program has become our strongest competitor.™) {attached as Exhibit 3).



has described as “knack-offs™ and “point solutions,” AT*NASTRAN has access to significant
development and marketing support, making AIYNASTRAN substantially more conpettive — and
viable — than UAT and CSA combined.

[REDACTED]

Because Dr. Schaeffer’s AT*NASTRAN throws a wreach into Complaint Counsel’s
entry arguments, Dr. Schaeffer has resisted providing needed discovery. Moreover, since the
beginmng of the litigatton, Dr. Schaeffer has been coordinating with the FTC and third-parties to

obtain a personal benefit from this litigation.

[REDACTED]

? Significantly, despite authoring this c-mail, Dr, Schaeffer did not produce this and other damaging
evidence to MSC, There i3 no question that the subpoena isstted to Dr. Schaeller called [ this type
of document. Indeed, after SAS has made a3 paltry document production to MSC, MSC admonished
a1, Schactfer’s coumsel to double checl Dr. Schacfter’s and SASs paper and elecironic files, since
it appeared relevant documents were missing. Despite Dr. Schacffer’s failure to object to producing
siuch responsive informatien, M5C has found numerous documents authored or received by Drs.
Schaeffer and McNeal {or other SAS employees) that have not been produced.
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[REDACTED]

3 This Opposifion contains information from third-parties that have been desipnated confidential.
MSC has done this because it is critical that, in making its decisian on Dr. Schaeffer’s Motion, this
Court be fully informed of the relevant facts, including behind-the-scenes eoordinated efforts to use
ihis litigation to harm MSC in the market. Under the current Protective Order, MSC may not
provide other third-party confidential information to Dr. Schaeffer. Thus, MSC has filed this
Oppaosition under seal, and has provided counsel for Dr, Schaeffer a redacted version. MSC, of
course, is more than happy to provide Dr. Schaeffer the non-public version if the court expressly
allows.
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[REDACTED]

Inlight of this coordination among ANSYS, SAS, and Lockheed Martin to manipulate
these proceedings for their own benefit, Complaint Counsel - not surprisingly —is seeking to rely on
Dr. Schaeffer’s testimony at tnal, and bas listed Dr, Schaeffer on their so-called Trial Witness List,
Indeed, these three parties constitute almaost a third of Complaint Counsel’s witness list,

Despite the clear relevance of Dr. Schacffer’s testimony, however, Dr. Schaeffer iz
seeking to play games with the discovery eut-off to avoid providing MSC with infonnation. The
proof of Dr. Schaeffer’s game playing is that, rather than seeking to reschedule his depesition for
“aood cause,” Dr, Schaeffer's Motion iz calculated (o avoid any pre-trial confromtation with MSC.
But Dir, Schaeffer’s evasiveness has not been done forthnightly; it iz being achieved by stalling and
stonewalling,

Shortly after Complaint Counsel provided MSC with its Trial Wiiness List, MSC
contacted Dr. Schaeffer's counsel, During this conversatien, Dr. Schaeffer’s counsel told MSC that
Dr. Schaefter would make himself avaslable for an interview, and the parties broadly discussed the

contows of the interview, including some of the topics that would be addressed. At the end of the

[REDACTED]



conversation, MSC asked for, and Dr. Schaeffer’s counscl agreed to, provide MSC with possible
interview dates.

On Thursday, May 16, 2002, after heating no response from Dr. Schaeffer’s counsel,
MSC called Dr. Schaeffer counsel, and was told that, atter speaking with ANSYS, Dr. Schaeffer had
“ehanged his mind” and was no longer willing to provide an interview. MSC explained to Dr.
SchaeiTer’s counsel that it could not go blind info trial and that it woold be forced 1o take a
depaosition in light of Dr, Schacffer’s new-found unwillingness to cooperate voluntarity. MSC asked
for, and again Dr. Schaeffer’s counsel agreed to look into, possible deposition dates.

On Menday, May 20" after hearing no response from SAS, MSC 1ssued asubpoeana
ad festificandisn to Dr. Schaetfer, which it served by fax and Federal Express. (Attached as Exhibit
11). In order to provide as much time as possible, the deposition was noticed for May 28™ the last
day of fact discovery.’ On May 215, Dr, Schaeffer’s counsel wrote MSC demanding that the
depasition be canceled, since in his view there was inadaqua£e time to prepare for the deposition.
M3C wrote back explaining that it was perfectly amenable to helding the deposition in early June
{(and even proposed June 3™ or 4%) if Complaint Counsel would agree. MSC copied Complaint
Counszel on thiz response (and also provided Complaint Counsel with Dr, Schaeffer’s letter), so that
Complaint Counse! could weigh in, Complaint Counsel did not. See May 21, 2002 Letter from

C.Kass to P_Porter {attached as Exhibit 12).

* Also, while the deposition was technically noticed for the Kirkland & Ellis offices of Washington,
D €. or a “mutually agreed upon location,” MSC simultancously left a voicemail for Dr. Schaefler's
counsel indicating that it was perfectly amenable to holding the deposition in Los Angeles if Dr.
Schaeffer would prefer.



On May 22™ rather than seek a mutuatly beneficial date for all three parties (MSC,
Complaint Counsel, and Dr. Schaeffer), Dr. Schaeffer filed a Motion to Quash the subpoena, Prior
to receiving this Moticn, but after its filing, MSC agam called Dr. Schaeffer’s counsel. Dr.
Schaeffer’s counsel representad — as it does in its motion — that is impossible to hold the deposition
prior to close of discovery, Based an this representation, MSC called Complaint Counsel and asked
whether they would be walling to hold the deposition in early June in lght of Dr. Schaeffer's alleged
representation of “good cause.” Complaint Counsel, rather than determning whether Dr. Schaeffer
could in fact establish gnod cause, simply responded with their usual refrain: No! They provided no
explanation, and did not support their refusal with a claim of prejudice.®

As g result, it is now neccssary for this Court to decide when Dr. Schacfier's
deposition should be held. As MSC has previously explained, it has a due process right to obtain
discovery from Dr. Schaeffer. Shoen v. Shoen, 5T 3d 1289, 1292 (9™ Cir, 1993) (“We start with the
premise that pre-trial discovery is ordinarily “accorded a broad and liberal treatment.” ... If'no claim

of privilege applics, a non-party can be compelled to produce evidence regarding any matter ‘relevant

* Ad that point, MSC asked Complaint Counsel whether they would support MSC’s oppositien to
D Schaeffer’s Motion to Quash, since it was Complaint Counsel —not MSC — that was insisting that
the deposition be held prior to the close of discovery and it was Complaint Counsel —not MSC — that
chose not 1o accept Dr. Schaeffer’s ¢laim of “good cause.” Complaint Counsel refused to tell MSC
what its position was, instead saying, n essence, that MSC would find out Complaint Counsel’s
position when it receives Complaint Counsel’s Respanse to Dr. Schaeffer’s Motion to Quash,

(Jf course, MSC has na way of Lelling exactly what position Complaint Counself will take, but it
suspects that Complattt Counsel will not oppose Dr. Schaeffer’s motion, saying that MSC has
dragged its feet, Of course, that is decidediv nol the case. Complaint Counsel did not inform M3C
that Schaeffer was 4 real trial witness — if indeed he is— until it provided MSC with its so-called Trial
Witness List. At that point, MSC took immediate action to inierview ar deposc Dr. Schacffer. Thus,
it was Complaint Counsel’s gamesmanship with the witness list and Dr. Schacffer’s stonewalling —
and shifting positions — that have been responsible for this prass of time. Surprisingly, Dr. Schaefier
appears to be the anly one that is ebjecting to the press of time the he kimself primarily created.
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10 the subject matier involved in the pending action” or ‘reasonably calculated to lead to the discovery
of admissible evidence.”... This broad right of discovery ia based on the general principle that
litigants have a right 10 ‘every man’s evidence,”... and that wide access to relevant facts serves the
integrity and fairness of the judicial process by promoting the search for the truth™). Dr. Schaeffer
is a trial witness for Complaint Counsel wha clearly has relevant information that is damaging to
Complaint Counsel's case. Significantly, Dr. Schaefier does not claim otherwise; rather his entire
motiicn to quash is based on timing,

MSC does not take a position on whether Dr. Schaeffer’s claimed excuse for not being
available on the 28™ constitutes “good cause.™ MSC simply does not care whether the depesition
isin May or early June. But whether this court accepts Dr. Schaetfer’s excuse for delay as suflicient
to establish “good cause” or not, MSC simply cannot be deprived of the right 10 take Dr. Schaeffer’s
deposition. MSC fully complied with this Court’s scheduling order. The deposition notice was filed
and served during the discovery peried, provided more than one week’s notice, and was scheduled
to be completed within the discovery period. As such, there is no basis for denying MSC the right
to depose D Schaeffer, especially when the problem Dr. Schaefler raizes — the lack of preparation
time for the depaosition — was due to lis own conduct, including his reueging on the agreement 1o
provide an intervicw, his delay {and ultimate failurc) to provide dates for the interview, and his delay

{and again ultimate failure) to provide dates for his deposition,

7 MSC notes that, in its May 3, 2002 Second Revised Scheduling Order, this Court stated that it
would allow depositions beyond ihe discovery cut-oft period for “good cause.”
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CONCLUSION
This Court should not countienance Dr. Schaeffer’s gamesmanship. MSC has fully
complied with the Court’s Scheduling Order, and it has a right to confiront its accusers and take Dr.

Schaeffer’s deposition,

Bespectfully subinitted,

LT [

Teflt W. Smith (Bar No. 458441)
Marimichael O Skubel (Bar No. 294934)
Michae] 5. Becker (Bar No. 447432)
Celin B. Kass (Bar No. 460630)
Bradford E. Biegon (Bar Mo, 433766}
Lanssa Paule-Carres (Bar No. 467907)
KTRKLAND & ELLIS

655 15™ Street, N.W., 12™ Floor
Washington, DC 20005

(202) §79-5000 (Phone)

(202) §79-5200 (Facsimile)

Counsel for Respondent
MSC Software Corperation

Drated; May 23, 2002



CERTIFICATE OF SERVICE

'This is to certify thal on May 23, 2002, I caused a copy of the non-public, redacted non-
public and pablic versions of MSC’s Opposition to lamry Schaeffer’s Matj
Deposition Subpoena to be served upon the following persons by hand delivery:

Honorable I, Michacl Chappell
Administrative Law Judge

Federal Trade Comimission

600 Pennsylvania Ay Avenoe, N.W.
Washington, DC 20580

Eichard B. Dagen, Esq.

Federal Trade Commission

601 Pennsylvania Avenus, N.W.
Waghington, DC 20580

P, Abbuil McCarlney, Esqg.

" Federal Trade Commission
601 Pennsylvania Avenue, N.W,
Washington, DC 20580

Karen Mills, Esg,

Federal Trude Commission

601 Pennsylvania Avenuoe, N.W,
Washington, DC 20580

and that 1 canse the non-public redacted and public versions of MSC’s Opposition to Hamry

Schacller’'s Motion to Quash Deposition Subpoena to be served upon the following person by
facsimile and overnight mail:

Paul Purler, Esq.

Hill, Farrer & Burrill LLP
300 South Grand Avenue

37 Floor

Los Angeles, Califorma 90071

dvid 5. Shoilander
KIRKLAND & ELLIS
655 15™ Sueet, NW
Washiagton, D.C. 20005
(202 879-5000 {i=l.)
{202) 879-5200 {fax)



Exhibit 1
Redacted Pursuant to
Protective Order
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APNASTRAN Product Features
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THE MACNEAL-FSCHEWEND?LIER CORPOLATIOH

- ryr—r e

Ar vne point we were approached by CDC with an offer of better suppore if we would zlso corer into an exclusive
agreement wich them. We wore net imprresscd with the gqualicy of cheir financiat profections
o with (e arrogant maneer ol the young execucives they seng eo talk wo vs. fu the long run
it was foetenaie thar we did now encer info an exclusive agreement with chem because the
data censer business has declined in relavive imporrasce dus 1o the increased avaifability of
computers. For example, ar the preseat cime the [LVEnues from the C1X. dara ceqrer
necwork, which at one point accounted for G0% of our roral revenues, now represene fess
than 396, The deteemining fector n our decision was, however, that wi enjoyed our
independence and would not have elished marching co another company's tunc,

Phrer impuortane finire elemene programs were introduced in the United States in ehe same year as NASTRAN. They
were ANSYS which was developed by John Swanson, MARC which was developed by
Pecleo Marcal, and che SAT program which was developed at che University of California ae
Beekeley. Ower the years the ANSYS program has become our strongese competioor, 1o bas 2
strong base in neclear engineering and machine design, and it s very often the first o
intraduce new technology. The MARC peogram was inirially very stronz in nenfinear
antalysis but lias lost grownd b recent years. The SAP progmum was developed frum the
viewpoitt of ease of nse and is a favoriee with universivies. A nomber of impartanr Eucopean
finire clemear programs were incroduced about the same time. The SESAN 69 peogram,
which wras developed by der Norske Veritas, a Norwegian classilication agency similar to
Yioyd’s Register, Leats mencion becanse of its very seroug superelement capabilicy

During the 1970's cur most important compeoenr was COSMIC NASTEAN. Wt wore boch a competitor of theirs
ard & beueliciacy of NASA's euormaous prestige, as manilested in cheir ability o generaee
publicity for WASTRAN. For example, chey produced a film zbovt NASTRAN which
fearured Rnd Serling as rhe narraror. WASA officials also repularly went to congrossional
hearings and mentioned che WMASTRAN program s one of the significant fallout benefits of
the space program. We came 0 regard the COSMIC program as our natural prey because
we had no difficulty showing favorable comparisons wich e We could simply srate that we
hiad all of the capahilirics in COSMIC phis a lisc of addizional ones, Since NASA did not pur
nearly as much efforr as we did ineo new capabilicy and virtnally none ar all inen vser
services, they began to fose ground eo us.

By 1078 we had more installations than NASA did and a mach laeger toval revenwve. The one advantage COSMIC
NASTRAN bad over MSC/NASTRAN vras that it was loss expensive. Before 1976 & could
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Exhibit 4
Redacted Pursuant to
Protective Order



Exhibit 5
Redacted Pursuant to
Protective Order



Exhibit 6
Redacted Pursuant to
Protective Order
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Redacted Pursuant to
Protective Order



Exhibit 8
Redacted Pursuant to
Protective Order



Exhibit 9
Redacted Pursuant to
Protective Order
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Redacted Pursuant to
Protective Order



Exhibit 11



SUBPOENA AD TESTIFICANDUM
Issued Pursuant to Rule 3.34(a)(1), 16 C.F.R. § 3.34(a)(1) (199?}

1. T

HAarry @. Schacilvr

2400 M, Linceln Ave,
. Ahadlena, CA 9HIGT

Harry G, Schacffer
cio Panf . Porter
Hill, Farrer & Barriil LLP

300 Somth Grand Svenue
T.ow Anpeles, Cabiformia 90071

{Ine Caiifomia Plara, 37 Floor,

2. FRO

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to appear anci‘ give teshmﬂny at the date and tire sperilied in lem 5, at the
' reqest of Counsel listed inr Jben B, in the prmeedmg deschibed in Hern &.

e e ——————— e ——— o — —- .~ - ———

3 3. PLACE OF HEARING

Kirkland & Ellis

655 15" Gteeet, NW

Washington, DC 20005

{or mutually agreed upon location)

4. vOUR APPEARANCE WiLL BE BEFORE
Colm R. Kass

——r———

5. DATC #Nf} TIMC OF tIEARING OR DEPOulTEUN
My 28, 2002, at 8:30 a.m.

6. SUBIECT OF PROCEEDING -

T 'ﬂ:-:: nutter of MI3C. Solwate Corpﬂrﬁljon, Docket Mo, 9290

I T i

7. ADMINISTRATIVE LAWJUDGE

The Honosable I, Michael Chappel?

. Federal Trade'Cﬂrﬁmi,ssién
Washingicn, D.C. 20580

—_ —— e e

[ 2 COUNSEL REQUESTHG SUBPOENA

Colin B_ Kass
Counsitl to Kesponderit MSC, S{;ﬂware Cﬂrp-oratmn
655 159 Street, NW

- Waghington, DC 20003
{242y §79-5000

-

'DATE ISSUED SECRETARY'S SIGNATURE

gm' yag

_ GENERAL INSTRUCTIONS

ﬂFFEARA.H CE

Tha delweq.r uf‘th‘is mbpnena to you by any melhod
. prescribed by the Goremission's Rules of Practice is
Tegal sarvice and may subject you to 2 pElr'IEI“'!.I’
o lmpused b}r Iaw fcr railare to comply:

‘MOTFIGN TO LIAIT DR EIUAEH

" The Commission's Rules ﬂfPractme require that army

. motion e limit o guash this subpeena bo filed within
tha earier of 10 dayz after service or the fime for
compliance. The criginat and ten copias of the petiton
must be fited with the Secretary of the Federal Trade
Commission, acconrganiad by an affidavil of service of
the document upon counsel listed in liem B, and upon
all other parlies prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commissions Rules of Praclice reguire that fees and
mileage be paid by the parly that requestad your .
appearance. You should present your claim to Gounsal
fieted in fberm B for payment if you are permanantly or
tempc-ramy livlng somewnere other than the addresa on

this subpaena and it veouid require éxcessive lravel for .
you to appear, you I‘nuvt get prier approval from Counsel
listed in Item a ]

This subpeena does not reguire approval by OMB under
the Papanwork Heduction Actof 1980,




CERTIFICATE OF SERVICE

This 18 to ccrlify that on May 28, 2002, 1 caused a copy of the atiached Subpoena Ad
Testificandugm Issued on Behalf of Respondent MSC.Sofiware Corporation to Harry Schaeffer of
Schacffer Automated Simulation to be seni by facsimile and Federal Express, upon the following

person for scrvice:

Harry G. Schacfier
SchaefTer Automated Simulzation

- 2400 M. Lineoln Ave.
ﬂ_ltadeua, CA 91001

Harry . Schacfior
c/o Paul M. Porter

ITill, Farrer & Burill LLP

Cne Califormiz Plaza, 37th Floor,
300 South Grand Avenue

Log Angeles, Califormia 971

This is to further certify ihat on May 20, 2402, T causcd a copy ol 1he allached Subpoeny
Ad Testificandum Issued on Bebalf of Respondent MSC.Sofiware Corporation to Harry
Schaeffer of Schacffer Auwtomated Simmlation to be served by hand delivery, upon the foilowing

PeIsans:;

Richard B. Dagen, Esquire
Federal Trade Commission

6f}] Pennsylvania Avenne; N.W.
Waslungton, DC 20580

P. Abbott McCartney -

Federal Trade Commission

601 Pennsylvania Avenue, N'W,
Washingion, DC 20580

Karen Mills, Esquire -

Federzl Trade Commizsion

601 Pennsylvania Aveme, N.W.
Washington, DC 20580

Colin F. Kass

Kirkland & Ellis

655 157 Street, N.W,
Washington, D MK
Thone: (202} 879-5172
Facstmile: (202} 879-5200






KIRKLAND & ELLIS®

PARTHCRSUIPS MCLIDING MROFCSSI0ONAL CORTORATIONE

635 Fifleenth Streel, MWW,
Washington, 0 .C, 20005-5703

Colin K. Kass

To Call Writer Divecily: {202} 8T9-SHME [Facsimile:
(202) ATS-5172 (HEF) BFa-8200

collin_kassidclc knkland.com

May 21, 2002
VIA FACSIMILE

Paul Porter, Esq.

Hill, Faryer & Buwrill LLP

One Califomnia Plaza, 37 Floor
300 South Grand Avenue

Loz Angelez, CA B0071

Dear Pauni:

I write in response to your letter of earlicz today, which I am enclosing for Complaint
(Counsel’s benefit. As | indicated in my voicemail to you yesterday, Iissued the subpoena becanse
vou indicated last Thursday that you would not be making Mr. Schaeller available, despite your
earlicr represcotations that you would make him available. During that discussion on Thursday, you
mdicated that Mr. Schacffer’s current position was that he would only make himself available if
subpocnaed for a deposition. At that point, [ asked you to provide possible dates to hold that -
deposition. Hearing nothing, I issued the subpoena for the last day of the fact discovery perind.

¥ our letter indicates that May 28™ 15 not acceptable, and that you would like to schedule the
deposition at a later peint. MSC 18 nol epposed to holding the deposition after the close of the
discovery penod, but Complunt Counsel has msisied on a showing of good canse to hold
depositions afler May 282" If vou would like to hold the deposition afier May 28%, you will either
have to convince Complaint Counsel or obtain an order from the FTC Administrative Law Judge
permitting the depositien to be held at  later date.

As for the locationt of ihe deposition, while the deposiion 18 nobeed for the Washimgton
Offices of Kirkland & Ellis or “at a place to he agreed upon,” a5 I indicated to you in vesterday’s
voicemail, MSC would be happy to hold the deposition in Los Angeles. Aceordingly, oncethe issue
of the date is resolved —be it May 28% which we will assume for the present and insist upon absent

' If vou decide to pursue discussions with, and are successful in convincing, Complaint Counscl
to agree to post-pone the deposition until after May 28", MSC snggests June 3 or 4™ as acceptable
alternative datcs.

Chicago bondon Loa Angeles Maw York



KIRKLAND & ELLIS

Pant Porter, Esq.
May 21, 2002
Page 2

some agreement from Complaint Counsel, or some other date — we will plan on holding the
deposition in your offices. '

Sincerely,
ot — é’”

Colin K. Kass

-c.c: Peggy D». Bayer, Esq.
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HILL, FARRER & BURRIL.L LLP

A EIMITED LIABILITY FARTREREHH®
MCLLIORS PROFERSIONAL CORPORATIDNS

ATTORNEYS AT LAW
CONE CALIFORNIA PLAZA - 37TH FLGOR
300 SQUTH GRAND AVENUVE
08 ANGELES, CALIFCRNIA $0071-2147
TELEPHONE (213] §20-0450
FACSIMILE {213} 624-4840

FACSIMILE TRANSMITTAL SHEET

e DERE LA T T -—r—— [— —_— PR —

DATE: May 21, 2002 NUMRER OF PAGHS 3

Fropm:  Paul M. Porter, Esq. CLIENTMATTER Npor  51024-004

IVAME _ FixNor PHONE Nt»
Colin Kasa, Esq. _ {202_}8?9-52[){} 202 879-5172
MESSAGE:

IMPCIRTANT THE MESSARE 19 NTENDED MUY FOR THEUSE OF THE MOMDUAL CIR ENTITY TOWHIGH [T IS ADDRESSED, AN D MaY CONTAMN INFORMET
THAT I3 PRMILEGED, CONFIDEN AL AN EXEMPT FROM DISCLOSUIRE UNDER APPLICABLELAW. IF THE READER CF THIS MESSAGE 15 NOT THE INTEMNC
FEGIPIENT, ORTi- EEMPLOYEE OR AGENT RESPONSIBLEFOR DELIVERING ITTO THE INTENDED RECIPIENT, YOU ARE HEREEY HOTIFED THAT READF
LIBSERINATING, DISTRIBUTING OR COPYING THIS COMYUNICATION 5 STRIGTLY PROHBITED. IF YOL HAVE RECENVED THIS COMMUNICATICN IN ERfa
PLEASE IMMEDIATELY NOTIFY THE SENDER RY TEI EPHONE. WHOC WILL ARRANGE TO RETRIEVE IT AT NO COET TO YO, THAMK vOU.

;;;fuﬂEgﬁEﬁT RECEIVE ALL PAGES OR TRANSMISSION 13 NGT CLEAR, PLEASE CALL TELEPHONE NUMBER {213} 5200460, EXTENSION 18
ey s —
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VIA FACSTMILE AND U. §. MAIL

Colin Kass, Esq.

¥irkiand £ Elliz

655 Fifteenth Strect, N.W.
Washington D,C. 20005

Re:  Inthe Matter of MSC.Software Comoration
Docket Wo. 52598 (F.T,C.}

Dear Mr. Cass:

1 recuived loday your subpoena for the deposition of Dr. Harry Schaeffer at yoor office in
Wasghington D,C. on Tuesday, May 28, 2002. Unfortunately, neither Dr. Schaeffer nor I sze available
1o atterid the deposition in Washington D.C. on such short notics, tuch fess to travel on a holiday
weekend, And beyond our unavailability, it would be impossible for Dr. Schaeffer and 1 to get togother
to propare for the May 28 deposition. Sperifically, it is Tuesday today, and Dr. Schaeffer is out of
state all of the rest of the week. Monday is a holiday, and you've set the depnsition in Washington
D.C. the day after that. Though we recognize your 1ight to conduct discovery, we hope you recognize
our right ¥ be provided with snffieient time to play and prepare for the deposition, The minimal notice
you provided 1s simply inadequate.

_ In addition, we also expect that if thers is going to be a deposition of Dr. Schaeffer, that
depusition will be conducted in Los Angeles where Dir. Schaeffer znd I reside, The inconveniznee and
lost time wvolved in Dy, Schaeffer and I traveling to Washington D.C. for a deposition in your case
would be significau, as would the monetary expense of that trip, the atiomeys fees, etc. For
converience, you way uge my office m Los Angeles for the rescheduled deposition if you Iike.

ﬁ}s' I've advised, we wil} attend a deposition on a mutually convenient date in Los Angeles if we
are provided sufficient notice. In this regard, we are willing to work with you toward scheduling 2 date
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for the deposition that would provide us with ample opportunity to plan and prepare for it. Please
‘omtact me with your available dates for the deposition.

[ trusi that we will be able to find 2 mutually convenient date for the deposition, and toward that
end Tlook forward (o hearing from you.

Very truly yours,
.—-——-—-.__'\__""""'-—-’_P .
PAUL M. PORTER

OF
HILL, FARRER & BURRILL LLF

cer Alfred M. Clagk, IH,, Bsq. |
. Di. Harry G. Schasfier



